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Statement  of  Questions  Presented. 

1.  Whether  an  Order  of  the  Federal  Power  Commis¬ 
sion,  entered  in  a  proceeding  fixing  rates  for  gas  sold  by 
a  natnral-gas  company  pursuant  to  a  contract  with  the 
purchaser,  violates  the  doctrines  of  Mobile  Gas  Service 
Corporation  v.  Federal  Power  Commission,  350  U.  S.  322, 
and  Sierra-Pacific  Power  Company  v.  Federal  Power  Com¬ 
mission,  350  U.  S.  348,  and,  did  the  Commission  err: 

(i)  By  fixing  an  increased  rate  for  gas  supplied 
under  the  contract  without  basing  it  on  the  gas  supply 
commitments  contained  in  the  contract,  and  without 
giving  proper  consideration  to  the  particular  costs 
incurred  in  supplying  the  commitments  under  the 
contract. 

(ii)  By  omitting,  without  supporting  evidence,  the 
provision  in  the  contract  requiring  the  natural-gas 
company  to  supply  the  purchaser  with  such  additional 
quantities  of  gas  which  the  purchaser  may  nominate 
up  to  May  1,  1961  to  meet  its  requirements. 

(iii)  By  imposing  upon  the  purchaser,  without  sup¬ 
porting  evidence,  a  72%  minimum  take-or-pay-for 
requirement,  although  the  contract  contained  no  such 
minimum  purchase  requirement  provision. 

2.  Whether  in  fixing  rates  of  a  natural-gas  company, 
the  Federal  Power  Commission  may  lawfully  allow  in  the 
cost  of  service  the  full  amount  paid  to  a  100%  affiliated 
corporation  for  gas  purchased  from  such  affiliate  where 
(a)  price  increases  had  been  put  into  effect  without  arm’s 
length  bargaining,  or  adequate  consideration,  (b)  no  evi¬ 
dence  of  the  cost  of  production  was  introduced,  and  (c) 
no  outside  comparative  gas  purchase  price  data  were  intro¬ 
duced  covering  any  of  the  various  fields  where  the  affiliated 
purchases  were  made. 

3.  Whether  the  Federal  Power  Commission  can  law¬ 
fully  order  a  natural-gas  company  to  increase  rates  above 
those  contained  in  a  schedule  filed  with  the  Commission  by 
the  natural-gas  company  in  view  of  the  specific  limitation 
on  the  Commission’s  power  in  this  respect  contained  in 
Section  5(a)  of  the  Natural  Gas  Act. 
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Federal  Power  Commission  Annual  Reports  1951- 


United  States  Court  of  Appeals! 

Fob  The  District  op  Columbia.  Circuit. 


No.  13,199. 


Mississippi  River  Fuel  Corporation, 

Petitioner, 

vs. 


Federal  Power  Commission, 


Respondent, 


United  Gas  Pipe  Line  Company, 

Intervenor. 


On  Petition  for  Review  of  Order  of  the 
Federal  Power  Commission. 


JURISDICTIONAL  STATEMENT. 

This  Petition  for  Review  is  filed  under  and  pursuant  to 
the  provisions  of  Section  19(b)  of  the  Natural  Gas  Act 
(15  U.  S.  C.  §717r(b))  which  provides  that  any  party  to  a 
proceeding  under  the  Natural  Gas  Act  “aggrieved”  by  an 
order  issued  by  the  Federal  Power  Commission  (Com¬ 
mission)  may  obtain  a  review  of  such  Order  in  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia  “by 
filing  in  such  court,  within  sixty  days  after  the  order  of 
tlfe  Commission  upon  the  application  for  rehearing,  a 
written  petition  praying  that  the  order  of  the  Commission 
be  modified  or  set  aside  in  whole  or  in  part.” 

The  Commission’s  Order  which  Petitioner  seeks  to  have 
reviewed  was  issued  November  8,  1955.  Application  for 
Rehearing,  Vacation  and  Modification  of  the  Commission’s 
Order  was  filed  within  30  days  thereafter,  on  December  7, 
1955  (Natural  Gas  Act,  Section  19(a) ;  15  U.  S.  C.  §717r(a) ), 
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and  was  denied  by  the  Commission  by  Order  issued  J anu- 
ary  6,  1956.  The  Petition  to  Review  and  Set  Aside  the 
Commission’s  Order  was  filed  in  this  Court,  March  1,  1956. 

STATEMENT  OF  CASE. 

The  Order  of  the  Commission  under  review  fixed  rates 
to  be  charged  Petitioner,  Mississippi  River  Fuel  Corpora¬ 
tion  (Mississippi)  by  the  Intervenor,  United  Gas  Pipe  Line 
Company  (United)  for  natural  gas  purchased  from  United 
by  Mississippi  under  two  separate  contracts.  Over  Missis¬ 
sippi’s  objections,  the  Commission  fixed  the  same  rate  for 
gas  purchased  under  both  contracts,  contrary  to  the  require¬ 
ments  thereof.  In  addition,  the  Order  modified  and  abro¬ 
gated  certain  fundamental  terms  of  one  contract. 

In  determining  the  cost  of  service,  the  Commission 
allowed  in  full,  contract  gas  purchase  costs  of  approxi¬ 
mately  $17,000,000  paid  by  United  for  gas  purchased  from 
Union  Producing  Company  (Union),  a  100%  affiliated 
corporation. 

Finally,  in  fixing  the  rate  for  gas  purchased  under  the 
contract  between  United  and  Mississippi,  dated  September 
7,  1945,  the  Commission  ordered  United  to  file  a  rate 
schedule  containing  a  higher  rate  than  that  in  the  schedule 
previously  filed  by  United.  This  the  Commission  is  pro¬ 
hibited  from  doing  by  Section  5(a)  of  the  Natural  Gas 
Act  (Act). 

1.  Mississippi’s  Contract  Sources  of  Gas. 

“Old  Contract”  (PL-3)1  Gas. 

Mississippi  is  a  natural-gas  company  under  the  Act.  Its 
pipe  line  system  extends  from  eastern  Texas  and  northern 
Louisiana  to  the  greater  St.  Louis  area  in  Missouri  and 
Illinois.  Mississippi’s  original  Louisiana-St.  Louis  line 
was  constructed  in  1929  and  put  into  operation  in  Novem- 

1  PL-3  is  the  designation  given  the  rate  schedule  for  the  sale  of 
gas  under  this  contract,  as  contained  in  United’s  FPC  Gas  Tariff 
filed  July  3,  1952  (R.  8102). 


ber  of  that  year.  The  principal  initial  snpply  of  gas  came 
from  the  Monroe  Field  of  Louisiana,  40%  of  which  was  sup¬ 
plied  by  predecessors  in  interest  of  United  Gas  Pipe  Line 
Company  (R.  762-764). 

The  initial  contract,  dated  August  1,  1929,  provided 
specifically  that  the  supply  of  gas  should  come  from  acreage 
in  the  Monroe  (and  Richland)  fields1  of  Louisiana  (Articles 
m,  XVIII;  R.  763).  During  the  course  of  time  various 
supplements  were  negotiated  to  the  contracts,  and  in  1937 
when  an  additional  supply  of  gas  became  available  to 
United  from  the  Rodessa  Field  in  Cass  County,  Texas  and 
Caddo  Parish,  Louisiana,  from  the  Sugar  Creek  Field  in 
Claiborne  Parish,  Louisiana,  and  from  the  Cotton  Valley 
Field  in  Webster  Parish,  Louisiana,  the  original  contracts 
were  amended  to  permit  United  to  deliver  to  Mississippi 
up  to  50%  of  its  40%  requirement  from  those  fields  in  sub¬ 
stitution  for  the  gas  that  would  otherwise  come  from  the 
Monroe  Field  (R.  767).  Later,  in  1939,  a  further  supple¬ 
ment  permitted  United  to  deliver  100%,  or  all,  of  the  gas 
under  its  contracts  from  these  other  fields  rather  than  only 
50%  (R.  768). 2 

In  1945  the  contracts  were  amended  to  provide  that 
gas  could  also  be  delivered  by  United  to  Mississippi  from 
a  new  source  of  supply  in  the  Carthage  Field  of  Texas, 
which  is  approximately  147  miles  from  the  point  of  delivery. 
It  was  also  provided  that  Mississippi  would  advance  neces¬ 
sary  funds  to  United  in  the  event  that  it  would  be  necessary 
to  increase  the  capacity  of  the  line  built  by  United  from 
Carthage  to  Monroe  (Article  6,  R.  769).  Under  these  gas 
purchase  contracts  with  United,  Mississippi  has  a  positive 
contract  right  to  deliveries  of  gas  by  United  from  these 
fields. 

By  amendment  made  November  16,  1949  in  connection 
with  increased  takes  of  gas  from  the  Carthage  Field,  the 
price  was  fixed  at  45^  demand  charge  and  a  5^  commodity 
charge  (R.  6647). 

1  The  Richland  Field  did  not  produce  for  any  great  length  of 
time 

2  A  map  of  the  various  fields  involved  is  attached  as  Appendix 
“C” 
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Other  Contract  Provisions. 

In  addition  to  its  contract  right  to  gas  from  these  desig¬ 
nated  fields,  Mississippi  also  seeks  to  retain  in  effect  cer¬ 
tain  of  the  terms  and  conditions  in  its  existing  “old”  gas 
purchase  contract  (PL-3)  with  United.  These  in  effect: 

1.  Provide  that  United  will  supply  Mississippi  with 
such  additional  quantities  of  gas  which  Mississippi 
may  nominate  up  to  May  1,  1961,  to  meet  Mis¬ 
sissippi’s  requirements  (R.  6634-6635) ;  and 

2.  Provide  no  minimum  take-or-pay-for  requirement 
(R.  1603). 

“New  Contract”  (PL-2)1  Gas. 

Starting  in  1950  United  planned  a  major  addition  to  its 
gas  supplies,  bringing  up  large  volumes  of  new — but  higher 
priced — Gulf  Coast  gas  to  its  existing  pipe  line  customers, 
including  Mississippi.  On  July  29,  1950  United  filed  an 
application,  Docket  No.  G-1447,  for  a  certificate  of  con¬ 
venience  and  necessity  to  construct  1000  miles  of  gas  trans¬ 
mission  pipe  line  up  from  the  Gulf  Coast  area  to  the 
vicinity  of  its  pre-existing  delivery  points.  This  system 
expansion  consisted  of  two  major  pipelines,  one  in  the 
eastern  and  one  in  the  western  portions  of  United’s  sys¬ 
tem.  As  the  Commission’s  Opinion  issuing  the  certificate 
to  United  stated  (Re  United  Gas  Pipe  Line  Company , 
Docket  No.  G-1447  et  al.  10  PPC  35,  37  (February  26, 
1951)): 

“The  west  line  would  consist  of  approximately 
510  miles  of  30",  26"  and  24"  diameter  pipe,  extend¬ 
ing  from  the  Agua  Dulce  Field  in  southern  Texas, 
northeasterly  to  the  vicinity  of  Perryville,  La.  Com¬ 
pression  facilities  aggregating  42,200  horsepower 
are  proposed  to  be  installed  on  this  line.”2 


1  PL-2  is  the  designation  given  the  rate  schedule  for  the  sale  of 
gas  under  this  contract,  as  contained  in  United’s  FPC  Gas  Tariff 
filed  July  3, 1952  (R.  8099). 

2  Generally  described  as  the  “west  leg”,  “Line  No.  129”,  or  as 
the  “G-1447  facilities”  (R.  505)  (See  Map  attached  as  Appendix 
“B”). 
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In  order  to  secure  additional  supplies  of  needed  gas 
from  United  through  this  west  line,  Mississippi,  by  con¬ 
tract  dated  December  1, 1951,  obligated  itself  for  a  contract 
demand  of  150,000  Mcf  per  day,  providing  for  these  deliv¬ 
eries.  In  the  contract,  reference  is  specifically  made,  first, 
to  United’s  proposal  to  enlarge  its  pipeline  system  by  the 
facilities  described  in  Docket  No.  G-1447,  and,  later,  to  the 
certificate  issued  in  that  docket  ("Whereas  Clauses,  R.  6792- 
6793). 

The  price  provided  by  the  contract  for  these  new  sup¬ 
plies  of  gas  was  $1.30  demand  charge  and  a  12^  com¬ 
modity  charge  (R.  6811). 

2.  Commission  Proceedings. 

On  October  12, 1948  the  Commission  initiated  an  investi¬ 
gation,  pursuant  to  Section  5(a)  of  the  Natural  Gas  Act,  of 
United’s  rates  and  charges  for  the  transportation  or  sale 
of  gas  subject  to  the  Commission’s  jurisdiction  (Docket  No. 
G-1142)  (R.  7533-7534). 

On  October  16,  1950  (9  FPC  1161)  the  Commission 
issued  an  order  requiring  United  to  file  a  restatement  of  its 
effective  rates  and  charges  in  a  “conversion  tariff”  (Docket 
No.  G-1508). 

On  July  3,  1952  United  filed  its  conversion  tariff  pro¬ 
viding  for  a  total  increase  of  $8,041,897  in  the  rates  and 
charges  for  the  sale  or  transportation  of  gas  to  its  five 
principal  pipe  line  customers,  including  an  increase  of 
$2,297,593  applicable  to  Mississippi  (based  on  sales  for  the 
year  1952,  adjusted;  R.  1578).  Prior  to  the  filing  of  this 
tariff  Mississippi  was  paying  for  gas  from  these  two 
sources : 

1.  “Old”  (PL-3)  Gas :  Contract  of  November  16, 1949 
providing  for  a  45^  demand  and  5^  commodity 
charge,  i.e.  6.47^  per  Mcf  at  100%  load  factor 
(Article  I,  R.  6647,  Letter  Amendment,  R.  6654). 

2.  “New”  ( PL-2 )  Gas :  Contract  of  December  1, 1951 
providing  for  a  $1.30  demand  and  12%l  commodity 
charge,  i.e.  16.83^  per  Mcf  at  100%  load  factor 
(Article  7,  R.  6811). 
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In  this  conversion  tariff  United — insofar  as  Mississippi 
was  concerned — songht  to  do  three  things : 

1.  Increase  Mississippi’s  rate  payable  for  “old  con¬ 
tract”  (PL-3)  gas  from  a  45£  demand  and  5^  com¬ 
modity  charge  to  a  65^  demand  and  9^  commodity 
charge  (Increase  of  $2,297,593)  (R.  1578). 

2.  Retain  in  effect  Mississippi’s  rate  payable  for 
“new  contract”  (PL-2)  gas  at  $1.30  demand  and 
12^  commodity  charge  (No  change)  (R.  1578). 

3.  Eliminate  Mississippi ’s  “  old  ’  ’  ( PL-3 )  gas  contract 
provision  that  provided  United  would  supply 
Mississippi  with  such  additional  quantities  of  gas 
which  Mississippi  might  nominate  up  to  May  1, 
1961  to  meet  Mississippi’s  requirements  (R.  6634- 
6635). 

The  initial  increase  proposed  by  United  to  be  made 
effective  pursuant  to  its  tariff  filing  was  suspended  by 
Order  of  the  Commission  issued  August  1,  1952  (R.  8204- 
8209)  and  became  effective,  subject  to  refund,  January  3, 
1953  (R.  8277-8281)  (Docket  No.  G-2019). 

Pursuant  to  the  Commission’s  Order  issued  November 
26,  1952,  these  proceedings  were  consolidated  for  hearing 
and  Mississippi  was  permitted  to  intervene.  Hearings 
were  held  in  March,  June,  and  July  of  1953,  and,  after  the 
presentation  of  United’s  direct  case,  were  then  recessed  to 
March  1954,  and  then  adjourned  until  further  order  of  the 
Commission. 

When  the  hearings  resumed  on  August  11,  1954,  the 
intervenors,  including  Mississippi,  were  apprised  of  certain 
conferences  held  between  representatives  of  United  and 
the  Commission’s  Staff.  On  August  16,  1954  a  basis  for 
settlement  of  United’s  rate  proceedings  was  presented  to 
the  intervenors. 

In  so  far  as  Mississippi  was  concerned,  this  settlement 
provided  for  (R.  1578) : 

1.  An  increase  in  Mississippi ’s  * *  old ’  ’  (PL-3)  gas  rate 
to  a  75^  demand  and  10^  commodity  charge  rate — 
representing  an  increase  over  both  the  45^  demand 
and  5^  commodity  charge  previously  charged 
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Mississippi,  and  an  increase  over  the  65 f  demand 
and  9$  commodity  charge  sought  by  United. 

Increase:  $3,280,230. 

2.  A  redaction  in  Mississippi’s  “new”  (PL-2)  gas 
rate  from  $1.10  demand  and  12 commodity 
charge  to  a  75^  demand  and  10^  commodity  charge 
(exactly  similar  to  the  increased  charge  for  “old” 
(PL-3)  gas)  (R.  1578). 

Decrease:  $1,931,047. 

Total  Net  Increase :  $1,349,183. 

3.  A  provision  that  all  Mississippi’s  service  wonld 
be  taken  under  a  single  rate  schedule  (PL-C) — 
instead  of  the  two  rate  schedules  (PL-3;  PD-2) 
previously  applicable — and  pursuant  to  which  (a) 
Mississippi  would  have  no  call  on  United  for  addi¬ 
tional  gas  to  meet  its  requirements  to  May  1, 1961, 
and  (b)  to  all  of  which  service  a  minimum  72% 
take-or-pay-for  clause  would  be  applicable. 

The  terms  of  the  proposed  settlement  as  agreed  to 
between  United  and  the  Commission’s  Staff  were  agreed 
to  by  all  parties  except  Mississippi  and  the  City  of  Tyler, 
Texas.  Because  the  percentage  of  “new  contract”  gas 
taken  by  Mississippi  is  much  lower  than  that  taken  by  any 
of  United’s  other  pipe  line  customers,  the  single  “rolled-in” 
rate  placed  more  than  the  proper  share  of  the  cost  of 
service  on  Mississippi.  Mississippi  refused  to  agree  to  the 
compromise  settlement  arrived  at  by  the  others.1 

1  This  is  because  the  percentage  of  “new  contract”  gas  taken  by 
Mississippi  in  relation  to  “old  contract”  gas  purchases  is  much 
lower  than  any  of  United’s  other  pipeline  customers  (R.  1578). 


1952  Adjusted 

“Old 

Contract” 

GasMMcf 

“New 

Contract” 

GasMMcf 

% 

Relationship 
of  “New 
Contract” 
Gas  to  “Old 
Contract” 
Gas 

Mississippi  River  . 

.  73,951 

39,751 

54% 

Southern  Natural  . 

.  23,829 

26,501 

111 

Texas  Eastern _ 

.......  52,085 

138,851 

267 

Texas  Gas  - 

_  15,458 

44,482 

288 

• 

165,324 

249,585 

151% 

.  Under  the  Commission’s  Order  Mississippi  is  subjected  to  an 
estimated  10%  increase  compared  to  a  5%  increase  applicable  to 
the  pipeline  customers  as  a  whole  (R.  1578). 
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Based  on  the  proposed  settlement,  the  Commission,  on 
November  2, 1954,  issued  its  Opinion  No.  277  approving  the 
terms  of  the  settlement  as  to  all  parties  except  Mississippi, 
making  certain  findings  in  its  Opinion,  and  providing  for 
further  hearings  “  concerning  the  issues  raised  by  Mis¬ 
sissippi  respecting  its  right  to  separate  rates  and  related 
issues”  (R.  7566-7613)  . 

Pursuant  to  the  Commission’s  Order,  hearings  were  held 
December  6,  9-10, 13-16, 1954,  and  January  17-20, 1955. 

On  July  18,  1955  the  Presiding  Examiner  issued  his 
Decision  and  accompanying  Order  (R.  7765-7885)  follow¬ 
ing  the  Commission’s  Opinion  No.  277  as  a  foregone  con¬ 
clusion  and  making  the  previously  determined  compromise 
rates  applicable  to  Mississippi  without  change.  By  Order 
adopted  November  2,  1955  and  issued  November  8,  1955, 
over  Mississippi’s  objections,  the  Commission  issued  its 
two  and  one-half  page  pro  forma  Order  approving  the 
Examiner’s  Decision  and  requiring  United  to  file  “within 
twenty  (20)  days  of  the  issuance  of  this  order”,  i.e.  by 
November  28, 1955,  a  schedule  of  rates  making  the  compro¬ 
mise  rates  effective  as  to  Mississippi  (R.  8001-8003). 

|  3.  Issues  Raised  During  Hearings. 

Besides  the  question  as  to  separate  contract  rates  for 
“old”  (PL-3)  and  “new”  (PL-2)  gas,  in  the  cost  of  service 
in  this  proceeding  the  Staff  included,  and  the  Commission 
adopted,  a  sum  of  $89,218,255  as  representing  the  cost  to 
United  of  purchased  gas,  out  of  a  total  cost  of  service  of 
$143,628,905  (R.  1489).  Accordingly,  this  cost  of  United’s 
purchased  gas  represented  approximately  60%  of  the  cost 
used  as  a  basis  for  establishing  rates  applicable  to  Mis¬ 
sissippi. 

Out  of  these  total  gas  purchases,  $17,000,000,  or 
approximately  20%,  was  purchased  by  United  from  its 
100%  affiliate,  Union  Producing  Company  (R.  733).  The 
contracts  under  which  this  gas  was  purchased  lacked  the 
essential  element  of  arm’s  length  bargaining  since  United 
and  Union  both  are  100%  subsidiaries  of  United  Gas  Cor- 


poration  and  both  have,  to  a  large  extent,  a  common  set  of 
officers  and  directors,  and  the  Examiner  so  found  (R.  7824). 

Pursuant  to  a  subpoena  issued  by  Commission  order, 
January  5, 1955,  United  produced  (R.  7671-7672) : 

(a)  All  gas  purchase  contracts  between  United  Gas 
Pipe  Line  Company  and  Union  Producing  Company 
for  the  former’s  Monroe,  Shreveport,  Dallas,  Beau¬ 
mont,  San  Antonio,  Houston,  and  Southwest  Louisiana 
Districts  effective  in  1950  and  all  agreements  amenda¬ 
tory  thereof  from  January  1,  1951  to  date. 

(b)  A  witness  to  testify  respecting  the  negotia¬ 
tions  leading  to  the  execution  of  contracts  between 
United  Gas  Pipe  Line  Company  and  Union  Producing 
Company  effective  in  1950  and  all  agreements  amenda¬ 
tory  thereof  from  January  1,  1951  to  date. 

Based  on  this  evidence,  Mississippi  then  made  an  analy¬ 
sis  of  the  United-Union  gas  purchase  prices  and  deter¬ 
mined  that  in  the  price  paid  by  United  to  Union  little  or  no 
regard  was  had  for  the  terms  of  the  existing  effective  con¬ 
tracts  between  the  parties.  These  contracts  initially  fixed 
prices  for  the  full  term  of  the  contract.  Notwithstanding 
these  contract  prices,  whenever  United  determined  that  an 
increase  in  the  currently  effective  contract  prices  should  be 
made,  an  increase  was  effected,  the  extent  of  it  depending 
wholly  upon  United’s  opinion  as  to  how  high  the  price 
should  rise.  At  no  time  was  any  thought  given  to  the  fact 
that  a  gas  purchase  contract  once  made  with  legal  consid¬ 
eration  should  be  binding  on  each  of  the  parties  in  accord¬ 
ance  with  its  terms  until  fulfilled. 

No  evidence,  either  as  to  Union’s  costs,  or  as  to 
outside  independent  field  gas  purchase  prices — by  pur¬ 
chasers  other  than  United — was  introduced  in  the  record 
in  the  proceedings. 

4.  Issues  Raised  by  the  Commission’s  Order. 

The  Rate  Schedule,  PL-3,  filed  by  United  for  4 ‘old  con¬ 
tract”  gas  was  65^  demand  and  9ff  commodity  charge. 
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The  Order  required  United  to  file  an  increased  rate  com¬ 
posed  of  a  75^  demand  and  10$  commodity  charge  in  substi¬ 
tution  for  Rate  Schedule  PL-3  (R.  7885,  8003). 

In  so  requiring  United  to  file  such  an  increased  rate , 
higher  than  that  previously  filed  by  United,  the  Commis¬ 
sion  exceeded  the  authority  granted  by  the  Natural  Gas 
Act,  since  the  Act  in  this  respect  provides  specifically  that 
“the  Commission  shall  have  no  power  to  order  an  increase 
in  any  rate  ‘  except  ’  in  accordance  with  a  new  schedule  filed 
by  [a]  natural  gas  company”  (Natural  Gas  Act,  Section 
5(a);  15  U.  S.  C.  §717d(a)). 

STATUTES  INVOLVED. 

The  pertinent  statutes  in  this  proceeding  are  Sections  4 
and  5  of  the  Natural  Gas  Act  (15  U.  S.  C.  §§717c  and  717d). 

I  STATEMENT  OF  POINTS. 

The  points  which  Mississippi  brings  to  this  Court  for 
review  are  those  raised  in  its  Application  For  Rehearing, 
Vacation  and  Modification  of  the  Commission’s  Order 
(R.  8014-8015) : 

“(1)  The  Commission  erred  in  allowing  in  full  in 
United’s  cost  of  service  of  the  100%  affiliated 
gas  purchase  costs  represented  by  United’s  pur¬ 
chases  from  Union  Producing  Company  in  certain 
major  Northern  and  Gulf  Coast  Area  gas  fields. 
•  •  •  •  • 

“(3)  The  Commission  erred  in  approving  a  rolled-in 
form  of  rate  for  sales  to  Mississippi  which  fails 
to  take  into  account  (i)  United’s  prior  gas  sales 
contract  commitments  to  Mississippi  and  (ii)  the 
widely  different  costs  incurred  in  supplying  these 
commitments. 

“  (4)  The  Commission  erred  in  abrogating  and  modify¬ 
ing  without  supporting  evidence,  the  terms  of 
Mississippi’s  1945  gas  purchase  agreement  (Rate 
Schedule  PL-3)  with  United  so  as  to : 


(a)  omit  the  provision  requiring  United  to 
supply  Mississippi  with  such  additional  quan¬ 
tities  of  gas  as  Mississippi  might  nominate 
up  to  May  1,  1961  to  meet  its  requirements; 
and  to 

(b)  insert  a  minimum  72%  take-or-pay-for  pro¬ 
vision. 

•  •  •  •  • 

“(6)  The  Commission  erred  in  requiring  United  to  file 
a  rate  schedule  containing  rates  higher  than  the 
PL-3  rate  presently  on  file,  in  violation  of  Section 
5(a)  of  the  Natural  Gas  Act. 

“In  addition,  in  rendering  its  final  decision  and  Order 
herein,  the  Commission  failed  to  take  into  account  its  policy 
(requiring  the  submission  of  cost  data)  set  forth  in  the 
recent  Union,  Sun,  and  Forest  Oil  decisions”. 

As  rearranged  for  emphasis,  these  points,  contained  in 
the  Summary  of  Argument,  provide  the  basis  for  the  ques¬ 
tions  presented  in  this  case. 

SUMMARY  OF  ARGUMENT. 

L 

Mississippi  has  two  separate  contracts  for  the  purchase 
of  gas  from  United,  the  provisions  of  which  designated  the 
sources  of  gas  to  be  delivered  by  United  under  each. 
Because  of  lower  applicable  costs  involved  Mississippi  is 
entitled  to  have  the  “old  contract”  gas  priced  at  a  lower 
rate  than  the  “new  contract”  gas,  thereby  giving  effect  to 
its  contract  rights. 

No  proper  basis  is  found  in  the  record  which  justifies 
the  Commission’s  Order  abrogating  this  right.  The  Order 
is  unlawful  under  the  doctrine  announced  by  the  Supreme 
Court  in  Mobile  Gas  Service  Corporation  v.  Federal  Power 
Commission,  350  U.  S.  322  (1956)  and  Sierra  Pacific  Power 
Company  vs.  Federal  Power  Commission,  350  U.  S.  348 
(1956).  ' 


12 


The  fixing  of  a  single  “rolled-in”  rate,  in  contravention 
of  Mississippi’s  contract  rights  resnlts  in  an  nndne  pref¬ 
erence  to  other  pipe  line  customers  of  United  and  discrim¬ 
inates  unduly  against  Mississippi.  A  separate  rate  for 
each  contract  was  submitted  on  the  record  by  Mississippi. 

In  addition  certain  other  of  Mississippi’s  “old  contract” 
rights  with  United  (1)  to  purchase  gas  without  payment 
of  a  minimum  take-or-pay-for  bill  requirement,  and  (2)  to 
call  on  United  for  additional  supplies  of  gas  were  also 
abrogated  without  basis  in  the  record  to  justify  such  modifi¬ 
cation.  Before  any  such  modifications  can  be  made  the 
contract  provisions  must,  pursuant  to  the  Supreme  Court’s 
decisions  in  the  Mobile  and  Sierra  cases,  be  declared  by  the 
Commission  upon  a  proper  record  to  be  “unlawful”,  or  not 
“in  the  public  interest”. 


n. 

In  fixing  the  rates  of  a  natural-gas  company,  the  Fed¬ 
eral  Power  Commission  may  not  lawfully  allow  in  the  cost 
of  service  the  full  amount  paid  to  a  100%  affiliated  corpora¬ 
tion  for  gas  purchased  from  such  affiliate  where  (a)  price 
increases  were  put  into  effect  without  arm’s  length  bargain¬ 
ing,  or  adequate  consideration,  (b)  no  evidence  of  the  cost 
of  production  was  introduced,  and  (c)  no  outside  compara¬ 
tive  gas  purchase  price  data  were  introduced  covering  any 
of  the  various  fields  where  the  affiliated  purchases  were 
made.  In  affiliated  transactions  generally,  evidence  of  the 
cost  of  service  by  the  affiliate  is  necessary  in  order  to 
justify  any  resulting  rate  increases.  Under  the  doctrine 
announced  by  this  Court  in  the  recent  Panhandle  case  ( City 
of  Detroit  vs.  Federal  Power  Commission ,  230  F.  2d  810 
(1955)),  such  cost  data  are  required  to  establish  a  “point 
of  departure”  for  rate  making  determinations  involving  the 
“fair  field  price”  or  “commodity  value”  of  natural  gas. 
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m. 

The  Federal  Power  Commission  cannot  lawfully  order  a 
natural-gas  company  to  increase  rates  above  those  con¬ 
tained  in  a  schedule  filed  with  the  Commission  by  the 
natural-gas  company  in  view  of  the  specific  limitation  on  the 
Commission’s  power  in  this  respect  contained  in  Section 
5(a)  of  the  Natural  Gas  Act.  The  Act  provides  “that  the 
Commission  shall  have  no  power  to  order  any  [such] 
increase  .  .  .  unless  such  increase  is  in  accordance  with  a 
new  schedule  filed  by  such  natural  gas  company.”  This 
mandatory  provision  of  the  Act  prohibits  the  Commission 
from  issuing  the  type  of  order  issued  by  the  Commission 
in  this  proceeding. 


ARGUMENT. 

I.  Contract  Basis  of  Rates. 

Mississippi’s  contracts  with  United  require  a  separate 
determination  of  rates  under  each  contract,  and  the  Com¬ 
mission  erred  in  fixing  an  increased  rate  for  “old”  (PL-3) 
gas  without  basing  it  on  United’s  gas  supply  commitments 
to  Mississippi,  and  without  giving  proper  consideration  to 
the  particular  costs  involved. 

A.  Contract  Commitments. 

Separate  Contract  Sources. 

The  provisions  of  the  two  contracts  upon  which  Mis¬ 
sissippi  bases  its  claim  for  separate  regulatory  treatment 
are  discussed  supra  pp.  3-6.  Until  such  a  time  as  the  Com¬ 
mission,  based  on  a  proper  record  and  finding,  determines 
specifically  that  the  public  interest  requires  that  it  abrogate 
and  set  aside  the  contractual  provisions  with  respect  to  Mis¬ 
sissippi ’s  gas  purchases  from  United,  the  present  separate 
contractual  basis  under  which  Mississippi  purchases  “old 
contract”  gas  (PL-3)  and  “new  contract”  gas  (PL-2)  must 
be  maintained.  No  such  record  exists,  nor  were  any  such 
findings  made  by  the  Commission  or  its  Examiner  in  the 
proceedings  below. 
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It  is  Mississippi’s  position  that  in  view  of  its  historical 
background,  and  contract  rights,  it  is  entitled  to  a  contin¬ 
uance  of  its  present  “old  contract”  requirements  at  a 
separate  lower  rate  to  reflect  the  difference  in  source,  cost, 
and  supply  of  this  northeast  Texas  and  northern  Louisiana 
gas  as  contrasted  to  the  source,  cost,  and  supply  of  United’s 
“new”  Gulf  Coast  gas  delivered  via  its  newly  certificated 
G-1447  facilities. 

Mississippi’s  right  to  a  continuance  of  its  “old  con¬ 
tract”  requirements  at  a  separate  lower  rate  as  contrasted 
to  its  “new  contract”  requirements  at  a  higher  rate  is  set 
forth  in  the  decision  of  the  Supreme  Court  in  the  recent 
Mobile  Gas  case  ( Mobile  Gas  Service  Corporation  v.  Fed¬ 
eral  Power  Commission ,  350  U.  S.  332  (1956)).  In  the 
Mobile  case  United,  as  here,  filed  a  tariff  providing  for 
certain  increased  rates  for  the  sale  of  gas  for  resale,  the 
rates  being  subject  to  the  Commission’s  jurisdiction.  There, 
as  here,  the  Commission  by  order  permitted  United  to 
make  effective  the  increased  rates  in  spite  of  the  fact  that 
such  increased  rates  would  be  in  derogation  of  the  contract 
rights  which  Mobile  had  in  its  existing  gas  purchase  con¬ 
tract  with  United.  In  that  case,  however,  the  Supreme  Court 
reversed,  saying  (350  U.  S.  at  pp.  338-339) : 

“In  construing  the  Act,  we  should  bear  in  mind 
that  it  evinces  no  purpose  to  abrogate  private  rate 
contracts  as  such.  To  the  contrary,  by  requiring 
contracts  to  be  filed  with  the  Commission,  the  Act 
expressly  recognizes  that  rates  to  particular  cus¬ 
tomers  may  be  set  by  individual  contracts.  Only  a 
relatively  few  wholesale  transactions  are  regulated 
by  the  Natural  Gas  Act  and  these  typically  require 
substantial  investment  in  capacity  and  facilities  for 
the  service  of  a  particular  distributor.  Recognizing 
the  need  these  circumstances  create  for  individualized 
arrangements  between  natural  gas  companies  and 
distributors,  the  Natural  Gas  Act  permits  the  rela¬ 
tions  between  the  parties  to  be  established  initially 
by  contract,  the  protection  of  the  public  interest  being 
afforded  by  supervision  of  the  individual  contracts, 
which  to  that  end  must  be  filed  with  the  Commission 
and  made  public.” 
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The  separate  contract  provisions  between  United  and 
Mississippi  having  been  created  pursuant  to  such  individ¬ 
ual  arrangements,  they  must  be  continued  in  effect  until 
declared  unlawful  by  the  Commission  on  the  basis  of  a 
proper  record.  No  such  declaration  has  been  made  in  this 
case. 

The  Supreme  Court’s  opinion  goes  on  to  point  out  that 
(350  U.  S.  at  p.  341) : 

“The  powers  of  the  Commission  are  defined  by 
§§4(e)  and  5(a).  The  basic  power  of  the  Commission 
is  that  given  it  by  §5 (a)  to  set  aside  and  modify  any 
rate  or  contract  which  it  determines,  after  hearing, 
to  be  ‘unjust,  unreasonable,  unduly  discriminatory, 
or  preferential.’  This  is  neither  a  ‘rate-making’ 
nor  a  ‘rate-changing’  procedure.  It  is  simply  the 
power  to  review  rates  and  contracts  made  in  the  first 
instance  by  natural  gas  companies  and,  if  they  are 
determined  to  be  unlawful  to  remedy  them.” 

Until  the  Commission  declares  Mississippi’s  two  separ¬ 
ate  contracts  with  United  to  be  unlawful  on  the  basis  of  a 
proper  record,  Mississippi  is  entitled  to  rely  on  these  two 
separate  contracts  in  making  the  substantial  investments 
in  its  pipe  line  and  in  carrying  out  its  day-to-day  operations. 

“Our  conclusion  that  the  Natural  Gas  Act  does 
not  empower  natural  gas  companies  unilaterally  to 
change  their  contracts  fully  promotes  the  purposes 
of  the  Act.  By  preserving  the  integrity  of  con¬ 
tracts,  it  permits  the  stability  of  supply  arrange¬ 
ments  which  all  agree  is  essential  to  the  health 
of  the  natural  gas  industry.  Conversion  by  con¬ 
sumers,  particularly  industrial  users,  to  the  use 
of  natural  gas  may  frequently  require  substantial 
investments  which  the  consumer  would  be  unwilling 
to  make  without  long-term  commitments  from  the 
distributor,  and  the  distributor  can  hardly  make  such 
commitments  if  its  supply  contracts  are  subject  to 
unilateral  change  by  the  natural  gas  company  when¬ 
ever  its  interests  so  dictate.  On  the  other  hand,  deny¬ 
ing  to  natural  gas  companies  the  power  unilaterally 
to  change  their  contracts  in  no  way  impairs  the 
regulatory  powers  of  the  Commission,  for  the  con¬ 
tracts  remain  fully  subject  to  the  paramount  power 
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of  the  Commission  to  modify  them  when  necessary 
in  the  public  interest.  The  Act  thus  affords  a  rea¬ 
sonable  accommodation  between  the  conflicting  inter¬ 
ests  of  contract  stability  on  the  one  hand  and  public 
regulation  on  the  other.’ ’  (350  U.  S.  at  p.  344). 

See,  also : 

Federal  Power  Commission  vs.  Sierra  Pacific 
Power  Company ,  350  U.  S.  347,  355  (1956). 

Nowhere  has  the  Commission,  in  Opinion  No.  277,  in  its 
order  affirming  the  Examiner,  or  in  the  Examiner’s  lengthy 
opinion,  held  that  Mississippi’s  two  separate  contracts  for 
the  purchase  of  “old”  (PL-3)  and  “new”  (PL-2)  gas  are 
illegal,  so  as  to  “conflict  with  the  public  interest”  (350 
U.  S.  at  p.  345).  Until  at  least  such  a  finding  is  made  by  the 
Commission  in  a  case  properly  before  it,  on  a  record  adduc¬ 
ing  relevant  evidence  on  this  specific  topic,  no  unilateral 
change  of  the  type  attempted  to  be  imposed  on  Mississippi 
here  can  be  carried  out. 

Accordingly,  no  warrant  exists,  under  the  circumstances 
of  this  case  (until  such  findings  as  those  described  by  the 
Supreme  Court  in  the  Mobile  case  are  made),  to  change  the 
basis  for  computation  of  rates  under  the  two  separate  con¬ 
tracts. 


B.  Effect  of  the  Commission’s  Single  “Rolled-In”  Rate. 


The  Examiner’s  Decision  in  this  case — as  adopted  by 
the  Commission — prescribes  a  single  rate  for  all  of  Missis¬ 
sippi’s  gas  purchased  from  United,  in  lieu  of  the  two 
separate  rates  provided  by  contract  representing  the  differ¬ 
ing  cost  of  United’s  gas  delivered  from  different  sources 
(E.  7770,  7771,  7884) : 


Previous  Rates: 

l 


Rate  at  100% 
Charge  (£  per  Mcf)  Load  Factor 
Demand  Commodity  (<  per  Mcf) 


“Old”  (PL-3)  Gas _  45*  5*  6.47*1 

“New”  (PL-2)  Gas .  $1.30  12y2*  16.83* 


1  United’s  tariff  filing  on  July  3,  1952  proposed  to  increase  this 
rate  to  a  demand  charge  of  65*  and  commodity  charge  of  9*  per 
Mcf.  (R.  8102). 
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Commission  Rates: 

All  (PL-C)  Gas _  75*  10*  12.50* 

Accordingly,  all  of  the  price  differential  between  Missis¬ 
sippi^  purchases  of  “old”  (PL-3)  and  “new”  (PL-2) 
gas  was  eliminated  at  one  fell  compromise  swoop  between 
United  and  the  Commission’s  Staff,  ratified  and  approved 
by  United’s  other  pipe  line  customers  who  stood  to  gain 
most  by  it. 

(1)  Discriminatory  Impact. 

The  Commission’s  elimination  in  this  instance  of  the 
differential  in  rates  results  in  a  discriminatory  and  unduly 
preferential  set  of  rates  in  so  far  as  Mississippi,  vis-a-vis 
the  other  pipe  line  purchasers  of  United  is  concerned:1 

First,  the  rates  ordered  by  the  Commission  put  an 
undue  portion  of  the  total  pipe  line  increase  upon 
Mississippi2 

Second ,  the  rates  result  in  preferentially  low 
increases  being  made  applicable  to  United’s  other  pipe 
line  customers  (and  in  one  instance  results  in  an  over¬ 
all  decrease  from  the  rates  existing  prior  to  United’s 
rate  increase  application). 

In  order  to  show  the  extent  of  this  discrimination  result¬ 
ing  from  the  proposed  rates,  Mississippi  made  a  compari¬ 
son — based  on  the  Staff’s  own  figures — to  show  the  extent 
to  which  the  proposed  rates  constituted  a  preference  to  one 
customer — Texas  Gas  Transmission  Company. 

A  comparison  of  the  Staff’s  revenues  to  be  received  from 
Texas  Gas  and  the  cost  of  that  service  shows : 

1  This  is  because  the  approximately  35%  “new  contract”  gas 
actually  purchased  by  Mississippi  is  smaller  than  the  percentages 
of  “new  contract”  gas  purchased  by  United’s  other  pipeline  cus¬ 
tomers  (R.  1578)  (See,  footnote  supra ,  p.  8). 

2  Under  the  Staff’s  proposed  settlement  Mississippi  is  subjected 
to  an  estimated  10%  increase  applicable  to  the  pipe  line  customers 
as  a  whole  (R.  1578). 
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Cost  of  Service  (R.  1822) -  $8,299,254 


Staff  Revenues  (R.  1578) _  7,336,055 

Difference  _  $  963, 1991 


It  is  this  difference,  which  mnst  in  part  be  made  np  by 
Mississippi,  that  Mississippi  insists  is  nndnly  discrimin¬ 
atory  as  to  it.  If  the  Commission  is  to  continue  to  follow 
a  proper  basis  of  determining  rates,  each  service  should 
cover  its  applicable  costs.  If  Mississippi  is  required  to  pay 
a  portion  of  the  cost  of  rendering  service  to  other  pipelines, 
a  part  of  the  amount  will  be  reflected  in  the  rates  paid  by 
the  utility  customers  of  Mississippi  in  St.  Louis  and  other 
areas  in  Missouri. 

(2)  Economic  Impact. 

The  effect  of  the  Commission  Staff’s  proposed  rate  is 
particularly  damaging  to  Mississippi  because  of  the  impact 
on  Mississippi’s  non  jurisdictional  interruptible  industrial 
sales  in  the  St.  Louis  area. 

At  the  present  time  approximately  40%  of  Mississippi’s 
sales  are  made  in  the  greater  St.  Louis  area  to  interruptible 
industrial  customers  in  close  competition  with  other  fuels. 
In  pricing  interruptible  industrial  gas  it  is  generally  neces¬ 
sary  to  recover  at  least  the  commodity  cost  of  the  gas  and 
other  variable  costs,  including  a  portion  of  return  and 
Federal  income  taxes.  If  the  commodity  cost  of  gas 
becomes  so  high  that  some  of  the  nonjurisdictional  inter¬ 
ruptible  industrial  gas  is  forced  off  the  market,  the  rates 
charged  Mississippi’s  utility  customers  would  have  to  go 
up  (R.  815-822). 2 

To  this  extent,  in  view  of  the  large  volume  of  direct 
industrial  nonjurisdictional  interruptible  sales  which  must 
be  sold  at  competitive  price  levels,  Mississippi  feels  itself 
uniquely  prejudiced  by  the  Commission  Staff’s  over-all 

1  As  stated  before,  this  difference  arises  because  74%  of  Texas 
Gas’  purchases  from  United  consists  of  “new  contract”  higher  cost 
gas  instead  of  only  35%  for  Mississippi  and  60%  for  all  the 
pipe  line  sales  as  a  whole  (R.  1578). 

2  The  increase  in  the  commodity  costs  using  the  staff’s  proposed 
10ff  charge  and  adjusted  volumes  would  be  $739,508  (R.  1578). 
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determination  made  without  taking  these  important  con¬ 
siderations  into  practical  account. 

Already  Mississippi  has  suffered  some  losses  in  its  inter¬ 
ruptible  industrial  business  and  has  recently  been  forced 
to  lower  its  interruptible  industrial  sales  prices  in  order  to 
meet  competition  (R.  890).  Any  other  factor,  which  fur¬ 
ther  increases  the  costs  assessable  to  that  operation,  will 
further  jeopardize  Mississippi’s  competitive  position  and 
operation  in  that  important  regard  (R.  831). 

(3)  The  Just  and  Reasonable  Rates  for  PL-3  and  PL-2  Gas. 

In  order  to  determine  what  the  just  and  reasonable  rates 
should  be,  applicable  to  Mississippi’s  separate  purchases  of 
“old”  (low  priced)  PL-3  and  “new”  (expensive)  PL-2  gas, 
Mississippi  made  a  cost  allocation  based  on  the  same  data 
as  the  Staff  used  in  arriving  at  the  over-all  cost  of  service 
applicable  to  United’s  pipe  line  sales  (R.  1817-1821). 

Based  entirely  on  the  Staff’s  data  in  this  case,  Missis¬ 
sippi  showed  United’s  separate  cost  of  service  applicable  to 
each  of  these  two  separate  sales  of  low  cost  (PL-3)  and 
higher  cost  (PL-2)  gas  (R.  1817-1821). 

Indicated 

Cost 

Volumes  Cost  per  Mcf 

“Old”  (PL-3)  Gas  73,950,800  $  8,531,459  11.5* 
“New”  (PL-2)  Gas  39,751,128  6,118,387  15.4* 


Total .  113,701,928  $14,649,846  12.9* 

Staff  Total  _  113,701,928  $14,554,978  12.8* 


On  this  basis  Mississippi  determined,  even  using  the 
same  data  used  by  the  Commission’s  Staff,  an  “old”  (PL-3) 
rate  of  75*  per  Mcf  demand  and  a  9*  per  Mcf  commodity 
charge,  and  “new”  (PL-2)  rate  of  $1.15  per  Mcf  demand 
and  10*  per  Mcf  commodity  charge  would  be  the  indicated 
rates  instead  of  the  over-all  “rolled-in”  rate  of  75*  per  Mcf 
demand  and  10*  per  Mcf  commodity  charge  proposed  by  the 
Staff  and  adopted  by  the  Examiner  and  Commission  (R. 
885). 
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Accordingly,  even  if  the  Staff’s  over-all  cost  of  service 
for  the  year  1952,  adjusted,  were  to  be  accepted  as  a  basis 
for  rate  making,  the  proper  rates  chargeable  to  Mississippi 
would  be  separate  differential  rates,  individually  deter¬ 
mined,  rather  than  any  over-all  rolled-in  rate  as  determined 
by  the  Commission’s  Staff. 


II.  Future  Contract  Requirements. 

The  Commission  erred  in  omitting,  without  supporting 
evidence,  the  “old”  (PL-3)  contract  provision  requiring 
United  to  supply  Mississippi  with  additional  quantities  of 
gas. 

Mississippi’s  initial  contracts  with  United’s  predeces¬ 
sors  provided  that  the  quantity  of  gas  which  Mississippi 
should  purchase  and  receive  from  United  and  United 
should  sell  and  deliver  was  40%  of  the  requirements 
of  Mississippi’s  pipe  line  (Article  IV,  R.  6591).  In 
1945,  at  the  time  at  which  United  secured  permission  from 
Mississippi  to  augment  its  supplies  by  deliveries  from  the 
Carthage  Field  in  Texas,  this  requirement  was  modified  to 
provide  that: 

“Buyer  shall  have  the  right  at  any  time  subse¬ 
quent  to  May  1,  1946  and  prior  to  May  1,  1961,  to 
notify  Seller  on  or  before  May  1  of  any  year  of 
Buyer’s  desire  to  increase  the  Seller’s  percentage  of 
the  requirements  of  Buyer’s  pipe  line  system,  which 
Buyer  shall  purchase  under  said  Existing  Agreement 
as  modified  by  this  Agreement,  and  should  such  notice 
be  given  then  the  quantity  of  gas  which  Buyer  shall 
purchase  and  receive  from  Seller  and  Seller  shall  sell 
and  deliver  to  Buyer,  commencing  on  November  1  of 
the  year  in  which  such  notice  is  given  and  continuing 
until  November  1,  1966,  shall  be  such  increased  per¬ 
centage  of  the  requirements  of  Buyer’s  pipe  line 
system  as  specified  by  Buyer  ...”  (Article  VI,  R. 
6634-6635). 

The  Agreement  also  provided  that  if  the  line  capacity 
in  United’s  Carthage-Monroe  Line  was  not  sufficient  to 
cover  such  increased  quantities  of  gas,  United  would  increase 


the  capacity  of  the  line  upon  Mississippi’s  advancing  to 
United  the  funds  required  for  such  increase  of  capacity  not 
exceeding  $1,500,000.  The  Agreement  further  provided 
that  the  price  of  the  gas  should  be  adjusted  to  compensate 
United  for  all  of  its  increased  cost  resulting  from  such 
increased  capacity  (R.  6635). 

In  1949  Mississippi  requested  that  United’s  percentage, 
which  had  formerly  been  40%  of  Mississippi’s  gas  require¬ 
ments  (except  for  certain  amounts  delivered  for  the 
Arkansas-Louisiana  Gas  Company),  be  increased  to  6o% 
commencing  November  1,  1949  with  a  maximum  daily 
delivery  of  195,000  Mcf.  The  Agreement  entered  into  to 
carry  out  this  nominated  increase  in  Mississippi’s  require¬ 
ments  (from  roughly  73,000  Mcf  per  day  to  195,000  Mcf  per 
day)  also  provided  for  a  concomitant  increase  in  the  price 
of  gas  to  be  charged  (Whereas  clauses,  R.  6645-6653,  773). 

At  the  time  United  filed  its  FPC  Gas  Tariff,  Original 
Volume  No.  1,  in  accordance  with  the  Commission’s  Rules, 
it  identified  the  contract  provisions  of  the  existing  rate 
schedules  and  supplements  which  were  to  remain  in  effect 
(Section  154.85).  In  United’s  filing,  pursuant  to  such  rules, 
it  omitted  all  these  provisions  providing  for  such  a  manda¬ 
tory  increase  in  nominated  requirements  on  the  part  of 
Mississippi  (R.  770). 

The  omission  of  any  such  provision  is  seriously  prejudi¬ 
cial  to  Mississippi’s  basis  for  future  operation.  From 
almost  the  inception  of  the  long-distance  natural  gas  trans¬ 
mission  business,  United  has  been  Mississippi’s  traditional 
“backbone”  source  of  supply.  Accordingly,  Mississippi’s 
contract  nomination  right  until  1961  to  require  United  to 
supply  its  additional  requirements,  whatever  they  may  be, 
is  an  integral  part  of  its  planned  system  and  a  basis  of 
reliance  of  Mississippi’s  customers  for  an  adequate  gas 
supply.  No  evidence  was  introduced  by  United  or  any 
party  in  support  of  the  proposed  elimination  of  this  valu¬ 
able  contract  right,  voluntarily  agreed  to  by  United. 

It  is  Mississippi’s  position  that  no  such  omission  can 
unilaterally  be  made  from  United’s  contract  identifying 
statements  and  that,  in  compliance  with  the  Commission’s 
Rules,  United  should  be  required  to  retain  these  provi¬ 
sions  in  full  force  and  effect. 
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III.  Minimum  T ake-Or-Pay-F or  Clause. 

The  Commission  erred  in  imposing  upon  Mississippi, 
without  supporting  evidence,  a  72%  minimum  take-or-pay- 
for  provision  applicable  to  Mississippi’s  purchases  of  “old” 
(PL-3)  gas. 

In  Mississippi’s  “old”  (PL-3)  contract  for  the  pur¬ 
chase  of  low  cost  Northern  Area  gas  from  United,  the 
minimum  billing  requirement  is  the  monthly  demand 
charge.  No  change  was  made  in  this  respect  in  United’s 
initial  rate  filing,  July  3,  1952  (United  FPC  Gas  Tariff, 
Original  Volume  No.  1,  Original  Sheet  No.  57,  R.  8102). 

Under  the  Commission’s  Decision  only  one  rate  schedule 
— a  so-called  PL-C  rate  schedule — is  proposed  to  cover  all 
United’s  sales  to  Mississippi.  Accordingly,  the  Minimum 
Bill  provisions  of  that  rate  schedule  would  therefore  be 
applicable  to  all  of  United’s  sales  to  Mississippi — includ¬ 
ing  sales  made  under  both  United’s  “old”  and  “new”  con¬ 
tracts  (Original  Sheet  No.  21,  R.  1603).  This  new  sched¬ 
ule  contains  a  72%  minimum  take-or-pay-for  clause.  In 
addition  to  the  minimum  monthly  demand  charge  this 
would  require  Mississippi  to  pay  a  commodity  charge 
measured  by  72%  of  the  maximum  daily  quantity.  This 
would  impose  a  required  minimum  take  of  53,174,576  Mcf 
which  at  the  proposed  commodity  rate  of  10^  would  make 
a  minimum  annual  bill  of  $5,317,458. 

Because  of  Mississippi’s  large  dependence  on  industrial 
sales,  Mississippi’s  Vice  President,  in  charge  of  gas  sales 
and  gas  supply,  testified  (R.  830) : 

“[This]  could  have  a  very  adverse  effect.  Per¬ 
haps  today  it  wouldn’t  since  we  are  using  of  the  old 
contract  in  excess  of  72  percent,  but  we  could  very 
well  be  hurt  by  it,  and  our  customers  of  course  hurt 
by  it,  if  in  a  depressed  business  condition  or  a  bad 
competitive  position  we  were  unable  to  sell  as  much 
gas  as  would  be  required  to  keep  that  old  contract  at 
72  percent.  ...” 
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Mississippi  objected  to  the  effective  insertion  of  such  a 
clause  in  its  “old”  (PL-3)  gas  purchase  contract.  The 
Examiner’s  only  determination  in  that  respect  is  to 
criticize  the  testimony  by  Mississippi’s  Vice  President. 
The  Examiner  then — instead  of  making  any  positive  find¬ 
ing — merely  states  “there  is  no  reason  why”  the  insertion 
of  the  contract  provision  should  not  be  ordered  (E.  7879). 

Under  such  circumstances,  without  any  evidence  as  to 
the  applicability  of  a  72%  “take-or-pay-for”  clause,  the 
Examiner  could  just  as  well  have  ordered  a  92%  clause,  or 
a  52%  clause ! 

No  evidence  was  offered  by  United  to  show  that  it  is 
required  to  take  minimum  quantities  from  its  producers, 
which  might  necessitate  United’s  customers  to  do  likewise, 
and  United  did  not  seek  to  impose  such  an  obligation  in 
its  filing  of  the  PL-3  schedule.  The  result  becomes  an 
arbitrary  determination  by  the  Examiner,  unsupported  by 
any  evidence  of  record. 

It  is  Mississippi’s  position  that,  until  a  positive  show¬ 
ing  is  made  on  the  record  in  these  or  other  appropriate 
proceedings,  there  is  no  warrant  for  the  modification  to 
Mississippi’s  valid  existing  gas  purchase  contract  such  as 
that  proposed  by  the  Commission  and  the  Examiner  here. 

IV.  Affiliated  Gas  Purchase  Costs. 

The  Commission  erred  in  allowing  in  full  in  United’s 
cost  of  service  the  costs  of  United’s  gas  purchases  from  its 
100%  affiliate,  Union  Producing  Company. 

The  Commission  erred  in  allowing  in  full  the  cost  of 
purchased  gas  bought  from  United’s  100%  affiliate,  Union 
Producing  Company  (Union),  and  in  approving  the  state¬ 
ments  and  findings  of  its  Examiner  because : 

First,  the  price  paid  by  United  to  its  100%  affiliate, 
Union,  for  gas  purchased  in  the  field  is  self  determined, 
dependent  only  upon  the  subjective  feeling  of  United’s 
management  without  any  regulatory  restriction  what¬ 
soever. 
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Second ,  no  measurement  of  these  100%  affiliated 
United-Union  prices  was  made  by  any  “objective  stand¬ 
ards’’,  and  no  such  measurement  is  possible  based  on 
any  evidence  introduced  in  these  proceedings. 

(a)  The  “fair  field”  or  “commodity”  value  of  gas 
purchased  from  an  affiliate  cannot  be  valued  at 
the  same  price  as  gas  obtained  by  the  same 
purchaser  from  nonaffiliated  producers. 

(b)  No  cost  data  was  submitted  to  be  used  as  a 
“point  of  departure”  in  determining  the  just¬ 
ness  or  reasonableness  of  the  affiliated  con¬ 
tract  prices. 

Any  adequate  protection  of  the  public  interest  present 
here  and  in  other  rate  making  proceedings  requires  some¬ 
thing  more  than  the  unquestioned  acceptance  of  prices  paid 
by  the  same  purchaser  to  nonaffiliated  producers  as  a  suffi¬ 
cient  test  for  the  determination  of  value  of  the  gas  pur¬ 
chased  from  Union.  Evidence  of  what  other  purchasers 
pay  for  gas  bought  from  other  sellers  in  the  same  field  is 
required. 

The  Examiner  in  his  Decision,  approved  by  the  Commis¬ 
sion,  admits  that  the  Panhandle 1  method  was  not  used  by 
United,  the  Staff,  or  by  the  Examiner.  The  sole  test  was 
whether  the  prices  paid  by  United  to  Union  were  above 
the  prices  paid  by  United  to  nonaffiliated  producers. 

A  record  sufficient  to  support  the  final  rates  recom¬ 
mended  by  the  Examiner  and  approved  by  the  Commission 
herein,  would  require  additional  evidence  as  to  the  “fair 
field”,  “market”,  or  “commodity  cost  data  and  value”  for 
Union  produced  gas. 

1  The  Panhandle  method  of  valuing  gas  in  the  field  for  rate 
making  purposes  is  to  use  an  average  commodity  value  or  fair  field 
price  for  produced  gas,  instead  of  basing  such  gas  on  its  cast  of 
production.  (Re  Panhandle  Eastern  Pipeline  Company,  et.  ad.,  3 
PTJK  3d  396,  410  (F.  P.  C.  1954).  This  method  is  that  criticized 
by  this  Court  in  City  of  Detroit,  et  ad.  v.  Federal.  Power  Commis¬ 
sion,  230  F.  2d  810  (D.  C.  Cir.  1955)  in  which  this  Court  stated 
that  even  if  such  a  method  were  used  cost  data  should  be  available  in 
the  record  to  use  as  a  “point  of  departure”  (230  F.  2d  at  pp.  818- 
819).  (See,  infra ,  pp.  41-42). 
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A.  Affiliated  Purchase  Policies. 

Out  of  United’s  total  gas  purchases  for  the  year  1953 
$17,000,000,  or  approximately  20%,  was  purchased  from  its 
100%  affiliate,  Union  (R.  7364-7456).  The  contracts  under 
which  this  gas  is  purchased  lack  the  essential  element  of 
arm’s  length  bargaining,  and  the  Examiner  so  found  (R. 
7824).  United  and  Union  both  are  wholly  owned  subsidi¬ 
aries  of  United  Gas  Corporation  and  have,  to  a  large  extent, 
a  common  set  of  officers  and  directors.1 

Mississippi  made  an  extensive  investigation  and  inquiry 
into  these  100%  affiliated  gas  purchase  costs.2 

(1)  Applicable  Regulatory  Decisions. 

The  necessity  for  precisely  such  an  inquiry  as  this  has 
been  judicially  determined  in  a  number  of  cases : 

In  Western  Distributing  Company  vs.  Public  Service 
Commission  of  Kansas,  et  al.y  285  U.  S.  119  (1932),  it  was 
held  that  where  a  corporation  selling  natural  gas  locally 
increases  its  supply  by  agreement  from  a  pipe  line  company 
with  which  it  is  affiliated,  the  two  parties  do  not  deal  at 
arm’s  length  and  the  reasonableness  of  the  price  is  subject 
to  be  inquired  into  when  the  local  company  seeks  an  increase 
in  rates.  The  Court  said  (page  124) : 

1  Pursuant  to  an  injunction  granted  by  the  U.  S.  District  Court 
for  the  District  of  Columbia,  during  all  the  time  material  to  these 
proceedings  Union  Producing  was  exempted  from  filing  its  affili¬ 
ated  or  other  gas  purchase  contracts  with  the  Commission  ( Union 
Producing  Company  vs.  Federal  Power  Commission,  127  F.  Supp. 
88  (D.  C.  Cir.  Dec.  20,  1954,  Holtzoff,  J.)).  On  January  30,  1956, 
long  after  the  record  in  this  case  was  closed,  this  Court  reversed 
( Federal  Power  Commission  vs.  Union  Producing  Company,  230 
F.  2d  36  (D.  C.  Cir.  1956) ),  and  certiorari  was  denied  May  7,  1956. 
Accordingly,  throughout  the  period  covered  by  these  proceedings 
none  of  Union’s  contracts  were  filed  with  the  Commission  as  rate 
schedules  subject  to  the  Commission’s  direct  regulatory  jurisdic¬ 
tion  (R.  1813-1815). 

2  To  do  this  Mississippi  was  forced  by  United  to  obtain  from  the 
Commission  a  subpoena  requiring  United  to  produce  the  requested 
contracts  (Order  issued  January  5, 1955,  (R.  7671-7672)). 
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“Having  in  mind  the  affiliation  of  buyer  and  seller 
and  the  unity  of  control  thus  engendered,  we  think  the 
1  position  of  the  appellees  is  sound,  and  that  the  court 
below  was  right  in  holding  that  if  appellant  desired 
an  increase  of  rates  it  was  bound  to  offer  satisfactory 
evidence  with  respect  to  all  the  costs  which  entered 
into  the  ascertainment  of  a  reasonable  rate.  Those  in 
control  of  the  situation  have  combined  the  interstate 
carriage  of  the  commodity  with  its  local  distribution 
in  what  is  in  practical  effect  one  organization.  There 
is  an  absence  of  arm’s  length  bargaining  between 
two  corporate  entities  involved,  and  of  all  the  ele¬ 
ments  which  ordinarily  go  to  fix  market  value.  The 
opportunity  exists  for  one  member  of  the  combina¬ 
tion  to  charge  the  other  an  unreasonable  rate  for 
the  gas  furnished  and  thus  to  make  such  unfair 
charge  in  part  the  basis  of  the  retail  rate.  The  state 
authority  whose  powers  are  involved  to  fix  a  reason¬ 
able  rate  is  certainly  entitled  to  be  informed  whether 
1  advantage  has  been  taken  of  the  situation  to  put  an 
unreasonable  burden  upon  the  distributing  com¬ 
pany.  .  .  .  Any  other  rule  would  make  possible  the 
gravest  injustice.  .  .  .  The  principles  applicable  in 
a  rate  investigation,  where  similar  corporate  rela¬ 
tionships  existed,  were  recently  announced  in  Smith 
vs.  Illinois  Bell  Telephone  Co.,  282  TJ.  S.  133, 152-153 
(1930)....” 

In  Cities  Service  Gas  Company  vs.  Federal  Power 
Commission ,  155  F.  2d  694  (8th  Cir.  1946),  cert,  denied 
329  TJ.  S.  773  (1946),  the  Court  held  that  (page  703) : 

“The  Commission  was  justified  in  ignoring  the 
contract  between  the  two  affiliates  for  the  purpose 
of  determining  just  and  reasonable  rates,  otherwise, 
a  regulated  gas  utility  would  be  permitted  to  siphon 
off  its  profits  to  affiliates  through  the  guise  of  con¬ 
tracts  for  the  performance  of  essential  functions 
of  the  integrated  business.” 

See  also: 

Colorado  Interstate  Gas  Co.  v.  Federal  Power 
Commission,  142  F.  2d  943,  957  (10th  Cir. 
1944),  cert,  denied  324  TJ.  S.  626  (1946) ; 

Natural  Gas  Pipeline  Co.  v.  Slattery,  302  TJ.  S. 
300,  307  (1937) ; 
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Dayton  Power  &  Light  Co.  v.  Public  Utilities 
Commission  ( Ohio ),  292  U.  S.  290,  308  (1934) ; 

United  Fuel  Gas  Co.  v.  Railroad  Commission  of 
Kentucky ,  278  U.  S.  300,  320  (1929). 

The  record  in  this  case  conclusively  proves  that  such  a 
siphoning  off  of  United’s  profits  (the  regulated  company 
subject  to  the  Commission’s  jurisdiction)  to  Union  (the 
unregulated  company  not  yet  being  regulated  by  the  Com¬ 
mission)  has  been  done  by  United  for  a  number  of  years. 

(2)  Price  of  Gas  Purchased  by  United  From  Union. 

Mississippi  examined  and  introduced  in  evidence  (1) 
all  of  United’s  affiliated  Union  gas  purchase  contracts  in 
the  Monroe,  Shreveport  and  Dallas  Districts  of  the  North¬ 
ern  Area — from  which  Mississippi’s  “old  contract”  PL-3 
gas  comes,  and  (2)  an  important  portion  of  United’s  affili¬ 
ated  Union  gas  purchase  contracts  in  the  Southern  (Gulf 
Coast)  Area — from  which  Mississippi’s  “new  contract” 
PL-2  gas  comes. 


/ - Purchase  Gas  Costs - ■, 

Affiliated  Total  % 

(R.  6576, 6578)  (R.  1768)  Affiliated 

Northern  Area  : 

Monroe  District  . . 

.  $  1,070,540 

$  1,756,934 

61% 

Shreveport  District . 

.  2,840,087 

6,797,057 

42% 

Dallas  District . . 

.  2,937,751 

13,959,212 

21% 

Total  Northern  . 

.  $  6,848,378 

$22,513,203 

30% 

Southern  Area  : 

Houston  District . 

.  $  1,474,103 

$16,710,002 

9% 

San  Antonio  District.... 

.  2,017,867 

6,444,830 

31% 

Total  Southern  . 

.  $  3,491,970 

$23,154,832 

15% 

Total  Covered  . 

.  $10,340,348 

$45,668,035 

23% 

Not  Covered  . 

_  — 

43,332,200 

— 

Total  . 

.  $  — 

$89,000,235 1 

— 

1  Due  to  a  subsequent  Staff  adjustment,  this  initial  $89,000,235 
(R.  1768)  differs  slightly  (3/10  of  1%)  from  the  $89,218,255 
finally  used  by  the  Staff  as  representing  United’s  1952  adjusted 
purchase  gas  costs  (R.  1489). 


Taking  applicable  individual  gas  purchase  contracts 
from  this  group,  Mississippi  illustrated  what  it  considered 
unjust  and  unreasonable  increases  in  the  price  of  affiliated 
gas  purchased  by  United  from  Union,  all  of  which  were 
made  without  the  slightest  degree  of  arm’s  length  bargain¬ 
ing.  These  illustrative  examples  showed,  for  instance,  the 
following : 

Monroe  District 

Contract  Price:  In  the  principal  Monroe  Field  in 
the  Monroe  District,  starting  with  September  26,  1937 
and  continuing  through  June  27,  1947,  United  and 
Union  entered  into  a  series  of  long-term  printed  gas 
purchase  contracts,  to  expire  December  31,  1962  (or 
at  the  end  of  any  underlying  lease).  These  contracts, 
of  which  there  were  129  with  identical  printed  pro¬ 
visions,  all  provided  for  a  flat  price  of  3^  per  Mcf 
without  escalation  or  price  adjustment  (R.  1349,  1352- 
1356). 

Increase:  On  July  18,  1947,  without  any  pretense 
of  arm’s  length  dealings,  extension  of  lease,  different 
drilling  rights,  or  other  modifications,  United  vol¬ 
untarily  and  arbitrarily  agreed  to  increase  the  price 
so  paid  to  Union  to  4^  per  Mcf.1 

1  This  amendment  provided  very  simply  as  follows  (R.  2375) : 
“Union  Producing  Company  July  18,  1947 

Shreveport,  Louisiana 

Gentlemen : 

We  have  agreed  with  you  that,  effective  7 :00  A.  M.,  June 
26,  1947,  the  price  to  be  paid  you  for  gas  thereafter  purchased 
from  you  under  the  provisions  of  the  gas  purchase  contracts 
now  in  effect  between  our  companies  covering  your  leases  in 
the  fields  hereinafter  referred  to  is  increased  to  four  cents 
(4^)  per  thousand  cubic  feet. 

The  fields  above  referred  to  are  the  following: 

Monroe,  Floyd,  Lisbon,  Lake  Bistineau,  and  Sligo  in  the 
State  of  Louisiana; 

Willow  Springs  Field  in  the  State  of  Texas ;  and 

Joaquin  Field  in  the  States  of  Louisiana  and  Texas. 

If  the  foregoing  correctly  sets  forth  our  agreement  with 
respect  to  the  above  matter,  will  you  please  sign  this  letter  in 


In  the  smaller  nearby  Floyd  and  Lisbon  Fields  in  the 
Monroe  District  the  situation  was  the  same.  In  the  Lisbon 
Field  a  subsequent  contract  amendment,  May  2,  1951,  fur¬ 
ther  increased  prices  to  6^  and  7 per  Mcf  (R.  2987- 
2992). 1 

Shreveport  District 

The  same  pattern  of  operations  was  apparent  with 
regard  to  United’s  operations  in  the  principal  fields  in  the 
Shreveport  district. 

In  the  Rodessa  Field  a  flat  price  of  4^  per  Mcf  extend¬ 
ing  through  December  31, 1962  was  arbitrarily  increased  to 
6V2t  Per  Mcf  on  April  10,  1952  (R.  1362-1364).  In  the 
Sligo  Field  a  similar  flat  3£  per  Mcf  price  was  increased  to 
6^  per  Mcf  on  May  20,  25,  1951  (R.  1364-1365).  In  the 
Bethany  Field  a  5^  per  Mcf  price  was  increased  to  per 
Mcf  on  February  23,  1951  even  though  the  5£  price  was 
applicable  until  February  1954  (R.  1365-1366). 

In  the  Cotton  Valley,  Greenwood,  Lake  Bistineau,  Sibley, 
Sugar  Creek  and  Waskom  Fields  in  the  Shreveport  district, 
in  which  United’s  gas  purchases  from  Union  were  smaller  in 
size,  the  same  type  of  increases  were  prevalent. 

Dallas  District 

In  the  Dallas  district  United’s  principal  purchase  of 
gas  was  made  in  the  Carthage  Field  at  4^  per  Mcf 

duplicate  in  the  space  provided  below  for  your  signature,  and 
return  one  copy  thereof  to  us. 

Yours  very  truly, 

Accepted  and  Agreed  to  this 
18th  day  of  July,  1947. 

United  Gas  Pipe  Line  Company 

By  M.  A.  Abernathy  /s/ 

Vice  President 

Union  Producing  Company 

By  H.  R.  Bennett  /s/ 

Vice  President” 

*For  a  map  showing  generally  the  location  of  these  northern 
Louisiana  and  other  gas  fields,  in  United’s  Northern  Area,  see  Por¬ 
tion  of  Exhibit  No.  67,  map,  reproduced  herein  as  Appendix  “C”. 
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tinder  a  contract  extending  to  1965  (R.  5157).  On  October 
1, 1951  this  price  was  increased  to  7^  per  Mcf  from  Octo¬ 
ber  1  to  December  31, 1951  and  SVzi  for  1952-1956  with  suc¬ 
cessive  increases  thereafter  (R.  1367).  Based  on  the 
large  total  volume  of  gas  delivered  from  the  Carthage 
Field,  this  arbitrary  increase  in  price  alone  amounted  to 
$1,493,715,  or  over  45%  of  the  total  increase  in  gas  pur¬ 
chase  costs  involved  in  this  entire  proceeding  (R.  6576). 

A  similar  pattern  of  increases  was  made  effective  for 
the  smaller  volume  of  United’s  purchases  from  Union  in 
the  other  North  Jacksonville,  Joaquin  and  Willow  Springs 
Fields  in  the  Dallas  district. 

Houston  District 

In  the  Fairbanks  Field  previous  3^-5^  per  Mcf  prices 
were  increased  to  9^-10^  per  Mcf  in  1953.  In  the  Greta-Torn 
O’Connor  Fields  the  previous  4^  per  Mcf  prices  were 
increased  to  6^  per  Mcf  on  July  12,  1951  (R.  1374). 

San  Antonio  District 

United’s  principal  affiliated  gas  purchase  contract  in 
the  major  Agua  Dulce  Field  showed  the  same  pattern, 
prices  in  that  field  increasing  from  3Vot  per  Mcf  to  6$  per 
Mcf  on  October  31,  1949  (R.  1375). 


In  sum,  it  may  be  said  that  in  determining  the  price  to 
be  paid  by  United  to  Union  little  or  no  regard  has  been 
had  for  the  terms  of  the  existing  effective  contracts  between 
the  parties.  These  contracts  initially  fixed  prices  for  the 
full  term  of  the  contract.  Notwithstanding  these  contract 
prices,  whenever  United  determined  that  an  increase  in  the 
currently  effective  contract  prices  should  be  made  in  order 
to  allocate  more  profits  to  Union  rather  than  United  and 
siphon  off  United’s  regulated  profits,  an  increase  was  effec¬ 
ted,  the  extent  of  it  depending  wholly  upon  United’s  opinion 
as  to  how  high  the  price  should  rise.  At  no  time  was  any 
thought  given  to  the  fact  that  third-party  customer  con¬ 
sumers  might  have  an  interest  in  such  prices  and  that  a 
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gas  purchase  contract  once  made  with  legal  consideration 
should  be  binding  on  each  of  the  parties  in  accordance  with 
its  terms  until  fulfilled. 

In  each  instance,  in  pricing  the  volumes  of  gas  used  as 
a  basis  for  the  purchased  gas  costs  entering  into  United’s 
cost  of  service  the  Staff  used  (and  United  adopted)  the 
higher  increased  prices  based  upon  the  modified  amend¬ 
ments  and  new  contracts  covering  United’s  estimated  1952 
adjusted  volumes  of  purchases  in  these  fields. 

It  is  Mississippi’s  position  that  inasmuch  as  there  was 
no  semblance  of  arm’s  length  bargaining  and  since  no  con¬ 
sideration  moved  to  United  for  United’s  unilateral  obliga¬ 
tion  to  pay  these  higher  prices,  the  higher  prices  should 
not  be  recognized  as  a  validly  incurred  gas  purchase  cost 
to  he  included  in  United’s  cost  of  service  for  rate  making 
purposes. 

(3)  United’s  Gas  Purchase  Policies. 

In  order  to  try  and  explain  away  the  results  of  these 
extraordinary  changes,  Mr.  Barnett  (the  Engineer  in 
United’s  Gas  Supply  Department  who  appeared  in  response 
to  Mississippi’s  subpoena)  described  the  policies  which 
United  followed  in  granting  modifications  of  its  gas  pur¬ 
chase  contracts  with  its  100%  affiliate,  Union.  This  series 
of  questions  and  the  answers  which  followed  indicated  that 
United  did  not  consider  the  prices  in  its  100%  affiliate  gas 
purchase  contracts  as  binding  (R.  1281) : 

“Q. . . .  what  is  the  policy  of  United  with  respect 
to  the  amendments  to  gas  purchase  contracts  cover¬ 
ing  prices  or  advance  of  prices,  generally?  What 
is  the  policy  of  United?  A.  United  has  long  followed 
the  policy  of  being  fair  and  equitable  to  all  producers 
in  the  same  field.  When  United  works  out  a  new 
contract  at  higher  prices  or  having  different  provi¬ 
sions  with  a  producer  in  a  certain  field,  then  United 
offers  the  same  provisions  of  that  contract  to  any 
other  producers  in  this  field,  including  Union  Pro¬ 
ducing  Company.” 

United’s  witness  then  presented  instances  in  which  its 
policy  had  been  applied  in  some  of  the  various  fields  in 
which  its  purchases  from  Union  have  been  made  (R.  1282). 
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United’s  policy  “triggering”  the  effectiveness  of  price 
increases  was  not  merely  confined  to  the  price  situation 
existing  in  a  given  field — if  United  wished  to  extend  it  over 
a  wide  area  (R.  1286-1287). 

Under  this  policy,  not  only  when  United  needed  to  raise 
its  price  to  get  gas  did  Union’s  price  to  United  increase 
but  Union’s  price  to  United  also  increased  when  anyone 
else  raised  their  prices  to  get  gas  either  in  the  same  area 
or  field.  These  100%  affiliated  United-Union  gas  purchase 
price  increases  occurred  irrespective  of  the  term  of  the 
affiliated  contract  or  the  legal  situation  between  the  parties, 
but  solely  on  what  United-Union  subjectively  considered 
as  proper  “in  all  fairness”. 

The  cross-examination  of  United’s  witness  developed 
that: 

First,  the  policy  was  applicable  even  if  there  was 
an  additional  term  to  go  providing  for  purchase  of 
gas  at  a  lower  effective  contract  price  (R.  1308-1309; 
1319-1320) ; 

Second,  the  policy  was  applicable  in  increasing 
the  price  of  gas  purchased  over  the  remainder  of  the 
term  of  the  pre-existing  lower  priced  contract  (R. 
1330-1331) ; 

Third,  the  policy  was  applicable  even  when  Union 
was  the  major  producer  and,  in  effect,  in  a  domi¬ 
nant  position  to  set  prices  in  the  particular  field 
R.  1279) and 


1  Union’s  domination  of  United’s  purchases  in  these  fields  shows : 


District  &  Field 

Purchases 

from 

Union 

(MMcf) 

Total 

Purchases 

(MMcf) 

% 

Purchased 

from 

Union 

Monroe  (R.  1781) 

Lisbon  . 

.  3,381 

4,226 

80% 

Monroe  — . 

.  22,816 

25,915 

88% 

Shreveport  (R.  1782) 

Lake  Bistineau  . 

.  1,387 

2,274 

61% 

Rodessa  . 

.  5,367 

5,451 

98% 

Sligo  . 

.  29,017 

34,476 

84% 

San  Antonio  (R.  1776,  1778) 

Agua  Dulce . - . 

.  37,696 

37,816 

99% 

North  Govt.  Wells. . 

454 

454 

100% 

l 
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Fourth,  the  execution  of  the  policy  depended 
upon  the  subjective  ideas  of  United-Union  as  to  what 
was  considered  * ‘ fair  and  reasonable”,  “good  judg¬ 
ment”,  or  “good  business”. 

All  told,  United’s  policy  vis-a-vis  its  100%  affiliate 
Union  appeared  to  be  one,  for  practical  purposes,  of 
complete  disregard  of  any  existing  contractual  relations 
between  the  parties.  Not  only  when  United  needed  to  raise 
its  price  to  get  gas  from  other  independent  producers 
did  Union’s  price  increase  (“two  party  favored  nation 
clause”),  but  also  Union’s  100%  affiliated  price  to  United 
increased  when  the  price  of  gas  sold  by  any  other  producer 
to  any  other  pipe  line  in  the  particular  field  or  area  increased 
(“third  party  favored  nation  clause”).  These  increases 
occurred  irrespective  of  the  term  of  the  contract  or  the 
legal  relations  between  the  parties. 

Even  though,  therefore,  United  professed  to  have  no 
favored  nation  clauses  in  its  gas  purchase  contracts,  the 
practical  operation  of  United’s  policy,  particularly  with 
respect  to  its  100%  affiliate  Union,  permitted  greater  and 
more  rapid  increases  in  gas  purchase  prices  than  if  precise 
terms  of  such  favored  nation  or  other  clauses  were  spelled 
out.  The  speed  and  the  extent  of  the  increase  in  gas  pur¬ 
chase  contract  prices  appeared  to  depend  only  on  the  sub¬ 
jective  feeling  of  United’s  management  as  to  what  it  con¬ 
sidered  “fair  and  reasonable”,  “good  judgment”,  or  “good 
business”  (R.  1282, 1309,  1325). 

In  sum,  United’s  100%  affiliated  gas  purchase  contract 
price  policy  represents  the  operation  of  most  favored  nation 
clauses  in  the  most  flagrant  form.  These  policies  may  there¬ 
fore  be  said  to  represent  “self-regulation”  of  the  worst 
type. 

Contemplate  briefly  the  significance  of  this  so-called 
“policy”  of  United  in  paying  Union  for  gas.  From  the 
beginning  of  regulation  under  the  Act,  by  this  device  of  a 
separate  production  affiliate,  United  and  United’s  parent 
United  Gas  Corporation  have  been  able  effectively  to  avoid 
any  regulation  of  the  price  of  their  own  produced  gas. 
By  the  simple  device  of  a  100%  affiliated  production  com¬ 
pany,  United  has  assumed  the  regulatory  functions  of  the 
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Federal  Power  Commission  and  fixed  its  own  prices.  When 
Mississippi  questioned  the  acceptance  of  these  self-regu¬ 
lated  prices  by  the  Staff,  United’s  counsel  was  bold  enough 
to  announce  that  the  prices  paid  Union  by  United  were 
none  of  Mississippi’s  business  (R.  630). 


Taking  the  Staff’s  data  in  this  case,  but  excluding  the 
arbitrarily  increased  prices  of  gas  paid  by  United  to  Union, 
Mississippi  was  able  to  show  United’s  separate  modified 
cost  of  service  applicable  to  each  of  these  two  separate 
sales  of  “old”  (PL-3)  and  “new”  (PL-2)  gas  (R.  6574, 
6577). 

Indicated 

Volumes  Cost  Cost  per  Mcf 

“Old”  PL-3  Gas _  73,950,800  $  7,671,299  10.4* 

“New”  PL-2  Gas.......  39,751,128  5,979,179  15.0* 

Total _  113,701,928  $13,650,478  12.0* 

Compared  to  the  increase  of  $1,349,183  indicated  by  the 
Staff’s  rates  (R.  1578),  rates  based  on  such  a  cost  of  ser¬ 
vice  would  indicate  an  increase  of  only  $444,683,  eliminat¬ 
ing  about  %  of  the  indicated  increase. 

(4)  Summary. 

Under  its  present  posture,  this  case  must  be  opened 
for  additional  investigation  of  these  100%  affiliated  United- 
Union  gas  purchase  costs,  and  the  case  must  be  remanded 
to  the  Commission  with  a  direction  to  fix  just  and  reason¬ 
able  rates  for  both  PL-3  and  PL-2  gas  reflecting  a  rate 
differential  based  upon  the  differing  cost  of  rendering  these 
two  types  of  service  to  Mississippi.1 

1  Subsequent  to  the  close  of  hearings  in  this  case,  the  Commis¬ 
sion,  by  Orders  issued  March  9,  and  April  26,  1956  entered  into  an 
investigation  in  the  rates  and  charges  charged  by  Union  to  United 
(Docket  No.  G-10060,  21  F.  R.  1669-1671,  2898-2899).  Certain 
jurisdictional  data  has  been  required  to  be  filed  and  an  investiga¬ 
tion  into  Union’s  cost  is  being  carried  out  by  the  Commission’s 
Staff,  i  Hearings  are  set  for  September  17,  1956  (For  copy  of 
Commission’s  Order  of  March  9,  1956,  see  Appendix  “D” 
attached).  This  investigation  can,  however,  have  no  effect  on  the 
rates  sought  to  be  charged  by  United  in  this  proceeding. 
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B.  “Objective  Criteria”  Used  By  The  Examiner. 

(1)  Price  Data  Used  by  Staff. 

In  the  Examiner’s  Decision,  as  affirmed  by  the  Commis¬ 
sion,  the  Examiner  outlined  the  method  used  by  the  Staff 
to  arrive  at  United’s  total  gas  purchase  costs: 

“  A  properly  qualified  staff  witness  examined  all 
contracts  entered  into  between  United  and  Union, 
and  between  United  and  other  producers  and  found 
out  what  prices  United  was  paying  for  natural  gas 
under  such  contracts  as  of  December  31,  1953.  The 
witness  applied  such  prices  to  normalize  gas  require¬ 
ments  for  the  test  period  and  determined  in  his 
capacity  as  an  accountant  that  United’s  cost  of  gas 
purchased  was  $89,218,255.00.  This  figure  of  course 
included  gas  supplied  to  United  by  Union.”  (Empha¬ 
sis  supplied)  (R.  7822). 

While  the  Staff  witness  examined  the  contracts  in  ques¬ 
tion,  he  not  only  made  no  statement  that  he  “  considered 
such  contract  costs  to  be  proper,  fair,  and  reasonable,”  but 
he,  in  fact,  only  mechanically  applied  these  affiliated  con¬ 
tract  prices  to  the  budgeted  volumes  of  gas  as  determined 
by  United’s  gas  purchase  department  (R.  527). 

The  Examiner  then  made  the  following  analysis: 

“It  will  be  noted  that  the  Staff  witness  who 
testified  with  regard  to  this  matter  prepared  cer¬ 
tain  exhibits  (82-88  inclusive)  which  were  received 
in  evidence.  Examination  of  the  exhibits  [by  the 
Examiner]  shows  that  on  a  comparative  basis 
United’s  gas  purchase  costs,  insofar  as  gas  obtained 
from  Union  is  concerned,  were  not  in  excess  of  the 
prices  paid  in  the  same  district  to  non-affiliated 
producers  and  on  an  overall  basis  were  less  than 
those  paid  by  United  to  non-affiliated  producers. 
In  fact,  the  exhibits  prepared  by  the  Staff  and  intro¬ 
duced  in  evidence  show  that  the  weighted  average 
price  paid  by  United  to  its  non-affiliated  producers 
is  substantially  more  than  the  average  weighted  price 
paid  by  United  to  Union,  and  this  fact  was  not  con¬ 
tradicted  by  any  other  evidence  in  the  record.”  (R. 
7823-7824). 
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Based  in  large  part  on  this  analysis  the  Examiner 
concluded : 

“While  it  is  true  that  United’s  contracts  with 
Union  were  not  reached  as  a  result  of  arm’s  length 
i  bargaining,  the  evidence  presented  shows  that  the 
prices  contained  in  such  contracts,  when  based  upon 
objective  standards  unrelated  to  the  relationship 
between  United  and  Union,  were  not  above  prices 
reached  between  United  and  non-affiliated  producers 
i  as  a  result  of  arm’s  length  bargaining.”  (R.  7824). 

The  data  used  by  the  Staff  does  not  justify  the  prices 
paid  to  Union,  because : 

(1)  The  comparative  prices  of  nonaffiliated  pur¬ 
chases  in  Exhibit  Nos.  82-88  are  based  wholly  on  pur¬ 
chases  by  United  in  various  fields — and  in  no  instance 
include  comparative  field  price  data  of  any  other  pur¬ 
chases.  (R.  1768-1782). 

No  finding  that  any  gas  costs  in  these  areas  are  “fair, 
just,  and  reasonable”  can  be  made  in  the  complete  absence 
of  such  data. 

(2)  Any  comparative  prices  of  gas  purchased 
solely  by  United  from  outside  producers  do  not 
furnish  an  “objective  standard”  for  evaluating 
United’s  100%  affiliated  purchases  from  Union. 

A  standard  or  criteria  can  be  “objective”  only  if 
United  has  had  no  part  in  its  creation;  otherwise  the 
standard  is  subjective. 

In  basing  the  reasonableness  of  the  United-Union  100% 
affiliated  gas  purchases  on  United’s  outside  prices,  the 
Examiner  and  Commission  committed  a  serious  error  in 
overlooking  United’s  own  self-interest  in  the  transaction. 
As  we  have  seen  {supra,  p.  32)  in  a  number  of  instances, 
Union  Producing  is  the  dominant  field  producer :  Rodessa, 
Monroe,  Lisbon,  Sligo,  Lake  Bistineau,  Agua  Dulce  and 
North  Government  Wells.  In  any  one  of  these  fields,  any 
such  standard  as  that  relied  on  by  the  Examiner  is  sub¬ 
ject  to  wholesale  manipulation. 
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For  example,  in  the  Monroe  Field,  United  purchased 
about  88%  or  22,S16  MMcf  from  Union  in  1953,  and  only 
12%  or  3,099  MMcf  from  outsiders  (R.  1781).  Accord¬ 
ingly,  a  Iff  per  Mcf  increase  in  price  would  cost  United 
about  $31,000  a  year.  It  would,  however,  under  the  Exam¬ 
iner’s  theory,  justify  an  increase  of  about  $228,000  to  be 
charged  by  Union  to  United,  and  recovered  from  United’s 
customers,  including  Mississippi.  Examples  of  the  effect 
of  a  similar  Iff  per  Mcf  increase  might  also  be  cited  in 
other  fields: 


Iff  per  Mcf  Increase: 

Field 


Increased  Amount  Payable  To: 
Outsiders  Union 


Rodessa  (R.  1782)  ..... 

Sligo  (R.  1782)  . 

Agua  Dulce  (R.  1776) 


$  1,162  $  64,111 

92,467  318,409 

1,199  444,777 


(3)  In  a  number  of  important  instances,  com¬ 
parative  field  price  data  on  which  the  Examiner  seeks 
to  rely  is  wholly  lacking. 


In  a  few  fields  Union  is  completely  dominant,  and  there 
are  no  comparative  price  indicia  of  any  kind  in  the  record 
upon  which  to  make  a  finding  of  reasonableness ;  i.e.,  Floyd 
Field  in  United’s  Monroe  District  (R.  1781)  and  North 
Government  Wells  Field  in  United’s  San  Antonio  District 
(R.  1777). 

In  sum,  if  the  prices  paid  by  a  pipeline  company  to 
nonaffiliated  producers  are  to  be  accepted  as  sufficient  in 
themselves  to  form  the  basis  for  future  decisions  in  deter¬ 
mining  the  “fair  field”,  “market”,  or  “commodity  value” 
of  pipeline  produced  gas  for  rate  making  purposes,  the 
consuming  public — represented  here  by  Mississippi — is 
being  deprived  of  even  the  minimum  protection  to  which 
it  is  entitled  under  any  criteria  of  rate  making.  An  affirm¬ 
ance  of  the  Commission’s  Order  and  Examiner’s  decision 
will  put  a  stamp  of  approval  upon  a  method  affording  a 
pipeline  company  self  regulation  of  the  price  of  gas  pro¬ 
duced  by  it  or  an  affiliate.  The  correction  of  this  patent 
error  is  of  crucial  importance  if  an  effective  system  of 
regulation  is  to  be  maintained. 
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(2)  Price  Data  Submitted  By  United. 

In  bis  Decision  the  Examiner  makes  the  statement  that : 

“Evidence  introduced  by  United37  shows  that  the 
I  average  weighted  prices  paid  by  United  to  Union 
i  between  1948  and  1953  were  lower  than  the  average 
prices  paid  to  non  affiliated  producers,  i.  e.,  pro¬ 
ducers  whose  prices  Mississippi  does  not  challenge 
as  being  unfair,  unjust  or  unreasonable.  ’  ’  (R.  7824) . 

37  See  Ex.  161  (R.  6572-6573). 

The  evidence  referred  to  consisted  of  an  arithmetical 
computation  presented  through  United’s  witness,  Mr.  Bar¬ 
nett  (R.  6572-6573)  *. 

These  computations  represented  merely  the  total  cost 
of  gas  purchased  by  certain  individual  gas  pipe  line  com¬ 
panies  divided  by  the  individual  companies’  total  gas 
purchases. 

i  First:  The  data  submitted  does  not  show  that  such 
other  major  pipe  line  companies  purchase  gas  in  all  of 
the  same  fields  in  which  United  purchases. 

In  a  number  of  instances  it  is  clear  that  some  of  the 
major  pipeline  companies  purchase  gas  in  only  one  or  two 
of  the  267  fields  in  which  United  purchases  gas.  While 
United’s  gas  purchase  area  runs  from  the  furthest  South¬ 
west  producing  area  in  the  vicinity  of  Laredo,  Texas,  to 
the  northern  part  of  Mississippi  and  from  the  central 
portion  of  Texas  to  the  southern  portion  of  Louisiana,  the 
gas  purchase  area  for  other  companies,  such  as  Mississippi 
River  Fuel  Corporation,  Texas  Illinois  Natural  Gas  Com¬ 
pany,  Texas  Gas  Transmission  Corporation,  and  others, 
which  are  used  as  a  basis  for  comparison,  are  much  more 
restricted  (R.  1331-1332). 

1Mr.  Barnett,  Engineer  in  United’s  Gas  Supply  Department, 
testified  in  the  proceedings  pursuant  to  the  Commission’s  subpoena 
and  is  here  referred  to  as  “United’s  witness”.  Certain  exhibits 
introduced  in  the  proceedings  constituting  part  of  the  Commission 
Staff’s  working  papers  are  also  termed  “Staff  Exhibits”  although 
introduced  into  the  record  at  Mississippi’s  request. 
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Second:  The  data  submitted  does  not  show  that  the 
terms  and  conditions  of  the  purchases  by  United  bear 
any  similarity  to  the  terms  and  conditions  of  the  pur¬ 
chase  by  such  major  pipe  line  companies. 

While  the  major  portion  of  United’s  purchases  may  be 
made  in  less  expensive  fields  which  were  originally  devel¬ 
oped  at  an  early  time  (Monroe,  Lisbon,  Floyd,  Rodessa, 
Lake  Bistineau,  Sibley,  and  Sligo  Fields  in  Northern  Loui¬ 
siana),  there  is  no  such  indication  that  a  comparable  por¬ 
tion  of  the  total  supply  of  the  other,  particularly  the  more 
recently  organized  pipe  line  companies,  is  made  in  com¬ 
parable  quantities  in  the  same  fields  and  areas.  The  figure 
shown  is  simply  the  total  quantity  of  gas  purchased  by  such 
pipe  line  companies  divided  into  the  dollars  paid,  without 
any  determination  of  the  similarity  or  dissimilarity  of  the 
conditions  under  which  the  purchases  are  made. 

Before  any  such  evidence  may  be  considered  for  its 
materiality,  a  determination  is  necessary  that  substantially 
all  of  the  factors  influencing  such  comparative  prices  are 
substantially  similar. 

The  majority  rule  has  been  stated  recently  in  Petition 
of  New  England  Telephone  &  Telegraph  Co.,  115  Vt.  494, 
66  A.  2d  135, 144  (1949) : 

“The  general  rule  on  this  question  seems  to  be 
that  it  is  not  error  to  exclude  evidence  of  rates  in 
other  localities  for  comparison  with  those  in  ques¬ 
tion  unless  it  appears  that  all,  or  substantially  all,  of 
the  physical  and  economic  factors  affecting  the  rea¬ 
sonableness  of  rates  are  similar  in  both  communities. 
Board  of  Public  Utilities  Comm.  v.  Elizabethtown 
Water  Co.,  3  Cir.  43  F.  2d  478;  City  of  Minneapolis 
v.  Rand,  8  Cir.,  285  F.  818.  In  any  event,  it  is  clear 
that  evidence  of  this  kind  is  of  comparatively  little 
significance  or  value  unless  similarity  of  such  factors 
appears.  Smyth  v.  Ames,  169  U.  S.  466,  18  S.  Ct., 
418,  42  L.  Ed.  819;  State  v.  Southwestern  Bell  Tel. 
Co.,  115  Kan.  236,  223  P.  771.” 

The  requirement  that  the  prices  to  be  used  as  a  comparison 
must  be  supported  by  evidence  of  similarity  of  terms  and 
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conditions  has  frequently  been  stated,  e.  g.,  Northern  Pacific 
Rwy.  Co.  v.  North  Dakota,  236  U.  S.  585,  35  S.  Ct.  429,  59 
L.  Ed.  735  (1915) ;  New  Jersey  Suburban  Water  Co.  v. 
Board  of  Public  U tility  Com’rs.,  123  N.  J.  L.  303, 8  A.  2d  350 
(1939) ;  Atchison,  T.  &  S.  F.  Rwy.  Co.  v.  State,  130  Okla. 
263,  267  P.  253  (1928). 

In  view  of  the  total  lack  of  any  evidence  in  this  record 
as  to  the  similarity  of  terms  and  conditions  between  gas 
purchases  by  United  from  Union  Producing  Company  and 
(i)  United’s  purchases  from  other  nonaffiliated  producers 
or  (ii)  purchases  by  other  major  pipeline  companies,  any 
such  weighted  average  price  data  has  no  probative  value 
because  of  the  lack  of  comparability  with  the  purchases 
from  Union. 

C.  Lack  of  Any  Cost  Data. 

In  view  of  this  Court’s  decision  in  City  of  Detroit  v. 
Federal  Power  Commission,  230  F.  2d  810  (D.  C.  Cir.  Decem¬ 
ber  15, 1955)  (generally  referred  to  as  the  Panhandle  case), 
and  the  Commission’s  recent  Orders  in  the  Union,  Sun  and 
Forest  Oil  cases,  findings  cannot  be  made  to  sustain  the 
allowance  for  the  cost  of  United’s  affiliated  purchases  of 
gas  without  submitting  data  showing  the  cost  incurred  by 
Union  in  producing  such  gas  ( Re  Union  Oil  Company, 
et  al.,  Docket  Nos.  G-4331,  et  al.;  Re  Sun  Oil  Company,  et 
al..  Docket  No.  G-8288,  et  al.;  Re  Forest  Oil  Corporation, 
Docket  No.  G-5510,  Orders  issued  October  24,  1955). 

In  each  of  the  Union,  Sun  and  Forest  Oil  cases,  the 
Commission  pointed  out  that  extensive  data  had  been 
received  in  the  proceedings,  setting  forth  in  the  Union  Oil 
case  that  a  compilation  of  contracts  of  independent  pro¬ 
ducers  located  in  the  single  pricing  area  involved  had  been 
submitted. 

In  spite  of  this  extensive  compilation  the  Commission 
stated  that  “the  evidence . . .  submitted . . .  does  not  convince 
us”  that  the  proposed  rate  was  just  and  reasonable.  In 
supporting  its  statement  that  the  evidence  submitted  was 
not  convincing,  the  Commission  stated  that: 
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“In  dealing  with  the  rates  of  interstate  pipeline 
companies,  we  have  pointed  to  the  burden  placed  by 
Section  4  (e)  of  the  Act  upon  those  natural  gas 
companies  seeking  approval  for  rate  increases  and 
in  appropriate  cases  have  pointed  to  the  failure  of 
some  companies  to  present  evidence  which  would 
justify  the  increases,  for  which  reason  we  have  denied 
applications  for  approval,  and  in  these  actions  we 
have  judicial  approval.  (Mississippi  River  Fuel 
Corp.  v.  F.  P .  C.,  121  F.  2d  159,  165  (C.  A.  8,  1941)) 
The  independent  producers  which  are  applicants 
herein  are  under  the  same  burden  as  interstate  pipe¬ 
line  companies  to  justify  any  proposed  rate  increases, 
even  if  their  operations  may  differ.’ *  (Re  Union  Oil 
Company ,  et  al.,  Docket  No.  G-4331 


It  is  sufficient  to  say  that  the  quotation  in  Mississippi 
River  Fuel  Corp.  vs.  Federal  Power  Commission,  121  F. 
2d  159,  165  (8th  Cir.,  1941)  states  plainly: 

“Petitioner  [Mississippi]  produced  no  evidence 
to  show  the  value  of  its  property  used  and  useful 
in  its  operations  for  serving  its  customers  under  the 
proposed  rates  and  charges.  It  made  no  proof  of 
operating  costs  in  rendering  that  service,  nor  what 
would  constitute  a  reasonable  rate  of  return  on  the 
property  so  used.  In  the  absence  of  such  proof,  it 
can  not  be  said  that  the  petitioner  sustained  the 
burden  of  proof  imposed  upon  it.  The  orders 
appealed  from  are  therefore  affirmed.” 

This  Court  in  its  recent  decision  in  the  Panhandle  case 
said: 


“The  mere  fact  that  the  field  price  method  is  used 
does  not  vindicate  the  rates.  Its  use  can  be  justified 
only  in  terms  of  a  demonstrated  public  interest.  In 
this  case  an  allowance  for  the  desired  purposes, 
assuming  they  are  valid,  could  be  included  without 
resort  to  the  field  price  system.  When  the  latter 
method  is  used  the  evidence  and  findings  must  show 
that  the  increase  in  rates  thus  caused  is  no  more  than 
is  reasonably  necessary  for  the  purposes  advanced 
for  any  increase”  (230  F.  2d  at  p.  818), 
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Continuing,  the  Court  stated:  “Since  there  is  nothing 
in  these  proceedings  from  which  such  a  conclusion  could 
be  drawn,  they  are  fatally  defective.’ ’  Such  is,  a  fortiori, 
the  situation  here,  since  in  the  Panhandle  case  cost  data 
were  available,  even  though  their  relationship  to  the 
increase  sought  was  not  demonstrated.  In  this  case  the 
record  is  wholly  devoid  of  any  cost  data  relating  to 
United  purchases  from  Union. 

The  necessity  of  having  cost  data  available  was  thus 
stated : 


“Furthermore,  it  is  seen  that  when  we  refer  to 
an  ‘increase’  we  mean  an  increase  in  the  rates  above 
those  which  would  result  from  use  of  the  con¬ 
ventional  rate-base  method.  For,  though  we  hold 
that  method  not  to  be  the  only  one  available  under 
the  statute,  it  is  essential  in  such  a  case  as  this  that 
it  be  used  as  a  basis  of  comparison.  It  has  been  re¬ 
peatedly  used  by  the  Commission,  and  repeatedly 
approved  by  the  courts,  as  a  means  of  arriving  at 
lawful — ‘just  and  reasonable’ — rates  under  the  Act. 

,  Unless  it  is  continued  to  be  used  at  least  as  a  point  of 
departure,  the  whole  experience  under  the  Act  is  dis¬ 
carded  and  no  anchor,  as  it  were,  is  available  by 
which  to  hold  the  terms  ‘just  and  reasonable’  to 
some  recognizable  meaning”  (230  F.  2d  at  pp. 
818-819). 

If  this  admonition  is  to  have  any  effective  meaning, 
these  proceedings  must  be  remanded  to  the  Commission 
to  develop  cost  data  on  Union  Producing ’s  operations 
covering  its  sales  to  United. 

D.  Summary. 

On  the  basis  set  forth  in  the  record  in  this  proceeding  no 
evidence  has  been  submitted  upon  which  United  may  justify 
the  gas  prices  paid  to  its  100%  affiliate,  Union,  (1)  based  on 
any  evidence  as  to  the  “fair  field  price”  or  “commodity 
value”  of  gas  paid  pursuant  to  the  criteria  for  such  deter¬ 
minations  laid  down  by  the  Commission  in  its  Panhandle 
decision,  or  (2)  based  upon  any  evidence  of  the  cost  of  such 
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affiliated  purchases  to  be  used  as  “a  point  of  departure” 
from  which  the  minimum  incentive  allowance  to  Union  can 
be  determined.  In  these  vital  respects,  the  record  is  fatally 
defective  in  this  case. 

If  this  Court  is  to  pay  more  than  lip  service  to  carrying 
out  the  avowed  purpose  of  the  Natural  Gas  Act  “to  protect 
consumers  against  exploitation  at  the  hands  of  natural  sras 
companies”  the  Commission’s  Order  in  this  case  must  be 
reversed  and  the  case  remanded  to  the  Commission  for 
further  proceedings  in  this  essential  regard  {Federal  Poorer 
Commission  vs.  Hope  Natural  Gas  Company.  320  U.  S.  591, 
610, 612  (1944) ;  Phillips  Petroleum  Compamu  vs.  ITisromstm, 
347  U.S.  672,  685  (1954)). 

V.  Ordered  Increase  In  Rates. 

The  Commission  erred  in  requiring  United  to  file  a  rate 
schedule  containing  rates  higher  than  the  rate  that  on  file 
with  the  Commission. 

The  Commission  erred  in  providing  in  its  Order  that 
United  should  within  twenty  days  make  an  appropriate 
filing  covering  its  rates  and  charges  to  Mississippi  “conso¬ 
nant  with  the  provisions  of  the  Order  accompanying  the 
Decision  of  the  Presiding  Examiner  and  appearing  at  p. 
120  thereof.”  The  Examiner  in  his  Decision  concludes 
that  United’s  PL-3  rate  to  Mississippi  then  being  collected 
under  bond  should  be  increased  from  a  65^  demand 
and  9£  commodity  charge,  as  filed  by  United,  to  a  75< 
demand  and  10^  commodity  charge.  Consequently  this 
Order  positively  requires  United  to  file  an  increase  in  its 
rates  and  charges  over  presently  filed  rate  schedules.  This 
is  directly  contrary  to  the  mandatory  behest  of  Section  5(a) 
of  the  Natural  Gas  Act  (15  U.  S.  C.,  §717d(a))  which  states 
positively: 

“That  the  Commission  shall  have  no  power  to 
order  any  increase  in  any  rate  contained  in  the  cur¬ 
rently  effective  schedule  of  such  natural  gas  com- 
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pany  on  file  with  the  Commission,  unless  such  increase 
is  in  accordance  with  a  new  schedule  filed  by  such 
natural  gas  company.  .  .  .” 

The  legislative  history  of  the  Act  clearly  states  the 
intent  of  the  Congress.  The  limiting  proviso  was  inserted 
in  the  Act  in  the  Senate,  June  7,  1938,  on  the  motion  of 
Senator  Bulkley  of  Ohio  without  debate  (83  Cong.  Rec. 
8347).  It  was  concurred  with  in  the  House,  June  13,  1938, 
Congressman  Lea  of  California  (the  House  sponsor)  mak¬ 
ing  the  following  statement  (83  Cong.  Rec.  9101) : 

“Mr.  Fadis.  That  amendment  provides  that  a 
gas  company  may  apply  for  an  increase  in  rates  by 
filing  a  schedule. 

“Mr.  Lea.  It  provides  that  the  rates  shall  not  be 
I  made  higher  than  the  schedule  asked  for  by  the  com- 
i  pany.  The  purpose  of  the  Senate  amendment  was  to 
prevent  any  company’s  rates  being  raised  over  their 
objection,  with  the  idea  of  stifling  competition  with 
a  competitor.  This  means  that  the  rates  of  the  gas 
company  will  not  be  raised  higher  than  their 
schedules.” 

First:  No  court  has  indicated  that  the  Commission 
possesses  the  power  which  the  Commission  seeks  to  exercise 
in  this  instance. 

Second:  The  Commission’s  previous  decisions  do  not 
support  its  purported  exercise  of  such  power  here. 

In  Detroit  vs.  Panhandle  Eastern  Pipe  Line  Company, 
73  PUR  NS  371  (1947),  a  case  involving  allocations  of 
natural  gas  to  the  Detroit  market,  the  Commission  deter¬ 
mined  that  it  did  not  have  the  authority  to  impose  an  over¬ 
run  penalty  charge  as  suggested  by  the  Staff : 

“.  .  .  this  method  of  enforcement  would  appear 
in  this  case  to  involve  an  increase  in  rate.  Under 
§5 (a)  of  the  Natural  Gas  Act  the  Commission  is 
prevented  from  ordering  any  such  increase  in  the 
absence  of  the  filing  of  a  new  schedule  providing  for 
the  increase.” 
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In  Re  Atlantic  Seaboard  Corporation,  94  PUR  NS  235 
(1952),  the  Commission  was  faced  with  the  question  of 
ordering  rates  which,  when  coupled  with  a  uniform  Btu 
adjustment  clause,  would  provide  for  an  increase  in  rates. 
The  Commission  considered  that  this,  as  such,  was  beyond 
its  power,  saying  (94  PUR  NS  at  pp.  255-256) : 

“The  proviso  of  §5 (a)  of  the  act  is  clear  and 
unambiguous.  Thus,  without  more,  there  would  be 
no  occasion  to  resort  to  the  legislative  history  to 
ascertain  the  congressional  intent  with  respect  to 
this  proviso.  Even  so,  because  of  the  importance  of 
this  proviso  in  this  case,  and  the  seriousness  of  the 
arguments  made  with  respect  to  the  interpretation 
to  be  given  it,  we  have  closely  examined  the  legisla¬ 
tive  history  of  the  Natural  Gas  Act.  Upon  such 
examination,  we  find  nothing  to  indicate  that  it  was 
the  intent  of  the  Congress  to  give  to  the  language 
of  the  proviso  any  meaning  other  than  that  generally 
given  to  these  words.  Accordingly,  we  conclude  that 
the  Commission  has  no  power  to  order  an  increase 
in  the  costs  of  gas  to  certain  of  applicants’  custo¬ 
mers,  which  would  result  by  the  application  of  the 
rates  and  charges  herein  found  to  be  just  and  rea¬ 
sonable  as  to  other  customers,  when  coupled  with  a 
heat  content  adjustment  provision.” 

In  Re  Colorado  Interstate  Gas  Company,  95  PUR  NS 
97  (1952),  the  Commission  reiterated  its  previous  stand 
making  it  expressly  clear  that  it  had  no  power  to  order 
any  dollar  and  cents  increase.  After  ordering  decreases 
to  be  made  effective  with  respect  to  most  of  Colorado 
Interstate’s  rates,  the  Commission  went  on  to  say  (95  PUR 
NS  at  p.  126) : 

“The  allocation  of  the  cost  of  service  indicates 
that  the  existing  rate  for  sales  to  Natural  Gas  Pipe¬ 
line  Company  does  not  cover  the  cost  of  service  for 
that  sale.  .  .  .  Estimated  revenues  under  the  existing 
rate  do  not  meet  the  cost  of  service  for  this  sale  by 
$380,661.  We  have  already  held  that,  under  §5  (a) 
of  the  Natural  Gas  Act,  15  USCA  §717d(a),  we  are 
not  permitted  to  order  an  increase  in  the  rates  to  one 
customer  in  a  rate  proceeding,  even  though  the  effect 
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of  our  order  is  to  produce  lesser  total  over-all  rev¬ 
enues.  Re  Atlantic  Seaboard  Corp.  (1952)  Opinion 
No.  225,  94  PUR  NS  236,  356. 

“.  . .  In  so  far  as  the  sales  to  Natural  Gas  Pipe¬ 
line  Company  and  Clayton  Gas  Company  are  con¬ 
cerned  Colorado  will  have  to  take  the  initiative  under 
§4  of  the  act,  15  USCA  §717c,  in  proposing  rates 
which  are  not  unjust,  unreasonable,  unduly  discrimi¬ 
natory,  or  preferential.”  [Emphasis  supplied.] 

In  that  case  the  Commission  went  on  to  say  that  “for  the 
same  reason”  the  rate  applicable  to  the  Clayton  Gas  Com¬ 
pany  could  not  be  increased  from  the  previous  rate  of  14^^ 
per  Mcf  to  the  G-l  rate  being  otherwise  made  generally 
applicable  (95  PUR  NS  at  p.  126). 

In  the  latest  case,  Re  Northern  Natural  Gas  Company , 
9  PUR  3d  8  (1955),  the  Commission  carefully  skirted  the 
question,  recognizing  that  its  authority  in  this  area  was 
strictly  limited  (9  PUR  3d  at  p.  30) : 

“Undue  discrimination  or  preference,  as  found  to 
exist  by  reason  of  the  present  rate  practice  of  North¬ 
ern,  may  be  eliminated  in  several  ways,  of  which  an 
increase  in  rates  for  certain  service  is  only  one.  Sec¬ 
tion  5(a)  specifically  provides  also  that  ‘the  Commis¬ 
sion  may  order  a  decrease  where  existing  rates  are 
unjust,  unduly  discriminatory,  preferential,  other¬ 
wise  unlawful,  or  are  not  the  lowest  reasonable  rates/ 
It  would  also  be  quite  proper  for  the  Commission, 
upon  the  finding  of  undue  discrimination  or  prefer¬ 
ence  under  the  facts  of  this  case,  to  determine  appro¬ 
priate  zones  of  service  and  require  Northern  to  file 
appropriate  rates  which  would  not  be  unduly  dis¬ 
criminatory  or  preferential.  And  the  Commission 
may,  as  we  do  here,  in  the  circumstances  of  a  par¬ 
ticular  case  merely  determine  and  fix  the  differential 
in  rates  that  is  reasonable  and  necessary  to  eliminate 
existing  unlawful  discrimination  and  preference, 
leaving  to  the  company  the  decision  as  to  how 
such  differential  shall  be  incorporated  into  its  rate 
schedules.” 

Accordingly,  in  that  instance  the  Commission’s  Order 
carefully  provides  for  (a)  zones,  (b)  zone  differentials,  and 


47 


(c)  rates  *  *  not  to  exceed  ’  ’  a  certain  specified  amount.  Thus, 
any  filing  made  by  Northern  Natural  was  not  required  by 
Commission  Order  to  be — even  at  the  highest  zone  rate — in 
excess  of  a  rate  schedule  tariff  leaf  previously  on  file. 
Northern’s  higher  rate  actually  filed  was  therefore  filed 
voluntarily  by  Northern  and  not  by  direct  Commission 
Order — as  that  proposed  by  the  Examiner  here.1 

In  addition  to  this  the  Commission  has  several  times 
sought  to  have  this  proviso  eliminated  from  the  Act,  citing 
in  each  case  its  lack  of  power  in  this  respect  (Annual 
Report,  1955,  p.  181) : 

“7.  Natural  Gas  Act — Amendments  to  section 
5(a). — That  section  5(a)  of  the  Natural  Gas  Act  be 
amended  to  provide  express  authorization  for  the 
Commission  (1)  to  increase  rates  where  necessary  to 
correct  undue  discrimination;  and  (2)  to  allocate 
gas  among  customers  of  a  natural-gas  company  in 
periods  of  shortage.” 

See  also: 

Annual  Report,  1954,  p.  170. 

Annual  Report,  1953,  p.  154. 

Annual  Report,  1952,  p.  152. 

Annual  Report,  1951,  p.  145. 

In  its  recent  report,  June  1,  1955  on  the  Magnuson  Bill 
(S.  1880)  in  the  present  session  of  Congress,  which  pro¬ 
posed  to  give  such  power  to  the  Commission,  the  Commis¬ 
sion  said  (Hearings  before  Senate  Committee  on  Interstate 
and  Foreign  Commerce,  on  S.  712,  et  al .,  Mav-June,  1955,  p. 
1177) : 

“4.  The  Commission  is  in  agreement  with  the 
proposal  that  it  be  given  authority  to  increase  rates 

1  The  Examiner’s  proposed  Order  in  this  case  states  (R.  7885)  : 

“United  shall,  within  twenty  (20)  days  of  the  issuance 
of  this  order,  make  an  appropriate  filing  which  will  eliminate 
the  two-rate  schedules  now  applicable  to  Mississippi  and 
which  will  apply  to  such  company  a  single  raie  schedule 
which  will  be  just,  reasonable,  and  not  unduly  discrimin¬ 
atory  or  preferential.”  [Emphasis  supplied.] 
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where  necessary  to  correct  undue  discrimination. 
The  authority  is  deemed  necessary  to  implement  the 
Commission’s  present  ratemaking  authority.  There 
are  occasions  where  a  natural-gas  company  favors 
one  purchasing  community  or  company  as  against 
another  that  it  would  be  more  appropriate  in  order 
to  avoid  discrimination  to  order  an  increase  in  one 
rate  rather  than  a  decrease  in  several  and  at  the  same 
time  permit  the  natural-gas  company  a  reasonable 
rate  of  return.  The  Commission's  recommendation 
that  it  he  given  authority  to  raise  rates  to  remove 
discrimination  is  necessary  if  the  Commission  is  to 
effectively  regulate  a  rate  structure  based  on  zones 
and  otherwise  remove  inequities .”  [Emphasis  sup¬ 
plied.] 

There  is,  accordingly,  no  basis  in  either  (1)  the  legisla¬ 
tive  history,  (2)  the  Court  or  Commission  decisions,  or  (3) 
the  Commission’s  legislative  recommendations  to  Congress 
to  indicate  that  the  Commission  has  the  authority  which 
has  been  sought  to  have  been  exercised  here.  In  fact,  all 
this  material  indicates  positively  that  the  Commission  does 
not  have  this  power. 


SUMMARY. 

On  the  merits  in  this  proceeding  Mississippi  has  been 
gravely  prejudiced  by  the  Examiner’s  finding  and  the  Com¬ 
mission’s  adoption  of  a  cost  of  service  based  on  arbitrarily 
increased  costs  of  gas  purchased  from  United’s  100%  pro¬ 
ducing  affiliate,  Union.  Thus,  no  proper  basis  exists  for 
determining  a  cost  of  service  upon  which  any  final  rate 
determination,  either  as  to  Mississippi  or  any  other  of 
United’s  pipe  line  customers,  may  be  founded. 

In  addition,  it  is  Mississippi’s  position  that  any  sort  of  a 
cost  allocation  would  show  a  substantial  differential  in  the 
cost  of  Mississippi’s  purchases  of  gas  under  its  1 1  old”  low 
cost  contract  sources  of  supply  from  United’s  Northern 
Area  (PL-3)  and  under  United’s  “new”  higher  cost  con¬ 
tract  source  of  supply  from  the  Gulf  Coast  via  United’s 
newly  constructed  G-1447  facilities  (PL-2).  No  sufficient 
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justification  has  been  shown  on  the  record  here  so  as  to  war¬ 
rant  disregarding  the  terms  of  the  contracts  and  this  dif¬ 
ferential  in  rates  under  which  Mississippi’s  purchases  have 
been  made.  This  is  particularly  true  in  view  of  the  serious 
discrimination  which  exists  if  the  results  of  the  Commission 
Staff’s  proposals  are  taken  as  a  basis  of  rate  making. 

Further,  it  is  Mississippi’s  belief  that  no  sufficient  basis 
has  been  shown  on  the  record  for  (a)  abrogating  Missis¬ 
sippi’s  privilege  to  call  on  United,  until  May  1,  1961,  to 
meet  its  future  gas  supply  requirements,  and  (b)  for  impos¬ 
ing  a  72%  minimum  take-or-pay-for  requirement  on  all  of 
Mississippi’s  purchases  of  gas  from  United. 

Sections  4(e)  and  5(a)  deny  the  Commission  power  “to 
order  any  increase  in  any  rate  contained  in  the  currently 
effective  schedule”  of  a  natural  gas  company  “on  file  with 
the  Commission,  unless  such  increase  is  in  accordance  with 
a  new  schedule  filed  by  such  natural  gas  company.  ’  ’  A  rate 
in  excess  of  65^  demand  charge  and  9^  commodity  charge 
for  United’s  “old”  Northern  Area  (PL-3)  gas  is  therefore 
unlawful. 

If  the  Commission’s  policy  enumerated  in  the  Union , 
Sun  and  Forest  Oil  cases  of  requiring  cost  evidence  to  be 
introduced  to  support  independent  producer  rate  increases 
is  to  prevail,  and  if  attention  is  to  be  paid  to  this  Court’s 
requirement  of  such  cost  evidence  “as  a  point  of 
departure,”  the  proposed  rate  increase  sought  to  be  col¬ 
lected  from  Mississippi  by  United  must  be  set  aside  as 
unjustified  and  unsupported  by  the  evidence. 

CONCLUSION. 

As  indicated  in  the  Application  for  Rehearing,  Vaca¬ 
tion  and  Modification,  the  Commission  in  sustaining  the 
Decision  of  the  Examiner  has  made  findings  of  fact  con¬ 
trary  to  the  evidence  and  failed  to  make  other  findings  of 
fact  sustained  by  the  uncontroverted  evidence  in  the  record. 
The  Commission  has  erred  in  reaching  conclusions  based  on 
such  erroneous  findings  so  as  to  vitiate  the  legality  of  its 


50 


Order  issued  November  8, 1955.  In  making  such  erroneous 
findings  and  failing  to  make  findings  supported  by  the 
uncontroverted  evidence,  and  issuing  its  Order  affirming 
the  Examiner’s  Decision  thereon,  the  Commission  has  com¬ 
mitted  error  which  pervades  its  entire  Order. 

Wherefore,  Mississippi  prays  that  the  Commission’s 
Order  issued  November  8,  1955  be  set  aside  and  that  the 
case  be  remanded  to  the  Commission  for  additional  hear¬ 
ings;  and  for  such  other  and  further  relief  as  appears 
appropriate  and  required  in  the  premises. 

Respectfully  submitted, 

C.  L.  Burt, 

407  North  Eighth  Street, 
St.  Louis  1,  Missouri. 

William  A.  Dougherty, 
Henry  F.  Lippitt,  2nd, 

30  Rockefeller  Plaza, 

New  York  20,  New  York. 

Attorneys  for  Petitioner. 
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APPENDIX  “A” 

Excerpt  frcm  the  Statement  of  Jerome  K.  Kuykendall  in 
the  Hearings  before  the  Committee  on  Interstate  and 
Foreign  Commerce,  House  of  Representatives — Eighty- 
Fourth  Congress,  First  Sess.,  on  H.  R.  4560,  Harris  Bill, 
to  Amend  the  Natural  Gas  Act,  March  22,  1955  (pp. 
59-60). 

“Mr.  Williams.  One  more  question:  This  bill  deals 
separately  with  producer  subsidiaries  of  pipeline  com¬ 
panies? 

Mr.  Kuykendall.  Yes. 

Mr.  Williams.  Does  it  treat  them  in  the  same  manner 
as  an  independent  producer? 

Mr.  Kuykendall.  No.  I  think  it  treats  the  pipeline’s 
affiliated  companies  which  are  in  the  production  business 
just  as  though  the  pipeline  company  and  the  affiliated  pro¬ 
duction  company  were  all  one  company. 

Mr.  Williams.  Even  though  the  producer  may  be  a 
separate  corporate  entity  from  the  pipeline  company? 

Mr.  Kuykendall.  That  is  right.  If  they  are  affiliated, 
then  we  look  through  the  corporate  veil  and  consider  them 
for  all  intents  and  purposes  a  pipeline  company. 

Mr.  Williams.  Is  there  a  valid  reason  for  that? 

Mr.  KuykendalL  Yes,  because  there  is  no  presumption 
of  arm’s  length  bargaining  between  two  affiliated  com¬ 
panies.  It  might  be  possible  that  they  would  collusively 
jack  up  the  price  of  the  gas  which  the  affiliate,  the  produc¬ 
ing  company,  sold  to  the  pipeline  company.  That  is  some¬ 
thing  which  should  he  scrutinized  very  closely. 

Mr.  Williams.  An  affiliate  producer  quite  often  may  be 
just  one  of  the  many  suppliers  to  the  pipeline  company.  If 
it  were  the  only  supplier  to  the  pipeline  company,  perhaps 
yes,  but  if  it  is  one  of  many,  I  fail  to  see  why  it  should  not 
be  considered  as  an  independent  producer. 

What  would  be  the  difference  between  its  status  and  the 
status  of  another  company  supplying  the  same  pipeline 
company? 
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Mr.  Kuykendall.  The  difference  is  that  when  affiliates 
deal  with  each  other,  it  is  largely  a  question  of  taking  money 
out  of  one  pocket  and  putting  it  in  the  other,  and  there  is 
not  the  inducement  for  hard  negotiation  and  arm  ’s-length 
bargaining  that  there  is  between  people  who  really  are  deal¬ 
ing  in  that  manner. * ’  [Emphasis  supplied.] 
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APPENDIX  “C” 


(Opposite 


APPENDIX  “D” 

(21  FR  1669-1671) 


Order  Instituting  Investigation  and  Fixing 
Date  of  Hearing. 

(Issued  March  9,  1956.) 

United  States  of  America, 

FEDERAL  POWER  COMMISSION 

Before  Commissioners :  Jerome  K.  Kuykendall,  Chair¬ 
man;  Claude  L.  Draper,  Seaborn  L.  Digby,  Frederick 
Stueck  and  William  R.  Connole. 


In  the  Matter 

of 

Union  Producing  Company  and 
United  Gas  Pipe  Line  Company 


Docket  No.  G- 10060. 


Upon  consideration  of  the  official  files  of  the  Commis¬ 
sion  and  the  public  records  of  other  Federal  agencies  and 
courts  pertaining  to  Union  Producing  Company  (herein¬ 
after  referred  to  as  Respondent)  and  United  Gas  Pipe  Line 
Company  (hereinafter  referred  to  as  United  Gas),  Dela¬ 
ware  corporations  with  their  principal  places  of  business 
at  1525  Fairfield  Avenue,  Shreveport,  Louisiana,  it  appears 
to  the  Commission  that: 

Respondent  is  a  wholly-owned  subsidiary  of  United  Gas 
Corporation  (hereinafter  referred  to  as  United  Corpora¬ 
tion),  which  is  also  a  Delaware  corporation  having  its 
principal  executive  offices  located  at  1525  Fairfield  Avenue, 
Shreveport,  Louisiana. 

Respondent  is  engaged,  among  other  things,  in  the  pro¬ 
duction,  exploration,  development,  transportation,  and  sale 
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of  natural  gas  principally  in  the  States  of  Louisiana,  Missis¬ 
sippi,  and  Texas. 

United  Corporation  reports  in  a  prospectus  dated  Janu¬ 
ary  11,  1955,  and  filed  with  the  Securities  and  Exchange 
Commission,  that  Respondent  controlled  as  of  October  31, 
1954,  a  total  of  approximately  1,875,519  acres  of  land  by 
virtue  of  leasehold,  fee  or  mineral  fee  title  for  production 
and  development  purposes.1  Of  these  lands,  Ralph  E. 
Davis,  independent  engineer  of  Houston,  Texas,  classified 
181,155  acres  as  proved  for  gas  production  in  a  report  dated 
December  4,  1954,  and  reproduced  in  full  in  the  United 
Corporation’s  prospectus  dated  January  11,  1955. 

United  Corporation  reports  that  as  of  October  31,  1954, 
Respondent  had  582  wholly-owned  and  365  partially-owned 
producing  gas  wells  in  numerous  fields.  Ralph  E.  Davis 
estimated  present  recoverable  gas  reserves  as  of  October 
31,  1954,  under  properties  owned  by  Respondent  of  4.044 
trillion  cubic  feet  at  14.9  p.  s.  i.  a. 

United  Corporation  reports  that  of  the  natural  gas  sold 
by  Respondent  during  the  twelve  months  ended  October  31, 
1954, 206,760,670  Mcf  was  sold  at  or  near  the  wells  to  United 
Gas,  a  natural-gas  company  subject  to  the  jurisdiction  of 
the  Commission,  and  which — like  Respondent — is  a  wholly- 
owned  subsidiary  of  United  Corporation. 

In  a  complaint  filed  November  19,  1954  by  Respondent 
in  the  United  States  District  Court  for  the  District  of 
Columbia,  Civil  Action  No.  4949-54  for  an  order  enjoining 
the  Commission  from  directly  or  indirectly  attempting  to 
enforce  Orders  Nos.  174  and  174-A  and  the  rules  and  regula¬ 
tions  issued  thereunder,  Respondent  alleged  that  except  for 
a  few  cases  of  state-controlled  unitization,  it  sells  the  natural 
gas  which  it  produces  in  the  States  of  Texas,  Louisiana, 
and  Mississippi  at  the  well  head,  or  at  the  downstream  side 
of  a  separator  located  adjacent  to  the  well  head,  or  where 
the  nature  of  the  terrain  makes  such  adjacent  location 
impracticable,  on  nearby  high  ground,  and  that  all  of  its 

1  Approximately  1,520,399  acres  were  located  in  the  State  of 
Louisiana,  Mississippi  and  Texas. 
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sales  of  natural  gas  are  made  in  the  course  of  and  prior  to 
the  completion  of  production,  and  prior  to  the  gathering 
done  by  third  persons;  that  thereby  Respondent  is  not  a 
natural-gas  company  as  defined  and  provided  by  the  Natural 
Gas  Act,  and  is  not  in  any  manner  subject  to  the  jurisdiction 
of  the  Commission. 

On  December  1,  1954,  the  United  States  District  Court 
for  the  District  of  Columbia  issued  an  order  in  Union 
Producing  Company  v.  Federal  Power  Commission ,  Civil 
Action  No.  4949-54,  temporarily  enjoining  the  Commission 
from  taking  any  action  directly  or  indirectly  to  enforce  as 
to  Respondent  and  its  business  and  operations  the  Natural 
Gas  Act  and  Orders  Nos.  174  and  174- A,  or  any  other  orders 
or  regulations  relating  thereto,  and  from  taking  or  initiating 
any  implementing  actions  thereunder.  The  Court  expressly 
stated,  however,  that  the  order  shall  not  restrain  the  Com¬ 
mission  from  making  an  administrative  finding  and  determi¬ 
nation  in  a  hearing  properly  instituted  as  to  whether 
Respondent  is  a  natural-gas  company  within  the  meaning 
of  the  Natural  Gas  Act. 

As  noted  previously,  Respondent  and  United  Gas  are 
wholly-owned  subsidiaries  of  United  Corporation.  The 
principal  executive  officer  of  United  Corporation  is  the 
principal  executive  officer  of  Respondent  and  United  Gas. 
The  United  Corporation  system  has  common  offices  in 
Shreveport,  Louisiana.  To  a  large  extent  Respondent  and 
United  Gas  have  common  officers  and  directors.  United 
Gas  is  the  major  customer  of  Respondent.  The  facilities  of 
Respondent  connect  directly  into  the  facilities  of  United 
Gas.  The  United  Corporation  system  is  an  integrated 
enterprise  engaged  in  the  production  and  purchase,  trans¬ 
portation,  distribution  and  sale  of  natural  gas.  The  opera¬ 
tions  of  Respondent  and  United  Gas  are  co-ordinated. 
United  Gas  has  knowledge  of  the  flow  of  gas  from  its  receipt 
from  Respondent  through  the  integrated  interstate  pipe 
line  system  of  United  Gas,  and  is  a  necessary  party  to  this 
proceeding  to  establish  all  facts  and  circumstances  from 
which  the  Commission  can  determine  whether  Respondent’s 
sales  are  subject  to  the  provisions  of  the  Natural  Gas  Act. 
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By  reason  of  its  operations,  facilities,  and  sales  of 
natural  gas  to  purchasers  which  transport  and  resell  such 
gas  in  interstate  commerce  for  ultimate  public  consumption. 
Respondent  may  be  a  natural-gas  company  subject  to  the 
jurisdiction  of  the  Commission. 

The  Commission  finds: 

(1)  It  is  necessary  and  proper  in  the  public  interest 
and  to  aid  in  the  enforcement  of  the  Natural  Gas  Act 
that  an  investigation  be  instituted  by  the  Commission, 
on  its  own  motion,  to  determine  whether  Respondent  is 
a  natural-gas  company  within  the  meaning  of  the 
Natural  Gas  Act,  that  the  proceeding  herein  be  set  for 
hearing,  and  that  prior  thereto  Respondent  shall  sub¬ 
mit  the  hereinafter  specified  material  to  the  Commis¬ 
sion  for  consideration  in  this  proceeding. 

(2)  It  is  necessary  and  proper  in  the  public  interest 
and  to  aid  in  the  enforcement  of  the  Natural  Gas  Act 
that  United  Gas  Pipe  Line  Company,  Respondent’s 
principal  customer  and  affiliate,  be  made  a  party  to 
this  proceeding  in  order  that  all  facts  and  circum¬ 
stances  relating  to  Respondent’s  operations  are  fully 
determined  and  shall  submit  the  hereinafter  specified 
data  and  information. 

The  Commission,  upon  its  own  motion,  orders: 

(A)  An  investigation  of  Respondent,  Union  Pro¬ 
ducing  Company,  is  hereby  instituted  for  the  purpose 
of  determining  all  facts  concerning  Respondent’s 
operations  to  enable  the  Commission  to  determine 
whether  Respondent  is  a  natural-gas  company  within 
the  meaning  of  the  Natural  Gas  Act. 

(B)  Pursuant  to  the  authority  contained  in  and 
subject  to  the  authority  conferred  upon  the  Federal 
Power  Commission  by  the  Natural  Gas  Act,  particu¬ 
larly  Sections  14,  15,  and  16  thereof,  and  the  Commis¬ 
sion’s  Rules  of  Practice  and  Procedure,  a  public  hear¬ 
ing  be  held  commencing  May  21,  1956,  at  10:00  a.  m. 
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(EDST)  in  a  Hearing  Boom  of  the  Federal  Power 
Commission,  441  G  Street,  N.  W.,  Washington,  D.  C., 
concerning  the  matters  involved  in  and  the  issues  relat¬ 
ing  to  Respondent’s  operations,  as  well  as  the  opera¬ 
tions  of  United  Gas  Pipe  Line  Company  as  they  pertain 
to  and  are  affected  by  the  operations  of  Respondent. 

(C)  Union  Producing  Company  and  United  Gas 
Pipe  Line  Company  jointly  or  severally  shall  submit 
to  the  Secretary  of  the  Commission,  20  days  prior  to 
the  commencement  of  the  hearing  in  this  proceeding 
as  herein  provided,  five  copies  of  the  following,  verified 
by  a  responsible  officer  of  Respondent  or  United  Gas 
Pipe  Line  Company: 

(i)  A  legible  map  showing  full  details  of  the 
facilities  at  the  point  or  points  of  deliveries  of 
natural  gas  by  Respondent  to  United  Gas  Pipe  Line 

i  Company  and  to  other  purchasers  from  Respondent, 
by  field  or  fields. 

(ii)  A  legible  map  showing  the  pipeline  facilities 
by  which  the  gas  is  transported  from  each  well, 

i  owned  or  partially  owned  by  Union  Producing  Com¬ 
pany,  to  the  points  of  delivery  to  United  Gas  and  to 
other  customers,  by  field  or  fields. 

(iii)  A  legible  map  showing  important  pipeline 
facilities  such  as  dehydration  and  gasoline  plants, 
whether  owned  or  not,  compressor  stations,  products 
removal  plants,  measuring  stations,  regulators, 
purification  plants,  and  the  like,  connected  to  the 
pipeline  facilities  specified  in  (i)  and  (ii)  above,  by 
field  or  fields. 

(iv)  A  legible  map  showing,  by  appropriate 
legend  or  symbol,  system  facilities  of  United  Gas 

!  Pipe  Line  Company,  including  pipelines  and  com¬ 
pressor  stations,  gas  pipelines  of  other  companies 
served  wholly  or  in  part  by  United  Gas  Pipe  Line 
Company,  gas  pipelines  of  other  companies  con- 


nected  with  the  pipelines  of  United  Gas  Pipe  Line 
Company,  gas  pipelines  of  other  companies  serving 
United  Gas  Pipe  Line  Company,  gasoline  plants, 
cycling  plants,  deliveries  to  other  pipeline  companies, 
city  gate  deliveries,  industrial  delivery,  and  gas 
fields  from  which  United  Gas  Pipe  Line  Company 
obtains  gas,  by  name  and  by  number ;  and  such  map 
shall  show  distinctly,  by  name  and  by  number,  the 
fields  in  which  United  Gas  Pipe  Line  Company  pur¬ 
chases  natural  gas  from  Respondent  and  shall  also 
show  the  boundaries  of  United  Gas  Pipe  Line  Com¬ 
pany’s  operating  districts. 

(v)  A  legible  chart  or  charts  showing  full  and 
complete  data  concerning  the  flow  of  gas,  on  a  net 
annual  basis  for  the  year  ended  December  31,  1955, 
from  points  of  receipt  by  United  Gas  Pipe  Line 
Company  from  Respondent  to  its  disposition  by 
United  Gas  Pipe  Line  Company. 

(vi)  A  legible  chart  or  charts  showing  full  and 
complete  data  concerning  the  flow  of  gas,  on  a  net 
annual  basis  for  the  year  ended  December  31,  1955, 
from  the  points  of  receipt  by  United  Gas  Pipe  Line 
Company  from  sources  other  than  Union  Producing 
Company  and  its  disposition  by  United  Gas  Pipe 
Line  Company. 

(vii)  A  tabular  statement  showing  all  gas  pur¬ 
chase  contracts  under  which  United  Gas  Pipe  Line 
Company  purchases  natural  gas  from  Respondent, 
including  the  gas  purchase  contract  number,  field  (by 
name  and  by  number)  and  location  of  the  field,  by 
district,  State,  county  or  parish. 

(viii)  A  statement  setting  forth  for  the  calendar 
year  1955  the  total  quantities  of  natural  gas  trans¬ 
ported  or  sold  through  the  lines  and  facilities  set 
forth  in  (i),  (ii),  and  (iii),  above,  and  segregated 
by  field  and  by  contract,  between  natural  gas  sold 
to  (a)  United  Gas  Pipe  Line  Company,  (b)  other 
interstate  transmission  pipe  line  companies,  and  (c) 


62 


other  purchasers;  and  such  statement  shall  also  set 
I  forth  the  gas  purchase  contract  number. 

(D)  Interested  State  Commissions  may  participate 
as  provided  by  Section  1.8  and  1.37  (f)  [18  CFR  1.8 
and  1.37  (f )  ]  of  the  Commission’s  Rules  of  Practice  and 
Procedure. 

By  the  Commission.  Commissioners  Digby  and  Stueck 
dissenting. 


Leon  M.  Ftjqtjay 
Leon  M.  Fuquay, 
Secretary. 


COUNTERSTATEMENT  OF  THE  QUESTIONS  PRESENTED 


1.  Under  Section  5  (a)  of  the  Natural  Gas  Act  must  the 
Commission  prescribe  rates  at  two  different  levels  for  a  single 
delivery  of  natural  gas  because  service  has  previously  been 
rendered  under  two  contracts  providing  substantially  different 
rates  for  the  respective  parts  of  the  total  gas  sold? 

2.  In  fixing  rates  upon  the  basis  of  a  natural-gas  company’s 
cost  of  service,  did  the  Commission  properly  use  the  prices 
paid  by  the  company  for  natural  gas  w’hich  it  purchased  from 
an  affiliate  in  determining  the  company’s  cost? 

3.  On  the  record  and  findings  made,  was  it  proper  to  permit 
(1)  the  omission  from  a  filed  tariff  of  provisions  of  an  earlier 
contract  requiring  the  natural-gas  company  to  supply  such 
additional  quantities  of  natural  gas  as  the  purchaser  might 
designate;  and  (2)  the  addition  of  a  uniform  provision  re¬ 
quiring  the  purchaser  to  take-or-pay-for  72%  of  its  demand? 

4.  Was  the  proviso  of  Section  5  (a)  of  the  Natural  Gas  Act 
(against  Commission  orders  increasing  rates)  violated  by  a 
rate  order  requiring  the  seller  of  natural  gas  to  file  as  a  rate 
schedule  to  implement  the  decision,  a  single  schedule  which 
should  be  “appropriate  *  *  *  [to]  eliminate  the  two  rate 
schedules’^  then  in  effect  and  substitute  “a  single  rate  schedule 
which  will  be  just,  reasonable  and  not  unduly  discriminatory 
or  preferential,”  in  the  light  of  the  findings  made  as  to  the 
discriminatory  nature  of  the  existing  schedules? 

to 
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©niteb  States  Court  of  Appeals: 

FOB  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 


No.  13199 

Mississippi  River  Fuel  Corporation,  petitioner 

v. 

Federal  Power  Commission,  respondent 
United  Gas  Pipe  Line  Company,  intervenor 


BRIEF  FOE  THE  FEDERAL  POWER  COMMISSION,  RESPONDENT 


COUNTEBSTATEMENT  OF  THE  CASE 

Mississippi  River  Fuel  Corporation  seeks  review,  pursuant 
to  Section  19  (b)  of  the  Natural  Gas  Act  (Act),1  of  a  rate  order 
of  the  Federal  Power  Commission  issued  November  8, 1955,  in 
consolidated  proceedings  designated  In  the  Matters  of  United 
Gas  Pipe  Line  Company,  Docket  Nos.  G-1142,  G-2019,  et  al. 
The  order  affirmed,  subject  to  certain  modifications,  the  initial 
decision  of  the  Presiding  Examiner  issued  July  21,  1955,  and 
adopted  such  decision,  as  modified,  as  its  final  order. 

By  such  order  the  Commission  found  and  determined  that: 

(1)  Two  different  rates  and  charges  for  the  respective  parts 
of  the  single  delivery  of  natural  gas  sold  in  interstate  commerce 
by  United  Gas  Pipe  Line  Company  (United)  to  petitioner, 
where  there  have  previously  been  two  separate  contracts  duly 
filed  as  rate  schedules  fixing  two  different  rates,  are  not  in  the 
public  interest  and  should  be  discontinued,  and  such  rates  and 
charges  are  excessive  (in  the  amount  of  $948,410  annually  based 
on  sales  for  the  year  1952  adjusted),  unjust,  unreasonable, 
unduly  discriminatory  and  preferential.  R.  7883-84.2 

*52  Stat.  S31  (1938) ;  15  U.  S.  C.  717r  (b). 

*  References  to  the  transcript  of  the  record  as  certified  to  this  Court  will 
be  cited  as  *‘R.  — 


(1) 
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(2)  Rates  and  charges  consisting  of  a  demand  charge  of  750 
per  Mcf  per  month  and  a  commodity  charge  of  100  per  Mcf  in 
a  single  rate  schedule  for  all  natural  gas  supplied  by  United 
to  petitioner  (the  same  charged  all  other  pipe-line  customers 
in  the  Central  Rate  Zone  served  from  United’s  transmission 
system)  are  just  and  reasonable.  R.  7884. 

(3)  The  continued  existence  of  two  rate  schedules  for  the 
sale  of  natural  gas  to  petitioner  will  constitute  the  maintenance 
of  an  unreasonable  difference  in  rates  and  charges  for  the  same 
service  at  the  same  delivery  point;  and  the  existence  of  two 
rates  is  unjust,  unreasonable  and  unduly  discriminatory,  and 
not  in  the  public  interest.  R.  7883-84. 

(4)  Compliance  with  Section  4  of  the  Act  will  be  effected  by 
requiring  United  to  file  a  new  rate  schedule  appropriate  to 
eliminate  the  two  existing  rate  schedules  and  to  apply  to  peti¬ 
tioner  a  single  rate  which  will  be  just,  reasonable,  and  not  un¬ 
duly  discriminatory  or  preferential.  R.  7884. 

(5)  It  is  just  and  reasonable  to  (a)  omit  from  the  tariff  a 
provision  requiring  United  to  supply  petitioner  until  May  1, 
1961,  with  additional  quantities  of  gas,  and  such  omission  will 
eliminate  an  undue  preference  to  petitioner  and  undue  dis¬ 
crimination  against  other  customers  of  United ;  and  (b)  include 
a  minimum  72%  take-or-pay  clause  applicable  to  purchases 
of  gas  by  petitioner.  R.  7883. 

Subsidiary  to  these  basic  holdings,  the  Commission  found 
that  (a)  the  over-all  cost  allocation  employed  is  fair  and  reason¬ 
able  and  should  be  used  to  determine  just  and  reasonable  rates; 
and  (b)  $89,218,255  is  a  just  and  reasonable  allowance  for 
‘purchased  gas  for  the  test  period.3  R.  7883.  The  allocation 
conformed  to  the  further  Commission  findings  that  United’s 
properties  are  completely  integrated  and  interconnected  and 
are  used  for  the  common  benefit  of  all  of  its  customers;  that 
natural  gas  from  its  various  and  widespread  sources  is  com¬ 
mingled  before  delivery  to  petitioner,  and  is  incapable  of  iden¬ 
tification  as  coming  from  any  particular  source;  and  that  such 
gas  forms  a  common  pool  for  all  customers  of  United’s  system. 

‘The  test  year  employed  for  the  purpose  of  determining  rates  was  the 
calendar  year  1952,  as  adjusted  for  known  changes.  R.  7784.  Petitioner 
does  not  now  question  the  validity  of  such  test  period. 
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R.  7883,  7860.  Included  in  the  allowance  for  purchased  gas 
costs  are  purchases  by  United  from  Union  Producing  Company 
(Union) — the  capital  stock  of  both  being  wholly  owned  by 
United  Gas  Corporation — on  the  basis  of  the  prices  in  contracts 
between  the  two  affiliates.  R.  7822,  7775. 

The  rate  authorized  by  the  Commission  consisted  of  a  de¬ 
mand  'charge  of  75c  per  Mcf  per  month  and  a  commodity  charge 
of  100  per  Mcf.  Previously  there  had  been  in  effect  two  con¬ 
tracts  covering  the  respective  parts  of  the  total  gas  sold  at  the 
single  deliver}’’  point.  One,  fixing  a  rate  of  450  and  5c  respec¬ 
tively,  had  been  increased  to  650  and  90  by  the  filing  of  a  new 
rate  schedule  (PL-3) ;  the  other  fixing  a  rate  of  $1.30  and  12*^0 
(PL-2)  was  left  unchanged.  The  authorized  750  and  100  rate 
will  result  in  an  annual  reduction  of  nearly  $1,000,000  below 
what  petitioner  would  pay  under  the  PLr-3  and  PL-2  rates,  on 
the  basis  of  the  test  year  operations.  R.  1578. 

Operations  of  United  and  petitioner — United,  one  of  the 
largest  pipeline  companies,  is  a  natural-gas  company  within 
the  meaning  of  the  Act.4  It  serves  large  markets  in  Texas, 
Louisiana,  Mississippi,  Alabama  and  Florida  by  the  means  of  a 
natural-gas  transmission  system  extending  from  western  Texas 
to  Florida.  It  also  supplies  part  of  the  requirements  of  trans¬ 
mission  lines  serving  the  Appalachian  area,  the  Atlantic  sea¬ 
board,  and  portions  of  the  Mid-Continent  area.  It  owns  and 
operates  approximately  1,200  miles  of  field  lines  and  8,000  miles 
of  transmission  lines.  It  purchases  natural  gas  in  more  than 
200  fields  in  Texas,  Louisiana,  and  Mississippi  from  non- 
affiliated  producers  and  Union,  and  transports  and  sells  natural 
gas  in  interstate  commerce  to  gas  distributing  companies  and 
other  pipe-line  companies  for  resale,5  and  to  large  industrial 
customers  for  their  own  consumption.  R.  7775-76. 

Petitioner,  also,  is  a  natural-gas  company.  It  owns  and  op¬ 
erates  a  natural-gas  transmission  pipe-line  system  extending 
from  Texas  and  Louisiana  to  the  metropolitan  area  of  St.  Louis 

*  By  Section  2  (6)  of  the  Act  “natural-gas  company**  is  defined  to  mean 
“a  person  engaged  in  the  transportation  of  natural  gas  in  interstate  com¬ 
merce  or  the  sale  in  interstate  commerce  of  such  gas  for  resale.”  52  Stat. 
821  (1938),  15  U.  S.  C.  717a  (6). 

*  United  serves  approximately  200  customers  in  sales  subject  to  the  juris¬ 
diction  of  the  Federal  Power  Commission.  R.  7860. 
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in  Missouri  and  Illinois.  By  means  of  such  system,  petitioner 
transports  and  sells  natural  gas  in  interstate  commerce  for 
resale. 

Petitioner  obtains  a  substantial  portion  of  its  gas  supply 
from  United  under  two  gas-purchase  contracts,  deliveries  under 
both  being  made  at  a  single  delivery  point  at  Perryville, 
Louisiana,  in  United’s  Central  Rate  Zone.  One  of  the  con¬ 
tracts  was  first  entered  into  in  1929 ;  the  other,  in  1951.  R. 
6586,  et  seq.,  6792,  et  seq.  They  were  both  duly  filed  as  rate 
schedules.  At  the  time  the  Commission  issued  the  order  here 
under  review,  United’s  service  under  the  1929  and  1951  con¬ 
tracts  was  governed  by  the  provisions  of  rate  schedules  PL-3 
and  PL-2,  respectively. 

The  proceedings  before  the  Commission — The  order  sought 
to  be  reviewed  fixed  the  rate  for  the  only  customer  for  whom 
rates  had  not  been  previously  fixed  in  seven  proceedings  relat¬ 
ing  to  United’s  jurisdictional  sales  to  approximately  200  cus¬ 
tomers.  See  In  the  Matter  of  U rated  Gas  Pipe  Line  Company , 
Opinion  No.  277,  Docket  Nos.  G-1142,  G-1508,  G-2019, 
G-2074,  G-2210,  G-2220,  and  G-2378,  issued  November  2, 
1954.  The  proceedings  span  a  period  of  over  7  years.  The 
formal  record  exceeds  more  than  4,000  pages  of  transcript  and 
over  a  hundred  and  sixty  exhibits.  The  total  record  certified 
to  this  Court  exceeds  8,500  pages. 

The  first  proceeding  was  an  investigation  instituted  by  the 
Commission  on  its  own  motion  on  October  12,  1948,  in  Docket 
No.  G-1142,  pursuant  to  Section  5  (a)  of  the  Act,6  to  deter¬ 
mine  the  reasonableness  of  all  of  United’s  interstate  rates  and 
charges.  R.  7533.  The  second  was  a  proceeding  originated 
by  order  issued  October  16,  1950,  in  Docket  No.  G-1508,  re¬ 
quiring  United  to  show  cause  why  it  should  not  file  a  restate¬ 
ment  of  all  its  effective  schedules  of  rates  and  charges  in  tariff 
form.  9  F.  P.  C.  1161.  The  third  was  the  suspension  proceed¬ 
ing  initiated  by  the  order  issued  August  1, 1952,  in  Docket  No. 
G-2019,  pursuant  to  Section  4  (e)  of  the  Act.  upon  the  filing  of 
United’s  conversion  tariff  on  July  3,  1952.7  R.  8204.  Lastly-, 

•  52  Stat.  823  (1938) ;  15  U.  S.  C.  717d  (a). 

1  Thus,  the  proceeding  in  Docket  No.  G-1508  was  rendered  moot  by  the 
Section  4  (e) ,  52  Stat.  822, 15  U.  S.  C.  717c  (e)  proceeding. 


four  other  proceedings  involving  rate  increases  to  particular 
town-border  customers.8 

Petitioner  was  permitted  to  intervene  in  the  first  and  third 
proceedings.  Docket  Nos.  G-1142  and  G-2019,  R.  7545. 

By  the  August  1,  1952  order,  the  Commission  suspended  a 
proposed  increase  in  rates  and  charges  by  United  to  five  inter¬ 
state  pipeline  companies,  including  petitioner.  Based  on  sales 
for  the  test  period,  that  increase  was  in  the  amount  of 
$8,041,897  annually,  including  an  increase  of  $2,297,593  ap¬ 
plicable  to  petitioner.  R.  1578.  At  the  expiration  of  the 
suspension  period,  the  increase  became  effective  January  3, 
1953,  upon  United’s  motion  made  pursuant  to  Section  4  (e) 
of  the  Act,  subject  to  refund  of  any  amounts  found  not  to  be 
justified.  R.  8277.  By  such  increase,  United  sought  to  es¬ 
tablish  a  higher  and  a  uniform  rate  for  all  sales  made  to  pipe¬ 
line  companies  under  contracts  dated  prior  to  May  15,  1951. 
The  rate  to  petitioner  for  195,000  Mcf  per  day  under  the  1929 
contract  was  proposed  to  be  increased  from  a  454  per  Mcf  per 
month  demand  and  54  per  Mcf  commodity  charge  to  a  65c 
demand  and  a  94  commodity  charge  (R.  1578),  while  the  rate 
for  the  150,000  Mcf  per  day  under  the  1951  contract  was  not 
proposed  to  be  changed  from  the  rate  provisionally  fixed  by  the 
Commission,  $1.30  demand  and  121/44  commodity  charge. 

Hearings  wrere  held  from  time  to  time  in  these  consolidated 
proceedings  between  March  1953  and  August  1954.  On 
August  17,  1954,  all  parties  agreed  to  a  disposition  of  the  mat¬ 
ters  at  issue  without  further  hearing,  except  petitioner.*  R. 
37-94.  By  Opinion  No.  277  and  accompanying  order  issued 
November  2, 1954,  in  these  matters,  the  Commission  approved 
the  settlement  proposed  upon  finding  it  fair  and  reasonable. 
R.  7566-7612. 

The  rates  upon  which  the  settlement  was  based  would  permit 
only  $4,198,894  of  the  $10,370,280  of  increased  charges  sought 
by  United.  R.  1578.  As  implemented  by  an  appropriate  filing 
applicable  to  all  customers  save  petitioner,  these  substantial 

•Docket  Nos.  G-2074,  G-2210,  G-2220,  and  G-2378. 

•  Tyler  Gas  Service  Company,  City  of  Tyler,  Texas,  and  Mobile  Gas  Service 
Corporation  accepted  the  settlement  subject  to  the  outcome  of  pending 
litigation. 
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reductions  were  permitted  to  become  effective  on  August  1, 

1954,  R.  7673,  7679. 

Specifically,  the  settlement  provided  for  a  single  uniform 
rate  consisting  of  a  75c  demand  and  IOC  commodity  charge  for 
sales  to  pipeline  companies  in  the  Central  Rate  Zone  served 
from  United’s  transmission  system,  instead  of  maintaining  one 
level  of  rates  for  services  covered  by  contracts  entered  into  prior 
to  May  15.  1951.  and  another  for  contracts  subsequently 
entered  into. 

Pursuant  to  the  opportunity  afforded  petitioner  by  Opinion 
No.  277  to  be  fully  heard  on  its  claim  to  split  level  rates,  further 
hearings  were  held  in  December,  1954,  and  January,  1955. 
R.  7603.  7655.  1-1404. 

It  was  upon  the  basis  of  the  evidence,  oral  and  documentary, 
introduced  at  these  further  hearings  mainly  by  petitioner  and 
the  Staff  of  the  Commission  and  after  consideration  of  the 
briefs  which  were  filed  that  the  Presiding  Examiner  on  July  21, 

1955,  issued  his  initial  decision.  United  adopted  the  evidence 
presented  by  the  Staff.  R.  333-34, 1010. 

Upon  consideration  of  exceptions  duly  filed  to  the  initial 
decision  of  the  Presiding  Examiner  and  oral  argument  had 
thereon  (R.  7896, 8000, 1405-85),  the  Commission  affirmed  that 
decision,  subject  to  modifications  not  pertinent  here,  and 
adopted  it  as  its  own.  Petitioner  filed  an  application  for  re¬ 
hearing.  which  was  denied  by  order  issued  January  6,  1956. 
R.  8042.  Thereafter,  it  filed  its  petition  for  review. 

Proceedings  before  the  Court — By  order  entered  March  23, 

1956,  the  Court  permitted  United  to  intervene  in  this  proceed¬ 
ing  in  support  of  the  Commission’s  order. 

STATUTES  AND  REGULATIONS  INVOLVED 

Pertinent  here  are  Sections  4,  5,  and  7  of  the  Natural  Gas 
Act.  52  Stat.  821, 822-24  (1938),  amended,  56  Stat.  83  (1942) ; 
15  U.  S.  C.  717,  717c,  717d,  717f  (c),  (d),  and  (e).  Also, 
Sections  154.21,  154.63  (5),  and  154.85  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act,  18  CFR  154.  Pam¬ 
phlet  copies  of  the  Act  and  the  Regulations  wil  be  lodged  with 
the  Cleric  for  the  convenience  of  the  Court. 
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SUMMARY  OF  ABGUMENT 

I 

Petitioner  contends  that  it  enjoys  a  preferred  status  among 
United’s  customers  because,  it  says,  the  earlier  of  its  two  con¬ 
tracts  entitles  it  to  be  supplied  with  gas  from  specific  fields, 
on  the  basis  of  the  comparatively  low  prices  prevailing  in  those 
fields,  for  a  larger  part  of  its  total  purchases  than  other  cus¬ 
tomers  now  served  by  United;  and,  it  says,  the  Commission 
did  not  make  the  findings  necessary  to  disregard  those  contract 
provisions  under  United  Gas  Pipe  Line  Co.  v.  Mobile  Gas 
Service  Corp.,  350  U.  S.  332,  338,  and  Federal  Power  Commis¬ 
sion  v.  Sierra  Pacific  Power  Co.,  350  U.  S.  348.  353.  But  at  the 
same  time  it  forecloses  acceptance  of  its  contention  because  its 
position  is  that  the  rates  under  both  its  contracts  should  be 
changed.  Thus  it  opened  in  these  proceedings  the  question 
of  the  amount  of  any  differential  between  them.  Petitioner’s 
claim  to  a  contractual  right  to  such  rate  differential  was  prop¬ 
erly  rejected  on  three  independently  sufficient  grounds: 

A.  It  was  found,  with  full  support  in  the  record  as  a  whole, 
that,  so  far  as  the  1929  contract  is  concerned,  its  references,  as 
first  executed,  to  specific  sources  have  been  superseded  by  later 
amendments  greatly  increasing  the  quantity  of  gas  to  be  sup¬ 
plied  and  putting  United’s  enlarged  supply  obligation  on  a 
system- wide  basis.  The  1951  contract  never  referred  to  specific 
sources  and  its  relation  to  United’s  new  facilities  certificated  by 
this  Commission  make  this  Commission’s  determinations  of  the 
system- wide  nature  of  the  supply  obligation  conclusive  against 
petitioner’s  contention. 

B.  The  Commission  found  that  the  gas  delivered  to  peti¬ 
tioner  is  completely  non-identifiable  as  to  source  and  is  supplied 
on  a  system-wide  basis  from  a  common  pool  used  to  supply  all 
of  United’s  customers.  Thus  it  concluded  that  there  was  lack¬ 
ing  any  basis  for  allocating  cost  to  particular  customers  on  the 
basis  of  the  claimed  commitment  of  sources.  These  findings 
are  amply  supported  by  the  record,  and  fully  warrant  the  Com¬ 
mission’s  use  of  its  usual  method,  which  has  heretofore  re¬ 
ceived  judicial  confirmation  ( Colorado  Interstate  Gas  Co.  v. 
Federal  Power  Commission ,  324  U.  S.  581, 586-^595),  of  allocat- 


ing  costs  to  classes  of  customers  receiving  the  same  kind  of 
service. 

C.  The  Commission  found,  in  terms  fully  satisfying  the  test 
laid  down  by  the  Supreme  Court  in  the  Sierra  case,  that  the  con¬ 
tinuance  of  two  rates  for  the  gas  which  is  sold  to  petitioner  at  a 
single  point  of  delivery,  constitutes  “an  unreasonable  differ¬ 
ence;”  that  their  replacement  by  a  single  rate  will  “eliminate 
unjust,  unreasonable,  and  unduly  discriminatory  rates;”  and 
that  two  rates  “are  not  in  the  public  interest.”  These  findings 
completely  meet  the  rule  of  the  Sierra  case  and  upon  them  the 
Commission  was  empowered  to  determine  the  just  and  reason¬ 
able  rate  under  Section  5  (a)  of  the  Act.  The  findings  are, 
moreover,  amply  supported  by  the  record.  Indeed  the  very 
premise  of  petitioner's  claim,  i.  e.,  that  it  was  entitled  to  a 
preferred  status,  makes  plain  that  the  Commission  has  here 
done  exactly  what  the  Act  intended,  eliminated  undue  pref¬ 
erences  and  discrimination. 

II 

It  was  not  error  for  the  Commission  to  include  in  United's 
cost  of  service,  by  which  it  tested  the  justness  and  reasonable¬ 
ness  of  United's  rates,  the  cost  of  gas  purchased  by  United 
under  contracts  with  its  affiliate,  Union  Producing  Company, 
at  the  prices  fixed  in  those  contracts. 

A.  Of  course  the  Commission  was  legally  empowered,  as 
shown  by  the  cases  cited  by  petitioner,  to  go  behind  the  affil¬ 
iate's  contract  prices  and  disallow  any  excess  over  the  affiliate’s 
cost  of  service.  But  none  of  those  cases  held  that  a  regulatory 
Commission  was  required  to  do  so  in  the  same  case.  In  not 
enlarging  the  already  protracted  and  large  complex  of  rate 
proceedings  against  United  to  include  what  would  have 
amounted  to  another  and  independently  difficult  rate  and 
jurisdictional  case  against  Union,  the  Commission  made  a 
proper  administrative  determination,  analogous  to  numerous 
other  determinations  which  it  and  other  commissions  have 
made  in  deciding  not  to  go  into  the  rates  of  companies  making 
upstream  sales  to  the  subject  utility  which  the  same  commis¬ 
sion  can  reach  either  directly  or  (because  of  affiliation) 
indirectly. 


It  was,  therefore,  not  incumbent  upon  the  Commission  in 
these  proceedings  to  introduce  evidence  of  Union’s  cost  of 
service,  field  price  data,  or  other  data  possibly  relevant  to  a 
determination  of  the  propriety  of  Union’s  contract  prices,  and 
petitioner  cannot  claim  to  be  entitled  to  any  disallowance  by 
reason  of  the  absence  of  any  such  evidence  in  this  record. 

B.  The  Examiner’s  decision,  adopted  by  the  Commission, 
does  carefully  consider  the  sufficiency  of  the  evidence  relied 
upon  by  petitioner  to  support  a  disallowance  of  some  part  of 
the  contract  price  amount.  That  evidence  related  solely  to  the 
absence  of  arm’s-length  bargaining  and  the  fact  that  early  con¬ 
tracts  between  Union  and  United  at  low  prices  had  been  super¬ 
seded  by  later  contracts  at  somewhat  higher  prices.  But  as  to 
whether  the  earlier  prices  were,  or  had  become,  too  low  or  the 
later  prices  were  too  high,  there  was  no  objective  evidence,  save 
as  the  Examiner’s  analysis  of  the  very  evidence  upon  which  pe¬ 
titioner  relies  showed  that  the  present  Union-United  contract 
prices  are  relatively  low  as  compared  to  other  prices  between 
non-affiliates.  While  such  comparisons  would  not  have  been 
sufficient  to  support  an  increase  in  Union’s  rates,  because  of  the 
lack  of  evidence  of  comparability  of  individual  transactions, 
which  petitioner  stresses,  the  comparisons  do  make  plain  that 
the  evidence  from  which  they  are  drawn  affords  no  basis  for 
reducing  Union’s  rates  or  disallowing  some  part  thereof. 

Ill 

The  Commission’s  approval  of  the  omission  from  United’s 
tariffs  for  the  sale  to  petitioner  of  a  provision  (not  found  in  the 
tariffs  applicable  to  any  other  jurisdictional  customer)  requir¬ 
ing  United  to  supply  such  additional  quantities  of  gas  as  peti¬ 
tioner  may  nominate  at  any  time  between  May  1,  1946  and 
May  1,  1961;  and  the  Commission’s  approval  of  the  inclusion 
of  a  minimum  take-or-pay  clause,  like  that  in  the  other  tariffs, 
were  proper  means  of  eliminating  discriminations  and 
preferences. 

*  Petitioner’s  claim  that  its  contract  gave  it  a  contract  right 
to  make  more  than  the  one  nomination  it  has  already  made  of 
an  additional  supply  of  gas  is  not  supported  by  the  wording  of 
the  contract  and  is  disproved  by  the  interpretation  which  the 
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parties  have  placed  upon  that  provision  by  their  conduct.  In  • 
any  event  such  a  provision  yields  to  the  certificating  powers  of 
the  Commission  concerning  additional  gas  supplies  and  new 
facilities,  and  to  the  findings  made  here. 

Moreover,  examination  of  the  testimony  of  petitioner’s  own 
officials,  upon  which  it  bases  its  objection  to  the  minimum  take- 
or-pay  provision,  shows  the  complete  insubstantiality  of  the 
objection. 

IV 

The  Commission’s  order  does  not  violate  the  proviso  of  Sec¬ 
tion  5  (a)  of  the  Natural  Gas  Act  denying  the  Commission 
power  to  order  rate  increases.  Here,  as  in  other  cases,  the 
achievement  of  uniformity  (or  zone  differentials  in  some  cases) 
at  levels  which  the  Commission  has  found  just  and  reasonable, 
requires  some  rates  to  be  increased.  The  Commission  did  not 
order  such  an  increase,  it  “ authorized ”  (to  use  the  terminology 
of  the  Supreme  Court  in  United  Gas  Pipe  Line  Company  v. 
Mobile  Gas  Service  Corporation ,  350  U.  S.  332,  345)  United  to 
file  a  rate  “appropriate”  to  satisfy  the  findings  which  had  been 
made.  United  could  have  complied  by  filing  lower  rates 
for  other  sales  to  conform  to  the  PL-3  level,  but,  under¬ 
standably,  it  chose  to  file  the  750  and  100  rate  to  petitioner 
which  the  Commission  had  found  would  be  lawful.  This  was 
proper.  Interstate  Power  Co.  v.  Federal  Power  Commission r 
- F.  2d - ,  (CA  8),  decided  July  9, 1956. 

ARGUMENT 

I 

The  Commission  did  not  err  in  refusing  to  authorize  a 

rate  differential 

Petitioner  does  not  take  the  position  that  under  the  Mobile 
and  Sierra  decisions 10  it  is  entitled  to  the  450  and  50  rate  of  the 

V  United  Gas  Pipe  Line  Company  v.  Mobile  Go*  Service  Corporation ,  350 
XL  S.  332,  338  (1956) ;  Federal  Power  Commission  v.  Sierra  Pacific  Power- 
Co.,  350  U.  S.  348,  353  (1956),  affirming  96  U.  S.  App.  D.  C.  140,  223  P.  2d 
603  (1955). 
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1929  contract  or  bound  by  the  $1.30  and  12 rate  of  the  1951 
contract.  Its  position  is  that  the  old  rate  should  have  been 
raised  to  75tf  and  9tf  and  the  new  rate  reduced  to  $1.15  and  10c.11 
Pet.  Br.  19.  Nevertheless,  petitioner  argues  that  the  two  con¬ 
tracts  control  the  Commission’s  determination  of  a  lawful  rate 
or  rates  by  requiring  a  differential  between  the  rates  for  the 
respective  parts  of  the  total  deliveries  to  which  the  contracts 
apply.  This,  it  says,  is  because  the  contracts  contain  provisions 
committing  particular  supplies  of  gas  to  those  parts,  respec¬ 
tively.  But  the  findings  and  decision  of  the  Presiding  Exam¬ 
iner,  adopted  by  the  Commission  and  amply  supported  in  the 
record,  make  clear  that  there  is  no  basis  for  this  contention. 
For,  as  so  found,  the  1929  contract  as  amended  does  not  con¬ 
tain  such  provisions;  such  provisions  would  be  physically  in¬ 
capable  of  performance;  and  any  such  differential  would  be 
unlawful. 

A.  No  particular  source  of  supply  was  committed  by  the  terms  of  either 
contract,  as  amended,  for  delivery  of  the  increased  quantities 

There  is  no  basis  in  the  findings  or  record  for  the  claim  that 
the  contracts  committed  sources  of  supply.  Pet.  Br.  14.  To 
the  contrary,  an  appraisal  of  the  contracts  and  their  history 
completely  negatives  this  claim. 

Deliveries  under  the  old  contract  were  commenced  in  1929 
by  predecessors  in  interest  of  United.12  The  contract  provided 
that  the  vendors  were  to  supply  40%  of  petitioner  s  require¬ 
ments,  and  contemplated  that  the  gas  would  come  from  the 
Monroe  and  Richland  fields  in  Louisiana.  R.  65SS.  665S,  6726. 
6590.  Later  supplements,  entered  into  in  1937,  named  other 
fields  in  northern  Louisiana  and  northeastern  Texas.  R. 
6616-17. 


11  Under  these  separate  rates,  petitioner,  on  the  basis  of  test  year  de¬ 
liveries,  would  pay  United  approximately  $14,649,846  annually,  instead  of 
$14,554,978  under  the  uniform  rate  prescribed.  R.  S84-S5,  157S.  The  sepa¬ 
rate  rates  are  designed  to  recover  what  petitioner  says  represents  the  cost 
of  service  for  the  two  sales.  R.  1817-21. 

12  Actually,  the  deliveries  were  made  under  three  separate  contracts, 
differing  only  in  the  percentages  of  petitioner’s  requirements  to  be  supplied, 
but  totaling  40%.  The  contracts  were  filed  as  rate  schedules  with  the 
Commission.  R.  65S6,  et  *eq.  United  came  into  existence  in  1937.  R.  7775. 
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In  1945,  however,  the  contract  was  amended  to  enable  pe¬ 
titioner  to  purchase  additional  quantities  of  gas  from  United. 
R.  6624,  et  seq.  This  required  a  major  change  in  United’s 
facilities  and  method  of  operation,  and  the  amendment  was 
conditioned  upon  United  constructing  a  pipeline  from  the 
Carthage  Gas  Field  in  Texas  to  Sterlington,  Louisiana,  known 
as  the  Sterlington  line,  a  distance  of  approximately  147  miles. 
The  amendment  specifically  provided  that  “the  gas  deliver¬ 
able”  to  petitioner  under  the  said  existing  agreements],  as 
therein  amended,  “will  he  transported  through  a  pipeline 
which”  United  “proposes  to  construct  from  the  Carthage  Field 
in  the  State  of  Texas  to  a  point  [Sterlington]  in  said  Monroe 
Field”  (Emphasis  supplied).  R.  778,  6625,  Article  3. 

With  this  amendment  United’s  obligation  to  supply  gas 
shifted  from  the  specific  field  basis  to  a  systemwide  basis,  be¬ 
cause  of  the  parties’  intention,  found  by  the  Examiner,  to 
assure  availability  of  gas  for  the  petitioner.  R.  7863. 

Thus,  the  amendment  superseded  all  articles  in  the  prior 
contracts  and  supplements  relating  to  specific  sources  of  gas. 
Instead  of  naming  particular  fields  from  which  the  increased 
quantity  was  to  be  supplied,  as  had  previously  been  done,  it 
merely  indicated  that  the  parties  contemplated  that  the  gas 
to  be  delivered  to  petitioner  would  be  transported  through  the 
new  line. 

Later,  on  November  16,  1949,  the  contract  was  further 
amended  to  require  United  to  deliver  still  greater  quantities 
of  gas.  The  price  was  also  increased  to  a  454  per  Mcf  par 
month  demand  and  a  54  per  Mcf  commodity  charge,  which 
was  the  price  in  effect  until  January  3, 1953.  This  amendment, 
like  the  1945  amendment,  contemplated  delivery  through  the 
Carthage-Sterlington  line  and  was  silent  as  to  the  source  of 
gas.  R.  780,  6645,  et  seq.13 

Clearly,  there  is  nothing  in  the  terms  of  the  old  contract  as 
amended  to  sustain  petitioner’s  claim.  The  contract  does  not 
dedicate  particular  sources  of  supply  to  petitioner. 

Nor  does  the  1951  contract  provide  any  support  for  the 
claim.  That  contract  had  its  genesis  in  a  precedent  agreement 

13  It  also  required  United  to  provide  additional  capacity  by  looping  part 
of  the  Sterlington  line,  to  deliver  the  increased  quantities  of  gas.  R.  664C. 
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dated  August  11,  1950.  The  agreement  referred  to  United’s 
proposal  to  enlarge  its  pipeline  system  and  provided  that  in  the 
event  United  obtained  a  certificate  of  public  convenience  and 
necessity  to  construct  the  facilities,  United  would  contract  to 
sell  to  petitioner  up  to  150,000  Mcf  per  day.  R.  781.  United 
did  obtain  the  certificate,  and  in  1951  it  entered  into  the  new 
contract  with  petitioner.  In  the  Matter  of  United  Gas  Pipe 
Line  Company,  10  F.  P.  C.  35,  Docket  No.  G-1447,  Op.  No. 
206;  R.  6792,  et  seq .” 

None  of  the  terms  of  the  new  contract  can  be  construed  as 
meaning  that  United  dedicated  any  particular  gas  supply  to 
petitioner.  In  fact,  unable  to  make  that  claim,  petitioner  re¬ 
lies  upon  the  whereas  clauses  referring  to  the  proposed  con¬ 
struction  of  the  G-1447  facilities  (Pet.  Br.  5),  to  argue  that 
the  G-1447  facilities  are  dedicated  to  deliveries  made  under 
the  new  contract.  R.  7859.  But,  as  the  Presiding  Examiner 
found,  the  G-1447  facilities  are  not  dedicated  solely  to  de¬ 
liveries  under  the  new  contract;  they  are  general  system  fa¬ 
cilities.  R.  7860.  This  is  shown  by  the  opinion  of  the  Com¬ 
mission  certificating  those  facilities  (10  F.  P.  C.  41): 

The  facilities  proposed  in  Docket  No.  G-1447  are  in¬ 
tended  to  accomplish  these  general  objectives:  (1)  Pro¬ 
vide  for  a  more  balanced  withdrawal  and  distribution 

34  In  its  opinion,  the  Commission  noted  the  pending  G-1142  proceeding, 
saying  (10  P.  P.  Cl  at  p.  45) : 

“There  is  now  pending  at  Docket  No.  G-1442  [sic,  should  have  been 
G-1142],  an  investigation  into  the  rates  charged  by  United,  and  we  there¬ 
fore  think  it  proper  at  this  time  to  consider  only  the  rates  proposed  to  be 
charged  for  the  new  sales  to  Texas  Eastern  and  Mississippi  River.  It  is 
expected  that  the  Commission’s  rate  investigation  will  be  concluded  before 
the  faculties  herein  authorized  for  the  sale  to  Texas  Eastern  and  Mississippi 
River  are  completed  and  that  ice  i dll  have  considered  on  that  record  not 
only  United’s  rates  for  existing  sales  hut  also  the  rates  for  the  two  new 
ones.  *  *  *M 

Moreover,  the  Commission  significantly  added  “The  conclusion  of  the 
pending  investigation  of  United’s  rates  should  eliminate  undue  discrimi¬ 
nation  and  may  result  in  a  revision  of  the  company’s  rate  structure **  (Em¬ 
phasis  supplied).  Hence,  it  is  clear  that  the  $1.30  and  12 rate  upon 
which  the  authorization  to  United  was  conditioned  was  intended  by  the 
Commission  to  be  only  provisional. 
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of  gas  supply  from  presently  connected  and  from  new  gas 
fields;  (2)  increase  the  flexibility  of  the  present  system; 
and  (3)  enable  United  to  meet  the  increased  require¬ 
ments  of  present  customers  and  provide  additional  ca¬ 
pacity  required  by  the  demands  of  new  customers  pro¬ 
posed  to  be  served.  It  is  estimated  that  with  the  pro¬ 
posed  additional  capacity,  United  would  be  able  to 
provide  for  existing  and  future  peak  requirements  in 
1952-53,  with  the  exception  of  the  Wichita  Falls  district 
in  which  it  is  estimated  that  a  deficiency  of  27,400  M.  c.  f . 
will  occur  in  the  peak  day  in  1952-53.  It  is  not  now 
proposed  that  the  Wichita  Falls  district  will  be  con¬ 
nected  with  the  rest  of  the  system. 

In  addition  to  accomplishing  these  general  objectives. 
United  proposes  to  make  new  sales  of  gas  to  Texas  East¬ 
ern  Transmission  Corp.  (Texas  Eastern)  and  to  Mis¬ 
sissippi  River  Fuel  Corp.  (Mississippi  River)  *  *  *. 

The  Commission  s  opinion  on  the  G-1447  facilities  is  replete 
with  other  references  to  the  general  nature  of  the  objectives 
for  which  the  facilities  were  authorized. 

Thus  the  Commission  was  fully  warranted  in  concluding 
that  neither  the  old  or  new  contract,  by  its  terms,  requires 
United  to  supply  petitioner  with  gas  from  specific  sources. 

B.  The  findings  of  non-identifiability  of  the  gas  sold  as  to  source  prevent 
allocation  of  cost  on  the  basis  of  claimed  commitments  of  sources 

The  evidence  conclusively  shows,  as  the  Presiding  Examiner 
found  (R.  249,  306-07),  that  United’s  properties  are  operated 
as  an  integrated  whole  for  the  common  benefit  of  all  its  custo¬ 
mers.  That  is  to  say,  all  of  its  gas  resources  form  a  common 
pool  for  all  customers  of  the  system.  The  Presiding  Exam¬ 
iner’s  review  of  this  evidence  succinctly  points  up  that  the  gas 
delivered  to  petitioner  is  incapable  of  identification  (R.  7860) : 

i  The  testimony  presented  in  the  instant  proceedings 
has  shown  clearly  that  United  operates  a  completely 
integrated  natural  gas  system;  that  all  of  its  gas  re¬ 
sources  both  from  non-affiliated  producers  and  from 
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Union  form  a  common  pool  for  all  the  customers  of 
United’s  system.  Dillingham,  United’s  General  Super¬ 
intendent,  who  had  thorough  knowledge  of  United's 
operations,  testified  that  prior  to  the  receipt  by  Missis¬ 
sippi  of  gas  from  United,  it  was  commingled  and  it  was 
not  possible  to  tell  whether  gas  received  by  Mississippi 
came  from  the  area  of  the  Gulf  Coast  in  Texas,  or 
Carthage,  or  any  other  part  of  United’s  system. 

The  Examiner’s  conclusions  are  fully  supported  by  the 
record,  for  the  evidence  shows  that  gas  from  widespread 
sources  is  all  commingled  at  the  Sterlington  compressor  station 
in  the  Monroe  Field  before  delivery  to  petitioner  and  many 
other  customers.  United  has  two  pipelines  extending  from 
Sterlington  to  Perryville,  where  deliveries  are  made  to  peti¬ 
tioner.  The  pipelines  are  operated  as  a  loop  from  their  begin¬ 
ning  at  Sterlington.  At  the  delivery  point.  United  has  a  meter 
station  consisting  of  seven  meter  tubes,  with  what  amounts  to 
a  common  header.  Two  of  the  tubes  are  connected  to  the 
26-inch  line  extending  from  Sterlington,  three  to  the  20-inch 
line  also  originating  at  Sterlington,  and  the  two  remaining 
tubes  may  be  switched  to  either  line.  Thus,  the  metering 
facilities  may  be  operated  as  a  single  station.  The  evidence 
further  shows  that  United  depends  on  all  sources  of  supply  and 
facilities  leading  into  the  area  to  serve  all  of  its  customers  in 
the  Central  Rate  Zone.  It  is  impossible,  therefore,  as  the 
Presiding  Examiner  found,  to  identify  specifically  the  sources 
of  gas  delivered  under  the  old  or  new  contract,  or  the  specific 
facilities  utilized  in  delivering  gas  to  petitioner.  R.  306-07, 
1816,  7883. 

There  is  no  basis,  therefore,  for  a  cost  allocation  based  upon 
petitioner’s  claim  of  an  entitlement  to  a  specific  gas  supply 
through  specific  facilities.  Moreover,  there  is  not  the  slightest 
suggestion  in  the  record  that  United  actually  devotes  partic¬ 
ular  gas  resources  or  facilities  to  particular  customers. 

Even  if  petitioner  had  demonstrated  to  the  contrary,  it  is 
clear  that  the  cost  allocation  sponsored  by  it  does  not  have  any 
probative  value.  R.  7869-72,  911-73.  As  the  Presiding  Ex- 
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aminer  pointed  out,  “In  order  to  give  functional  application  to 
the  idea  of  ‘separate  costing'  for  each  of  the  claimed  separate 
and  individual  services  represented  by  each  rate  schedule,  it 
would  be  necessary  in  the  case  of  each  schedule  to  determine  the 
cost  of  the  specific  gas  to  United  and  the  specific  facility  through 
which  it  is  transported.”  R.  7869. 

Without  the  reasonable  ascertainment  of  definite  and  spe¬ 
cific  gas  sources,  facilities,  and  their  definite  costs,  no  meaning¬ 
ful  cost  allocation  of  a  particular  sale — whether  to  petitioner 
or  to  the  approximately  200  other  jurisdictional  customers  of 
United — can  be  made.  As  was  said  in  Opinion  No.  277,  it  is 
physically  impossible  to  design  a  rate  which  would  reflect  costs 
related  to  a  gas  supply  and  facilities  for  individual  customers 
served  by  United.  R.  7598.  This  is  precisely  why  it  has  not 
been  the  Commission's  practice  to  allocate  costs  to  individual 
customers,  but  only  to  classes  of  customers  receiving  the  same 
kind  of  service.15  It  also  explains  United's  consistent  position 
that  its  system  was  so  integrated  that  it  was  impossible  for  it 
to  make  a  cost  of  service  study  for  any  particular  customer. 
R.  7862. 

The  impossibility  of  making  a  meaningful  cost  allocation  to 
individual  customers  is  pointed  up  by  the  inherent  infirmities 
and  errors  of  petitioner's  attempt,  which  were  exposed  in  the 
Presiding  Examiner's  decision.  R.  7869-72.  Petitioner's 
assertion  that  its  cost  allocation  was  based  “entirely  on  the 
Staff’s  data”  (Pet.  Br.  19),  only  means  that  it  culled  certain 
selected  figures  from  such  data.18  It  was  unable,  as  the  record 
plainly  shows,  to  segregate  specific  costs  of  gas  and  facilities.  R. 
930,  932-33,  939-40, 942, 945, 947,  950.  WTiile  the  petitioner’s 
attempted  “allocation”  may  have  been  the  best  it  could  do 
with  the  information  used,  it  was  properly  rejected  as  wholly 
unsound  for  the  reasons  stated  by  the  Examiner.  R.  7872. 

“  See  Colorado  Interstate  Gas  Co.  v.  Federal  Power  Commission,  324  U.  S. 
581,  586-87  (1945). 

**A  table  on  page  19  of  petitioner’s  brief  implies  that  the  Staff  made  a 
separate  cost  allocation  in  total  of  the  old  and  new  gas.  This  is  not  correct. 
The  amount  of  $14,554,978  shown  under  the  headings  “Cost”  and  “Staff 
Total”  does  not  represent  the  allocated  cost  of  the  split  sales.  It  is  the 
product  of  the  application  of  the  754  and  104  rate  to  the  volume  (113,701,928 
M.  c.  f.)  sold  to  petitioner  in  the  test  year.  R.  1578. 
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C.  On  the  findings  respecting  the  rates  differential  the  Commission  was 
empowered  to  authorize  a  single  rate 

If  the  Examiner’s  findings  or  the  Commission’s  order  had 
been  written  after  the  Supreme  Court’s  decision  in  the  Sierra 
case,17  instead  of  before,  they  could  hardly  have  been  written 
in  phraseology  that  would  better  have  anticipated  the  sub¬ 
stance  of  the  rule  there  announced.  Rewording  could  not  con¬ 
vey  any  more  convincingly  than  the  language  which  was 
employed,  administrative  findings  which  fully  satisfy  the 
substance  of  the  requirements  spelled  out  in  that  decision, 
namely,  that  the  contract  rate  differential  was  unlawful  because 
adverse  to  the  public  interest  in  that  it  constituted  a  discrimina¬ 
tion  or  preference  of  the  kind  prohibited  by  the  Act.  Peti¬ 
tioner’s  contention  that  the  exact  phraseology  of  Sierra  must  be 
used  (Pet.  Br.  12)  makes  a  fetish  of  mere  words.  All  that  is 
necessary  is  that  findings  having  the  substance  there  indicated 
must  be  made.  This  was  done. 

The  Examiner’s  findings  on  this  issue,  adopted  by  the  Com¬ 
mission,  were  (R.  7883-84) : 

(14)  On  the  evidence  in  this  case,  two  rates  in  the 
Central  Rate  Zone,  based  on  separate  contracts  for  the 
“old”  and  “new”  natural  gas,  are  not  in  the  public  in¬ 
terest  and  should  be  discontinued. 

(19)  The  continued  existence  of  two  rate  schedules 
for  United’s  sales  to  Mississippi  will  constitute  the  main¬ 
tenance  of  an  unreasonable  difference  in  rates  and 
charges  for  the  same  service  at  the  same  delivery  point, 
contrary  to  the  provisions  of  Section  4  (b)  of  the  Nat¬ 
ural  Gas  Act. 

(20)  Compliance  with  Section  4  of  the  Natural  Gas 
Act  will  be  effected  by  the  making  of  a  filing  by  United 
which  will  eliminate  unjust,  unreasonable  and  unduly 
discriminatory  rates  to  Mississippi  and  which  will  apply 
to  Mississippi  the  same  rates  which  are  now  applicable 
to  all  its  other  pipe-line  customers  served  from  United’s 
transmission  system  in  the  Central  Rate  Zone. 

33  Federal  Power  Commission  v.  Sierra  Pacific  Power  Co.,  330  U.  S.  348 
(1956)  atfirminv  96  U.  S.  App.  D.  C.  140,  223  F.  2d  605  (1955). 
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Thus  there  have  been  express  findings  that  two  rates  con¬ 
stitute  “an  unreasonable  difference”,  that  their  replacement  by 
a  single  rate  will  “eliminate  unjust,  unreasonable  and  unduly 
discriminatory  rates”,  and  that  two  rates  “are  not  in  the  public 
interest.”  This  completely  satisfies  the  requirement  spelled 
out  in  the  Sierra  case  (350  U.  S.  at  p.  355)  that  it  is  the  concern 
of  the  Commission  to  find  “whether  the  rate  is  so  low  as  to 
adversely  affect  the  public  interest — as  where  it  might  *  *  * 
be  unduly  discriminatory.” 

The  reasons  given  and  the  authority  cited  by  the  Presiding 
Examiner  in  his  decision  fully  support  his  findings  (R. 
7864-66) : 

The  term  “pre-emptive  right”  imports  a  right  to  the 
exclusion  of  others,  i.  e.,  Mississippi  claims  to  have  a  pre¬ 
ferred  position  above  all  other  customers  of  United  to 
specified  resources  of  the  latter. 

If  Mississippi  ever  had  a  pre-emptive  right  such  as  it 
i  claims,  the  exercise  of  such  right  should  not  be  per¬ 
mitted  because  it  would  involve  an  unjust  preference 
and  would  be  discriminatory  in  its  effect  upon  United’s 
customers.  A  rate  based  upon  a  contract  creating  such 
a  pre-emptive  right  would  be  against  the  public  interest. 
^On  the  facts  in  this  case,  the  Presiding  Examiner  finds 
i  that  two  rates  in  the  Central  Rate  Zone  based  on  sep¬ 
arate  contracts  for  the  “old”  and  “new”  gas  would  not 
be  in  the  public  interest  and  should  not  be  continued.®8 

As  Judge  Cardozo  put  it  in  Postal  Telegraph-Cable 
Co.  v.  Associated  Press,  127  N.  E.  256, 257 : 

“I  think  the  plaintiff  cannot  justify  discrimination 
among  customers  by  dividing  contracts  between  new 
and  old,  and  applying  a  different  rate  to  each.  The  law 
says  that  under  like  conditions  of  service,  charges  shall 
be  equal  #  *  *” 

The  views  expressed  by  Judge  Cardozo  were  cited 

*  Mississippi  concedes  [at  p.  52  of  its  brief]  that  “if  after  a  proper 
proceeding  the  Commission  found  the  contract  rate  to  be  against  the 
public  interest  it  could  modify  it  or  set  it  aside  entirely”  (215  F.  2d 
885) .  [Citation  refers  to  Mobile  Gas  Service  Corp.  v.  Federal  Forcer 
Commission,  (C.  A.  3, 1954),  affirmed,  350  U.  S-  332  (1956)]. 
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with  approval  by  the  Supreme  Court  in  ICC  v.  United 
States,  289  U.  S.  385,  389. 

In  State  v.  Mead  Corporation,  238  X.  C.  451,  78  S.  E. 
2d  290,  298,  the  Supreme  Court  of  North  Carolina  held 
that  “[T]  he  obligation  of  a  public  sendee  corporation 
to  serve  impartially  and  without  unjust  discrimination 
is  fundamental  *  *  *”  There  must  be  substantial 
differences  in  service  or  conditions  to  justify  difference 
in  rates.  There  must  be  no  unreasonable  discrimination 
between  those  receiving  the  same  kind  and  degree  of 
service.  Hoewer  v.  Oxford  Water  and  Electric  Co.,  153 
X.  C.  539,  69  S.  E.  607;  Postal  Telegraph  Cable  Co.  v. 
Associated  Press,  228  N.  Y.  370, 127  X.  E.  256. 

To  permit  Mississippi  to  have  two  rates  based  alleg¬ 
edly  on  historical  contract  relationships  between  United 
and  Mississippi  without  regard  to  the  rights  of  the 
other  customers  in  the  same  class,  receiving  the  same 
service,  in  the  same  rate  zone  would  amount  to  unlawful 
discrimination  against  such  customers. 

The  record  demonstrates  beyond  question  that  United  ren¬ 
ders  a  single  service  to  petitioner  at  a  single  delivery  point  (R. 
286,  7874) ,  identical  to  service  rendered  to  other  pipeline  com¬ 
panies  similarly  situated  in  the  Central  Rate  Zone.  While  the 
split  level  rates  of  75tf  per  Mcf  demand  and  a  9<  per  Mcf  com¬ 
modity  charge  for  the  PL-3  rate  and  $1.15  demand  and  10c 
commodity  charge  for  the  PL-2  rate  suggested  in  petitioner’s 
brief  (Pet.  Br.  19)  would  produce  approximately  the  same 
revenues  in  the  test  year  from  the  total  sale  as  the  single  rate 
authorized  by  the  Commission,  petitioner’s  interest  in  the  sug¬ 
gested  rates  may  be  due  to  the  fact  that  the  lower  of  the  two 
rates  suggested  by  it  would  apply  to  the  part  of  the  service 
which  it  contends  it  is  entitled  to  have  expanded  in  the  future. 
Moreover,  it  thereby  would  retain  one  rate  which  is  below 
the  average  cost  to  United  of  rendering  service  to  other  cus¬ 
tomers  similarly  situated,  and,  in  consequence,  unduly  pre¬ 
ferential  to  petitioner  and  unduly  discriminatory  against  other 
customers.  Such  preferential  and  discriminatory  rates,  the 
Presiding  Examiner  found,  would  be  eliminated  by  a  single 
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uniform  rate.  The  Commission  concurred  in  this  finding,, 
adhering  to  its  consistent  practice.1* 

Congress  has  committed  to  the  Commission  the  determina¬ 
tion,  by  an  application  of  informed  judgment  to  existing  facts, 
of  the  existence  of  the  preferences  and  discriminations  sought 
to  be  prevented  by  the  Act.  Michigan  Consolidated  Gas  Co. 
v.  F.P.  C.y  203  F.  2d  895,  901  (CA  3),  citing  United  States  v. 
Chicago  Heights  Trucking  Company,  310  U.  S.  344,  352-53 
(1940).  Here,  finding  such  discrimination  upon  substantial 
evidence,  the  Commission  has  acted  in  an  appropriate  manner 
to  end  it. 

Accordingly,  there  is  no  basis  to  petitioner’s  contention  that 
Sierra  entitles  it  to  the  continuation  of  split  level  rates.  To 
the  contrary,  Sierra  reiterates  the  power  of  the  Commission 
under  Section  5  (a)  to  modify  rates  properly  found,  as  here,  to 
be  “unduly  discriminatory.” 

As  we  read  Petitioner’s  brief,  its  whole  attack  on  the  rate 
authorized  by  the  Commission  depends  upon  acceptance  of  its 
argument  that  its  1929  contract  entitles  it  to  a  preferred  status 
rate-wise  among  United’s  customers  and  that  the  refusal, 
through  adoption  of  a  single  rate  authorized  by  the  Commis¬ 
sion,  to  maintain  that  preferred  status,  would  “put  an  undue 
portion  of  the  total  pipeline  increase  upon  Mississippi”  and 
“result  in  preferentially  low  increases  being  made  applicable 
to  United’s  other  pipeline  customers”.  Pet.  Br.  17.  Undue, 
that  is,  because  disruptive  to  petitioner’s  preferred  status. 

But  the  Examiner’s  findings  adopted  by  the  Commission  and 
amply  supported  by  the  record  were  that  to  continue  such  a 
preferred  status  to  petitioner  would  in  itself  be  an  unlawful 
preference  to  it  and  unlawful  discrimination  against  United’s 

“  J»  the  Matter  of  Texas  Gas  Transmission  Corporation,  11  FPC  227, 
Docket  No.  G-1847,  Opinion  No.  232,  issued  July  25,  1952.  There,  as  here, 
the  Commission  was  confronted  with  the  question  of  whether  to  permit 
the  continuance  of  two  rates  by  United  to  a  pipeline  customer  for  a  single 
delivery  in  the  vicinity  of  Sterlington.  One  rate,  like  petitioner’s  PL-3 
rate,  was  set  by  a  contract  prior  to  May  15, 1951.  The  other  rate,  like  peti¬ 
tioner’s  PL-2  rate,  was  agreed  to  following  United’s  application  for  the 
G-1447  facilities.  There,  the  Commission  said  that  the  “establishment  of 
two  rates  for  the  same  service  to  the  same  customer  at  the  same  point  of 
delivery  is  poor  rate  practice.”  (Mimeo  ed.,  p.  62.)  Accordingly,  it  con¬ 
ditioned  the  certificate  granted  upon  United  filing  a  single  uniform  rate, 
which  later  was  designated  rate  schedule  PL-4. 
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other  customers  in  the  same  zone.  Those  findings  are  clearly 
in  accordance  with  the  principles  of  prior  Commission  decisions 
consistently  upheld  by  the  courts. 

In  eliminating  the  undue  discrimination  and  preference 
found  to  exist,  the  Commission  authorized  the  filing  of  a  single 
rate  found  to  be  just,  reasonable,  and  not  unduly  discriminatory 
in  lieu  of  the  existing  split  level  rates.  R.  7884-85.  These 
conclusions  are  amply  supported  of  record,1*  stemming  from 
the  facts  uncovered  in  the  long  and  extensive  G-1142  investi¬ 
gation  of  United’s  entire  operations.  The  end  results  of  such 
investigation  are  contained  in  Exhibits  77-A,  77-B,  78A,  79,  80 
and  81. 20 

Upon  the  basis  of  the  record,  the  Commission  found  that 
United’s  rate  base  for  the  test  year  is  $291,406,069  and  that 
$143,628,905  is  United’s  total  cost  of  service,  including  a  $89,- 
218,222  allowance  for  purchased  gas  costs.  R.  1488, 1507, 7882- 
83.  Petitioner  only  objects  to  that  portion  of  the  cost  of  service 
represented  by  purchases  by  United  from  Union.  Pet.  Br.  12, 
23-43. 

Because  the  Commission’s  jurisdiction  extends  only  to  the 
transportation  or  sale  of  natural  gas  in  interstate  commerce  for 
resale,  an  allocation  was  necessary,  United  being  also  engaged 
in  sales  not  subject  to  the  Commission’s  jurisdiction.  Colorado 
Interstate  Gas  Co.  v.  Federal  Power  Commission ,  324  U.  S. 
581, 588  (1945) ;  Mississippi  River  Fuel  Corp.  v.  Federal  Power 
Commission ,  82  U.  S.  App.  D.  C.  208, 163  F.  2d  433, 437  (1947). 
Applying  the  demand  and  commodity  method  of  cost  allocation 
which  it  has  consistently  employed,  with  judicial  approba¬ 
tion,21  the  Commission  found  that  $74,412,222  represented  the 

"R.  207-36,  248-69,  278-90,  293-303,  304-07,  457-523,  324-37,  539-39. 
567-71. 

*  1490-1515,  1547-**  1 11 7 . 

21  State  Corporation  Commission  v.  Federal  Poicer  Commission,  206  F.  2d 
690, 707-11  (C.  A.  8, 1953) ;  cert,  denied,  346  U.  S.  922  (1954) ;  In  the  Matter 
of  Atlantic  Seaboard  Corp.,  11  FPC  43,  Docket  No.  G-13S4,  Opinion  No. 
225,  issued  April  25,  1952,  94  PUR  (NS)  235;  In  the  Matter  of  Northern 
Natural  Gas  Co.,  11  FPC  123,  Docket  No.  G-1382,  Opinion  No.  228,  issued 
June  11,  1952,  95  PUR  289;  In  the  Matter  of  Colorado  Interstate  Gas  Co „ 
11  FPC  324,  Docket  No.  G— 1115,  Opinion  No.  235,  issued  August  8, 1952,  95 
PUR  (NS)  97 ;  In  the  Matter  of  United  Fuel  Gas  Co.,  12  FPC  — ,  Docket  No. 
G-1781,  Opinion  No.  258,  issued  August  7, 1953, 100  PUR  (NS)  405;  In  the 
Matter  of  Panhandle  Eastern  Pipe  Line  Co.,  13  FPC  — ,  Docket  No.  G-1116. 
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total  cost  of  service,  including  a  fair  return,  for  jurisdictional 
sales.  Of  that  amount,  $31,568,699  represented  the  cost  to 
United  of  rendering  service  to  pipeline  customers  served  from 
transmission  facilities  in  the  Central  Rate  Zone.  R.  7882-83, 
1549,  1558-64.  By  subtracting  the  revenues  accruing  to 
United  under  the  rates  in  effect  prior  to  January  3,  1953,  from 
pipeline  companies  so  served  ($26,559,305),  the  Commission 
concluded  that  United’s  rates  were  deficient  by  $5,009,394.  In 
other  words,  on  the  basis  of  the  sales  for  the  test  period,  United 
was  receiving  on  the  average  10.85tf  per  Mcf  to  render  service 
costing  on  the  average  12.89^  per  Mcf.  R.  1549. 

Petitioner  does  not  challenge  in  this  Court  the  correctness 
of  the  cost  allocation  method  and  procedures  applied  by  the 
commission.  It  stands  on  the  proposition,  clearly  erroneous, 
that  it  is  entitled  to  an  allocation  of  cost  to  each  delivery  under 
the  old  and  new  contract. 

The  Commission,  having  concluded  that  $31,568,699  repre¬ 
sented  the  cost  of  service  to  petitioner  and  those  similarly 
situated  in  the  Central  Rate  Zone,  determined  that  a  uniform 
rate,  consisting  of  a  75tf  demand  and  10^  commodity  charge, 
was  just,  reasonable,  not  unduly  discriminatory  or  preferential 
for  the  sale  of  natural  gas  to  petitioner.  That  rate  is  the  same 
as  applicable  to  other  pipeline  companies  similarly  situated. 
Expressed  in  terms  of  100%  load  factor,  the  rate  averages  12.5^ 
per  Mcf.  This  compares  to  an  average  cost  of  12.89^  per  Mcf. 
R.  1549.  In  terms  of  89%  load  factor,  the  rate  is  equal  to  the 
average  cost.  As  applied  to  petitioner,  the  uniform,  single 
rate  would  reduce  charges,  upon  the  basis  of  the  split  level 
rates  in  effect  on  January  3,  1953,  by  an  amount  of  $948,410 
annually.  R.  1578.” 

It  is  well  established  that  a  rate  which  produces  revenues 
sufficient  to  recover  the  cost  of  service  allooable  to  a  class  of 

Opinion  Xo.  269.  issued  April  15,  1954,  3  PUR  3d  396;  In  the  Matter  of  Bl 
Paso  Natural  Gas  Co.,  13  FPC — ,  Docket  Xo.  G-201S,  Opinion  Xo.  27S,  issued 
November  26, 1954. 

*  Under  the  terms  of  the  order  accompanying:  Opinion  No.  253,  In  the 
Matter  of  Mississippi  River  Fuel  Corporation,  Docket  No.  G-2153,  issued 
June  3,  1953,  petitioner  is  required  to  file  a  reduction  in  the  uniform  rates 
applicable  to  its  customers  if  United  is  required  by  any  final  orders  in 
Docket  Nos.  G-1142  and  G-2019  to  reduce  rates  to  petitioner  (mimeo.  ed„  pp. 
6-7, 15). 
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service  and  which  apportions  such  cost  fairly  to  each  customer 
is  just  and  reasonable.  Mississippi  River  Fuel  Corporation  v_ 
Federal  Power  Commission,  82  U.  S.  App.  D.  C.  208,  163  F„ 
2d,  433,450-51. 

As  noted  previously,  petitioner  complains  that  the  single  rate 
puts  an  undue  portion  of  the  rates  and  charges  upon  it,  pointing 
out  that  10%  of  the  increase  applicable  to  pipeline  customers, 
based  on  rates  in  effect  prior  to  January  3, 1953,  is  placed  upon 
it.  This  fact  results  from  the  circumstance  that  petitioner  is 
purchasing  relatively  more  gas  under  its  older,  low  price  con¬ 
tract,  than  are  other  customers.  The  record  shows  that  South¬ 
ern  Natural  Gas  Company  has  an  increase  of  17.4%  and  Texas 
Eastern  Transmission  Corporation,  5.6%,  while  Texas  Gas 
Transmission  Corporation  (Texas  Gas),  has  a  decrease  of 
12.5%.  R.  1578.  Petitioner’s  increase  here  is  merely  the  nec¬ 
essary  incident  of  adjustment  to  a  uniform  rate  which  applies 
to  all  customers  similarly  situated  regardless  of  the  age  of  their 
contracts.23  Michigan  Consolidated  Gas  Co.  v.  Federal  Power 
Commission,  203  F.  2d  895, 901  (C.  A.  3, 1953). 

Petitioner’s  argument  that  Texas  Gas  receives  an  undue  pref¬ 
erence  is  misleading.  Pet.  Br.  17-18.  In  considerable  part, 
the  decrease  shown  for  Texas  Gas  results  from  a  reclassifica¬ 
tion  of  United’s  sales  between  sales  in  the  field  and  sales  made 
from  United’s  transmission  system.  The  single  rate  pre¬ 
scribed  in  1952  (In  the  matter  of  Texas  Gas  Transmission  Corp_ 
11  F.  P.  C.  227,  Docket  No.  G-1847,  Opinion  No.  232,  issued 
July  25,  1952)  for  United’s  sale  to  Texas  Gas  was  premised 
on  the  assumption  that  the  total  sale  under  that  company's 
old  and  new  contracts  was  made  from  United’s  transmission 
system.  This  was  subsequently  shown  to  be  incorrect  in  the 
proceedings  in  which  the  order  here  under  review  was  entered. 
Here  it  was  determined  that  United  renders  two  distinct  serv¬ 
ices  to  Texas  Gas:  (1)  in  the  field,  and  (2)  from  its  transmis¬ 
sion  system.  R.  1558, 1578.  Under  the  single  rate  Texas  Gas 
was  paying  excessive  amounts  to  United;  in  fact,  it  was  sub- 

**  The  use  of  average  costs  is  a  disadvantage  to  some  customers  who  are- 
served  at  less  than  average  cost ;  and  a  benefit  to  those  served  at  more  than 
average  cost. 
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sidizing  other  customers,  including  petitioner.  It  is  the  recti¬ 
fication  of  that  discrimination  which  produces  what  petitioner 
here  claims  to  be  an  undue  preference.  But  the  single  rate  to 
petitioner,  found  to  be  just  and  reasonable,  as  the  evidence 
clearly  shows,  recovers  the  cost  of  service  and  puts  all  cus¬ 
tomers  similarly  situated  on  equal  footing. 

Nor  is  there  substance  to  the  claim  that  the  single  rate  is 
damaging  to  it  because  of  petitioner's  non- jurisdictional  in¬ 
terruptible  sales  in  the  St.  Louis  area.  Pet.  Br.  18.  The  Com¬ 
mission  found  that  the  evidence  presented  by  petitioner  was 
insubstantial,  lacking  specificity  and  conviction.  R.  7876.  An 
examination  of  the  evidence  reveals  that  it  is  entirely  specu¬ 
lative. 

Petitioner’s  witness  testified  that  the  uniform  rate  “could 
have  a  very  adverse  effect  *  *  *  Perhaps  today  it  wouldn't 
since  we  are  using  *  *  *  the  old  contract  in  excess  of  72  per¬ 
cent,  but  we  could  very  well  be  hurt  by  it  if  in  a  depressed 
business  condition  or  a  bad  competitive  condition  we  were  un¬ 
able  to  sell  as  much  gas  as  would  be  required  to  keep  that  old 
contract  at  72  percent  *  *  R.  830.  The  witness  said 
petitioner  opposed  the  single  rate  “Largely  because  of  its  po¬ 
tential  adverse  effect ”.  Petitioner,  he  said,  was  concerned  be¬ 
cause  such  a  rate  could  adversely  affect  interruptible  business. 
R.  831. 24  In  making  this  statement  the  witness  contemplated 
a  falling  off  in  petitioner’s  interruptible  industrial  business. 
He  candidly  admitted,  however,  it  was  not  reasonable  to  expect 
any  such  development  for  the  present  time.  R.  832. 

Such  a  showing,  it  is  submitted,  is  too  insubstantial  and  in¬ 
adequate  as  a  foundation  for  a  conclusion  that  the  single  rate 
is  economically  detrimental  to  petitioner.  Moreover,  if  in 
the  light  of  experience  the  uniform  rate  turns  out  to  be  burden¬ 
some  to  petitioner,  the  doors  of  the  Commission  are  open  for 
relief.  This  order  is  not  one  for  all  time.  Federal  Power 

“Footnote  2  on  page  18  of  petitioner’s  brief  is  misleading.  The  fact  is, 
as  the  Commission  found,  that  the  total  commodity  costs  as  reflected  in  the 
single  rate  would  be  $254,270  less  than  rates  in  effect  on  January  3,  1953, 
not  $739,508  more  as  contended  by  petitioner.  Under  rate  schedules  PL-2 
and  PL-3  the  average  commodity  cost  to  petitioner  is  10.220  per  Mcf 
(73,950,800  Mcf  at  90  per  Mcf  and  39,751,128  Mcf  at  12J50  per  Mcf).  The 
commodity  component  under  the  single  rate  is  100  per  Mcf.  R.  7875. 
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Commission  v.  Hope  Natural  Gas  Co.,  320  U.  S.  591,  615 
(1944). 

From  the  foregoing,  it  can  be  seen  that  the  findings  and 
conclusions  of  the  Commission  that  a  uniform  rate  is  just  and 
reasonable,  and  that  the  continuation  of  two  separate  rates  to 
petitioner  subjects  United’s  customers  similarly  situated  to 
undue  discrimination,  are  fully  supported  by  substantial  evi¬ 
dence.  Section  19  (b)  of  the  Act  makes  such  findings  conclu¬ 
sive  when  they  are  fully  supported,  and  they  may  not  be  set 
aside  by  the  courts.  Federal  Power  Commission  v.  Hope 
Natural  Gas  Co.,  320  U.  S.  591,  615  (1944) ;  Swayne  &  Hoyt , 
Ltd.  v.  United  States,  300  U.  S.  297,  304,  307  (1906) ;  National 
Labor  Relations  Board  v.  Link-Belt  Co.,  311  U.  S.  584,  597 
(1941) ;  Board  of  Trade  v.  United  States,  314  U.  S.  534;  546-47 
(1942);  Colorado  Interstate  Gas  Co.  v.  Federal  Power  Com¬ 
mission,  142  F.  2d  943,  961  (1944),  affirmed,  324  U.  S.  581 
(1945). 

II 

It  was  not  error  to  use  prices  paid  for  gas  purchased  from  its 
affiliate  in  determining  United’s  cost  of  service 

Petitioner  contends  that  it  was  error  for  the  Commission, 
in  determining  United’s  cost  of  service,  to  include  the  cost  of 
gas  purchased  from  Union  at  the  prices  fixed  in  the  contracts.*5 
Pet.  Br.  23-43.  In  support  of  its  contention  petitioner  relies 
first  upon  a  number  of  cases  (some  of  them  involving  the  Com¬ 
mission)  upholding  regulatory  commission  scrutiny  of  pay¬ 
ments  made  by  a  regulated  utility  for  service  or  property 
purchased  from  an  affiliate  and  upholding  commission  dis¬ 
allowances  of  excesses  over  the  affiliate’s  actual  cost  or  other 
proper  amount  (Pet.  Br.  25-27);  second,  upon  the  claimed 
fact  that  United’s  initial  contracts  with  Union  were  superseded 
by  amendatory  contracts  providing  higher  prices,  without  legal 
consideration  for  such  increases.  Pet.  Br.  30-31. 

*  Before  the  Commission,  petitioner  contended  that  United  was  limited 
to  the  amount  per  Mcf  set  forth  in  initial  contracts  with  Union  (many  of 
them  entered  into  in  1937)  and  could  not  use  the  prices  in  supplementary  and 
amendatory  contracts  entered  into  between  1947  and  1954.  R.  7809. 
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A,  The  Commission,  while  empowered  to  go  behind  Union's  contract  prices*. 

was  not  required  to  do  so  here 

While  the  cases  relied  upon  by  petitioner  upheld  commission 
disallowances  of  excess  paid  to  affiliates,  none  of  those  cases 
held  that  a  commission  had  to  do  so  before  fixing  rates  in  a 
particular  case.  Here  the  Federal  Power  Commission,  as  a 
matter  of  administrative  feasibility,  did  not  undertake,  in  the 
seven  consolidated  proceedings  on  United’s  rates,  to  enlarge 
those  proceedings  to  include  a  full  blown  rate  case  against 
Union  as  well. 

Under  the  circumstances  confronting  the  Commission,  this 
was  a  reasonable  exercise  of  administrative  discretion.  These 
proceedings  had  been  pending  for  over  seven  years.  To  under¬ 
take  additionally  to  decide  in  them  the  problem  involved  in  the 
regulation  of  a  gas  producer’s  rates,2*  as  in  the  Union  matter, 
would  have  further  and  unwarrantedly  delayed  the  decision  of 
these  proceedings  until  that  question  can  be  resolved.  Com¬ 
pare  Lindheimer  v.  Illinois  Bell  Telephone  Co.,  292  U.  S.  151, 
175.  Furthermore,  the  Commission  knew  that  any  rates 
authorized  in  these  proceedings  would  be  short-lived,  United 
having  filed  in  Docket  No.  G-9547  higher  rates  to  its  customers, 
including  petitioner,  which  became  effective  on  April  1,  1956, 
pursuant  to  motion.27 

Moreover,  none  of  the  cited  cases  ( Western  Distributing  Co. 
v.  P.  S.  C.  of  Kansas ,  2 So  U.  S.  119;  Cities  Service  G.  Co.,  v^ 
F.  P.  C.,  155  F  2d  694  (CA  8),  certiorari  denied,  329  U.  S.  773; 
Colorado  Interstate  G.  Co.  v.  F.  P.  C.  142  F  2d  943,  957  (C.  A. 

26  Cf.,  In  the  Matter  of  Panhandle  Eastern  Pipe  Line  Company,  13  FPC 

- ,  Docket  Xo.  G-1116,  Opinion  Xo.  269,  3  PUR  3d  396,  issued  April  15, 

1954;  set  aside  and  remanded,  230  F.  2d  S10  (C.  A.  D.  C.),  petition  for 
certiorari  pending;  In  the  Matters  of  Union  Oil  Company  Docket  Nos. 
G-4331,  etc..  Sun  Oil  Company,  et  al..  Docket  Xos.  G-S28S,  etc..  Forest  Oil 
Corporation,  Docket  No.  G-5510,  orders  issued  October  24,  1955.  In  the 
Panhandle  case  this  Court  held  that  an  allowance  for  field  price  is  not  un¬ 
lawful  merely  because  it  departs  from  the  traditional  rate-base  method 
which  had  been  applied  in  the  past  by  the  Commission  to  determine  the  cost 
of  company-produced  gas.  But  because  the  rate-base  method  had  not  been 
“used  as  a  point  of  departure”  (p.  S18),  the  proceedings  were  remanded  to 
the  Commission.  This  Court  did  not,  as  petitioner  footnotes  (Pet.  Br.  24), 
criticize  the  Panhandle  method  of  valuing  gas.  It  held  that  there  were  not 
sufficient  findings  to  justify  the  difference  between  cost  and  value. 

27 Thus,  the  rates  authorized  in  these  matters  insofar  as  petitioner  is. 
concerned  were  effective  from  November  8,  1955,  through  March  31,  1956. 


10)  certiorari  denied,  324  U.  S.  626;  Natural  G.  P.  L.  Co.  v. 
Slattery ,  302  U.  S.  300,  307 ;  Dayton  P.  &  L.  Co.  v.  P.  U.  C.,  292 
IT.  S.  290, 308;  United  Fuel  G.  Co.  v.  Railroad  Commission ,  278 
U.  S.  300,  320)  involved  payments  made  to  an  affiliate  under  a 
rate  which  might  itself  be  subject  to  direct  regulation  by  the 
same  commission.  And  none  held  that  it  was  incumbent  upon 
the  regulatory  commission  to  investigate  and  pass  upon  the 
affiliate's  rate  in  the  same  case  in  which  the  subject  utility's 
rates  are  fixed.26*  In  analogous  circumstances,  commissions 
have,  as  a  matter  of  common  practice,  fixed  rates  without 
undertaking  to  resolve  upstream  rate  questions  even  though 
those  rates  might  be  within  their  reach  either  because  of  the 
existence  of  affiliation,  or  because  the  upstream  sale  is  itself 
directly  subject  to  the  same  commission’s  regulatory  juris¬ 
diction. 

Thus,  since  the  enactment  of  the  Natural  Gas  Act,  state 
commissions,  in  regulating  retail  rates  based  on  costs  which 
include  upstream  wholesale  rates  charged  by  affiliates  subject 
to  the  jurisdiction  of  this  Commission,  have  commonly  allowed 
the  rates  of  affiliates  on  file  with  this  Commission.  Pennsyl¬ 
vania  Public  Utility  Commission  v.  Manufacturers  Light  & 
Heat  Co.,  5  PUR  3d  346,  374  (1954) ;  Re  United  Fuel  Gas  Co., 
1  PUR  3d  373,  379  (W.  Va.,  1953) ;  Re  Michigan  Consolidated 
Gas  Co.,  97  PUR  (NS)  351, 357  (Mich.,  1952) ;  The  East  Ohio 
Gas  Company,  56  PUR  (NS)  73,  89  (Ohio,  1944). 

So  also  the  Federal  Power  Commission  has  more  than  once 
had  to  confine  scope  of  its  rate  proceedings  to  a  single 
corporation’s  sales.  Prior  to  Phillips  Petroleum  Company  v. 
Wisconsin,  347  U.  S.  672  (1954),  where  a  pipe-line  company 
bought  gas  from  a  non-affiliated  producer,  the  Commission 
allowed  the  price  of  that  gas  as  a  part  of  the  pipeline  com¬ 
pany’s  recoverable  cost  of  service.  R.  7807.  Since  Phillips, 
it  has  been  urged  upon  the  Commission  that  it  should  establish 
the  justness  and  reasonableness  of  the  rates  of  independent  pro¬ 
ducers  supplying  natural  gas  to  an  interstate  pipeline  com¬ 
pany  in  proceedings  on  pipeline  company’s  rates.  The  Com¬ 
mission  rejected  this  contention  In  the  Matter  of  Tennessee 

“*Cf.,  Eastern  Airlines,  Inc.  v.  C.  A.  B.,  85  U.  S.  App.  D.  C.  412,  ITS 
F.  2d  726  (1949) ;  Urvited  Air  Lines,  Inc.  v.  C.  A.  B.,  —  U.  S.  App.  D.  C.  — , 
228  F.  2d  13, 16  (19/5). 
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Gas  Transmission  Company ,  Docket  No.  G-5259,  order  issued 
July  14, 1955, 9  PUR  3d  447,  saying: 

The  producer-suppliers  rates,  the  reasonableness  of 
which  interveners  seek  to  probe  here,  are  rates  and 
charges  which  have  become  effective  pursuant  to  filed 
rate  schedules.  They  represent  the  only  rates  which 
the  producer-suppliers  to  Tennessee  may  charge,  and 
which  Tennessee  may  pay.  Such  rates  being  fixed  and 
certain  cannot  now  be  changed  except  in  proceedings 
instituted  under  Section  5  (a)  of  the  Natural  Gas  Act. 
That  section  gives  the  Commission  power,  after  hearing, 
to  determine  by  order  the  just  and  reasonable  rates  to 
be  thereafter  observed  and  in  force. 

Finally,  it  is  to  be  noted  that  a  full  blown  rate  case  against 
Union,  such  as  would  be  involved  in  acceding  to  petitioner’s 
contentions  for  determination  of  the  reasonableness  of  Union’s 
rates  upon  the  basis  of  field  price  and  cost  of  service  data,  clearly 
would  both  be  a  major  undertaking  as  a  rate  case  and  involve 
the  controverted  question  of  Commission  jurisdiction  over 
Union’s  sales. 

Union’s  sales  to  United  alone  aggregated  more  than  205,000,- 
000  Mcf  for  the  year  ended  October  31, 1954.  That  gas  is  pro¬ 
duced  from  592  wholly  owned  and  365  partially  owned  wells 
in  numerous  fields,  and  is  sold  under  more  than  300  contracts. 
R.  2303-6571;  Pet.  Br.  57.  United’s  purchases  alone  from 
Union  in  1953  totaled  $17,000,000.  Pet.  Br.  25 ;  R.  7364r-7456.a 

Following  the  decision  of  the  Phillips  case,  Union  abstained 
from  filing  its  rates  with  the  Commission  or  applying  for  cer¬ 
tificates  of  public  convenience  and  necessity,  and  obtained  an 
injunction,  which  was  reversed  by  this  Court,  Federal  Power 
Commission  v.  Union  Producing  Company ,  —  U.  S.  App.  D. 
C.  — ,  230  F.  2d  36  ( 1956) ,  certiorari  denied  May  7, 1956,  against 
the  enforcement  of  the  rules  issued  by  the  Commission  to 
cover  independent  producers.  The  Commission  has  initiated  a 

*  In  the  test  year  (1952  adjusted),  however.  Union’s  revenues  from  United 
in  five  operating  districts  located  in  the  Central  and  Southwest  rate  zones 
amounted  to  $10,340,348.  R.  7808. 
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proceeding  to  determine  the  jurisdictional  question.2*  Pet.  Rr. 
56-62. 

Clearly,  in  view  of  these  circumstances,  it  was  not  incumbent 
upon  the  Commission  to  investigate  and  introduce  into  the 
record  in  this  proceeding  a  sufficient  showing  of  facts  to  enable 
a  decision  to  be  reached  on  the  question  of  jurisdiction  over, 
and  lawfulness  of,  Union’s  rates.  Thus,  the  only  question  is 
whether,  although  not  under  a  duty  to  determine  the  lawfulness 
of  Union’s  rates,  it  was  error  for  the  Commission  on  the  evi¬ 
dence  relied  upon  by  petitioner  not  to  disallow  some  part  of 
the  prices  charged  by  Union  in  determining  lawful  rates  for 
United. 

B.  The  evidence  relied  on  by  petitioner  was  insufficient  to  support 
disallowance  of  any  part  of  the  Union  contract  prices 

Petitioner  argues  that  since  there  was  no  arm’s-length  bar¬ 
gaining  and,  it  says,  no  legal  consideration  for  the  increases  in 
the  contract  prices  paid  to  Union  by  United,  those  prices  should 
not  have  been  allowed  in  full  by  the  Commission  in  determining 
United’s  cost  of  service.  Pet.  Br.  31.  But  clearly  there  is  no 
evidence  of  record  which  would  have  supported  a  Commission 
disallowance  of  any  portion  of  the  prices  paid.  For  as  the 
Examiner  pointed  out  (R.  7825-26)  there  is  no  evidence  of 
Union’s  cost  of  service,  and  hence  no  evidence  that  its  prices 
were  excessive  judged  by  cost  of  service ;  no  evidence  of  field 
price,  and  hence  no  evidence  that  judged  thereby  Union’s  prices 
were  excessive  under  the  method  followed  by  the  Commis¬ 
sion  in  the  Panhandle  case;  and  no  evidence  on  any  rec¬ 
ognized  formula  for  rate  making  that  Union’s  prices  were 
excessive  and  unlawful.30  Indeed,  petitioner’s  brief  recognizes 
this  absence  of  evidence,  resting  its  argument  on  the  assump- 

"  Petitioner  states  that  the  Commission  has  entered  into  an  investigation 
of  the  rates  and  charges  of  Union.  Pet  Br.  34.  This  is  not  correct  The 
order  of  the  Commission  is  limited  to  an  investigation  of  whether  Union  is 
a  natural-gas  company.  Pet  Br.  56-62. 

*  Also,  as  the  Examiner  pointed  out  In  its  application  for  rehearing  filed 
November  23,  1954  (R.  7632-45)  of  Opinion  No.  277,  rupm,  petitioner  had 
argued  that  the  Commission  should  have  determined  the  price  that  should 
be  allowed  in  accordance  with  Panhandle.  Yet  petitioner  did  not  present 
any  evidence  in  accord  with  Panhandle.  R.  7825. 
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tion  that  it  was  incumbent  upon  the  Commission  to  produce 
some  such  evidence.  However,  as  we  have  shown,  the  cases 
cited  by  petitioner  do  not  so  hold  and  petitioner  cannot  validly 
complain  of  a  rate  that  eliminates  unlawful  discrimination, 
upon  the  basis  of  its  own  failure  to  produce  evidence.  That 
failure  might,  indeed,  warrant  an  inference  that  evidence  of 
cost  of  service  or  field  prices  would  have  been  prejudicial  to 
petitioner.  Runkle  v.  Burnham,  153  U.  S.  216, 225-226. 

Petitioner  seems  to  rely  solely  on  the  absence  of  arm’s-length 
bargaining  and  the  fact  that  Union’s  present  contracts  with 
United  embody  increases  over  prices  in  prior  contracts  which  it 
says  were  superseded  without  any  consideration  passing  be¬ 
tween  the  parties.  But  both  the  superseded  contracts  as  well 
as  the  superseding  contracts  were  entered  into  at  less  than 
arm’s-length  and  there  may  be  as  much  question  whether  the 
old  prices  were,  or  had  become,  unjustly  and  unreasonably  low, 
as  that  the  new  prices  are  too  high.  The  Presiding  Examiner’s 
decision  discloses  the  analysis  he  made  of  the  evidence  in  con¬ 
cluding  that  there  was  no  reasonable  basis  for  disallowing  part 
of  the  new  contract  prices.  The  evidence  offered  by  petitioner, 
and  relied  on  by  it  here,  consisted  of  all  of  the  contracts  between 
Union  and  United  in  five  operating  districts  located  in  United’s 
Central  and  Southwest  Rate  Zones31  (R.  2303-6571),  and 
working  papers  of  the  Commission’s  staff  relating  to  the  prices 
paid  by  United  to  gas  producers,  including  Union,  in  the  same 
two  zones  (exclusive  of  the  Southwest  Louisiana  district). 
Exhibits  83-88,  R.  1772-1782.  What  the  Examiner  did  was 
to  compare  the  prices  paid  by  United  under  its  contracts  with 
its  affiliate,  Union,  with  the  prices  it  paid  under  its  contracts 
with  non-aflfiliated  producers.  He  also  analyzed  evidence  in¬ 
troduced  by  United  comparing  the  United-Union  prices  with 
prices  paid  by  United  and  other  interstate  pipeline  companies, 
including  petitioner  itself,  to  producers  other  than  Union. 
R.  6572-73. 

He  first  examined  the  evidence  on  United’s  gas  requirements 
during  the  test  period  (R.  7806) : 

n  The  Southwest  Rate  Zone  includes  the  Beaumont,  Houston,  San  Antonio, 
and  Southwest  Louisiana  operating  districts ;  the  Central  Zone  includes  the 
Dallas,  Shreveport,  and  Monroe  operating  districts.  Petitioner  did  not  offer 
any  contracts  in  the  Southwest  Louisiana  or  Beaumont  operating  districts. 
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Starting  with  normalized  sales  volumes  for  the  test 
period  (T.  3457,  Exh.  166),  witness  Stockwell  normal¬ 
ized  gas  purchase  requirements  after  verification  of  gas- 
supply  data  furnished  by  United  (T.  3453-54).  Checks 
of  gas  fields  and  a  comparison  of  normalized  require¬ 
ments  with  actual  1953  data  demonstrated  the  accuracy 
of  the  normalization  (T.  3455,  3458,  3462,  3464,  3468). 
The  gas  requirements  were  normalized  by  fields,  by  dis¬ 
tricts,  by  areas,  and  further  by  purchases  from  non- 
affiliated  producers  (arm’s-length  sales)  and  from  Union 
(Exhs.  82-88).  Where  judgment  as  to  the  source  of  gas 
was  vital,  Stockwell  relied  on  the  experienced  judgment 
of  United’s  gas  supply  department  personnel  (T.  3741 
[sic.,  should  have  been  34711). 32 

Such  volumes  and  their  sources  determined,  his  next  step  was 
to  determine  the  prices  to  be  applied  to  the  volumes  (R.  7822) : 

A  properly  qualified  staff  witness  examined  all  con¬ 
tracts  entered  into  between  United  and  Union,  and  be¬ 
tween  United  and  other  producers  and  found  out  what 
prices  United  was  paying  for  natural  gas  under  such 
contracts  as  of  December  31, 1953.  The  witness  applied 
such  prices  to  normalized  gas  requirements  for  the  test 
period  and  determined  in  his  capacity  as  an  accountant 
that  United’s  cost  of  gas  purchased  was  S89.218.255.00. 
This  figure  of  course  included  gas  supplied  to  United 
by  Union. 

Petitioner  does  not  now  object  to  the  Commission’s  use  of  prices 
in  contracts  between  United  and  non-affiliated  producers  (R. 
1152),  only  to  the  prices  in  contracts  with  Union,  which  are 
substantially  lower. 

The  Presiding  Examiner  disposed  of  petitioner’s  contention, 
repeated  anew  in  its  brief  (Pet.  Br.  35),  that  the  Staff’s  witness 
was  required  to  make  a  statement  that  he  “considered  such 
contract  costs  to  be  proper,  fair,  and  reasonable.”  This,  of 
course,  was  the  final  determination  to  be  made  by  the  Presiding 
Examiner  and  the  Commission.  Nevertheless,  what  the  witness 
had  done  was  far  more  than  a  mechanical  application  of  con- 

“  The  following,  respectively,  correlate  the  citation  in  the  quotation  to  the 
record  in  this  Court :  R.  464, 6579,  460-61,  462,  465, 469,  471,  475, 1766-82,  478. 


tract  prices  to  volumes  as  petitioner  erroneously  claims.  The 
prices  were  examined  critically. 

Then,  the  Presiding  Examiner  drew  conclusions  from  the 
evidence  submitted  (R.  7823-24) : 

It  will  be  noted  that  the  Staff  witness  who  testified 
with  regard  to  this  matter  prepared  certain  exhibits 
(82-88  inclusive)  which  were  received  in  evidence.  Ex¬ 
amination  of  the  exhibits  shows  that  on  a  comparative 
basis  United's  gas  purchase  costs,  insofar  as  gas  ob¬ 
tained  from  Union  is  concerned,  were  not  in  excess  of 
the  prices  paid  in  the  same  districts  to  non-affiliated 
producers,  and  on  an  overall  basis  were  less  than  those 
paid  by  United  to  non-affiliated  producers.  In  fact, 

!  the  exhibits  prepared  by  the  Staff  and  introduced  in 
evidence  show  that  the  weighted  average  price  paid  by 
United  to  its  non-affiliated  producers  is  substantially 
more  than  the  average  weighted  price  paid  by  United 
to  Union,  and  this  fact  was  not  contradicted  by  any 
other  evidence  in  the  record. 

Evidence  introduced  by  United  *  *  *  shows  that 
the  average  weighted  prices  paid  by  United  to  Union 
between  194S  and  1953  were  lower  than  the  average 
prices  paid  to  non-affiliated  producers,  i.  e.,  producers 
whose  prices  Mississippi  does  not  challenge  as  being  un¬ 
fair.  unjust  or  unreasonable. 

While  it  is  true  that  United’s  contracts  with  Union 
were  not  reached  as  a  result  of  arm’s  length  bargaining, 
the  evidence  presented  shows  that  the  prices  contained 
i  in  such  contracts,  when  based  upon  objective  standards 
unrelated  to  the  relationship  between  United  and  Union, 
were  not  above  a  level  which  Mississippi  has  conceded 
to  be  fair,  just  and  reasonable  for  others,  i.  e.,  prices  paid 
I  by  United  to  Union  were  not  above  prices  reached  be¬ 
tween  United  and  non-affiliated  producers  as  a  result 
of  arm’s  length  bargaining.33 

Accordingly,  the  Presiding  Examiner  found,  and  the  finding 
was  adopted  by  the  Commission,  that  cost  of  gas  for  the  test 

"The  following  respectively  correlate  the  citations  in  the  quotations  to 
the  record  in  this  Court :  R.  176S-S2.  6572-73. 
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period  was  $89,218,255  (R.  7827,  7883),  including  gas  pur¬ 
chases,  at  contract  prices,  from  Union.  While  absence  of  evi¬ 
dence  of  comparability  of  individual  transactions  might  make 
comparisons  of  the  United-Union  rates  with  other  rates  an  in¬ 
sufficient  basis  for  a  rise  in  Union’s  rates  (Pet.  Br.  39—40),  the 
comparisons  do  make  plain  that  the  evidence  in  the  record 
from  which  they  were  drawn  does  not  afford  any  basis  for  re¬ 
ducing  Union’s  rates  or  disallowing  them  in  part.*  The  rec¬ 
ord  conclusively  demonstrates  that  under  every  contract  with 
Union,  in  every  field,  United  pays  Union  prices  which  are  no 
greater,  or  which  are  substantially  less,  than  the  prices  paid  to 
non-affiliated  producers.  R.  1772-82.  Analysis  of  that  record 
convincingly  shows  that  United,  on  a  weighted  average  basis, 
pays  Union  less  than  it  pays  to  non-affiliated  producers: 


District 

Reanmont.  . 

Weighted  Average  Price  Paid 

Jfonafflliated  Union 

per  3icJ  per  Mef 

_  9.  04C  •‘9.  1R.  17721. 

Houston _ 

_ 8.34* 

7. 95* 

(R.  1773—73). 

San  Antonio 

6.33* 

5.47* 

(R.  1776-78). 

Dallas _ 

_ 9. 13* 

8.64* 

(R.  1779-80). 

Monroe - 

- 7. 32* 

3.96c 

(R.  17S1). 

Shreveport _ 

6.17* 

(R.  1782). 

Average  weighted  price _ 

_ &  27* 

**  6. 45* 

Additionally,  United,  relying  on  current  prices, 

established 

as  a  fact  that  (R.  6572-73) : 

(1)  The  weighted  average  price  United  has  paid  Union  was, 
and  is,  lower  than  the  average  weighted  price  paid  to  non- 

M  That  the  price  paid  Union  in  the  Beaumont  District  is  higher  than  the 
average  price  paid  by  United  to  independent  producers  is  occasioned  by  the 
fact  that  United  purchases  gas  from  Union  in  only  one  field  in  the  district 
(Doty  Field),  but  purchases  gas  from  independent  producers  in  16  fields  in 
the  district  at  prices,  which  are  less  than  the  average  price  paid  in  Doty 
Field.  However,  in  the  Doty  Field  United  pays  Union  exactly  the  same 
price  paid  others. 

There  is  no  evidence  in  the  record  that  any  natural-gas  company  is  pur¬ 
chasing  gas  in  the  field  at  an  average  weighted  price  of  less  than  6.43*. 
In  fact,  the  record  shows  that  major  natural-gas  companies  buying  gas  in 
the  same  fields  or  in  the  same  area  as  United  does,  are  paying  substantially 
more.  R.  6572-73. 


affiliated  producers,  which  were  determined  by  arm's-length 
bargaining. 

(2)  The  weighted  average  price  United  has  paid  Union  was, 
and  is,  lower  than  the  average  weighted  price  paid  to  producers 
by  other  natural-gas  companies,  including  petitioner,  purchas¬ 
ing  gas  in  the  same  fields  or  in  the  same  area  from  which  United 
purchases  gas” 

In  the  light  of  the  foregoing  evidence,  the  implications  which 
petitioner  attempts  to  draw  from  United's  gas-purchase  policy 
are  clearly  unfounded.  Pet.  Br.  31-34.  Under  that  policy, 
United,  where  it  executes  a  new  contract  with  a  non-affiliated 
producer  extending  the  term  or  increasing  the  price,  offers  a 
similar  contract  to  other  suppliers,  including  Union.  This  is  in 
conformity  with  United’s  established  gas-purchase  policy  “to 
be  fair  and  reasonable  with  all”  from  whom  it  purchases  gas. 
R.  1281-87.  The  policy  has  redounded  in  substantial  benefits 
to  United  in  the  acquisition  of  new  and  additional  reserves, 
and,  therefore,  to  its  consumers  (R.  7776,  7781;  10  F.  P.  C. 
35, 48)  and  has  resulted  in  low-cost  gas  to  United  in  comparison 
with  such  cost  to  other  pipe-line  companies,  including  petioner. 

All  the  foregoing  considerations  point  up  the  absence  of  any 
basis  in  the  record  for  Commission  disallowance  of  the  contract 
prices  as  a  part  of  United’s  recoverable  cost  of  service. 

**  Statistically,  the  evidence  may  be  summarized  as  follows : 

(1)  As  to  prices,  in  cents  per  Mcf,  by  United  to  non-affiliated  producers 
and  to  Union : 

1948  1949  1950  1951  1958  1959 

Non-affiliated _  3. 78  4.  50  5. 31  6. 12  7. 69  8. 40 

Union _  3.  55  3. 75  4. 21  5. 11  6. 40  6.  76 

Difference _  .23  .75  1.10  1.01  1.29  1.64 

(2)  As  to  such  price,  in  cents  per  Mcf,  by  petitioner  and  by  United  to 
non-affiliated  producers  and  by  United  to  Union : 

Petitioner  _ 

United  to  Non-affiliated 

Difference  _ 

Petitioner  _ 

United  to  Union _ 


1950  1951  1958  1958 


10.03 

11.07 

1L  30 

11.96 

5.31 

6.12 

7.69 

8.40 

4.72 

4.95 

3.61 

3.56 

10.03 

11.07 

11.30 

11.96 

4.21  5.11  6.40  6.76 


Difference 


5. 82  5. 96  4. 90  5. 20 
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The  changes  permitted  in  tariff  provisions  were  proper 

Petitioner  seeks  to  retain  in  effect  certain  of  the  terms  and 
conditions  which  were  in  its  old  contract.  Pet.  Br.  4,  20-23. 
In  effect  they  provided: 

1.  That  United  will  supply  petitioner  with  such  ad¬ 
ditional  quantities  of  gas  as  petitioner  may  nominate 
up  to  May  1,  1961.  R.  6634r-35. 

2.  No  minimum-take-or-pay  requirement.  R.  1603. 
Upon  these  contentions,  the  Presiding  Examiner  found  first 

that: 

The  omission  from  United’s  conversion  tariff  of  pro¬ 
visions  requiring  it  to  supply  Mississippi  until  May  1, 
1961  with  such  additional  quantities  of  natural  gas  as 
Mississippi  might  nominate  as  necessary  to  meet  its 
requirements,  is  just,  reasonable,  consistent  -with  the 
provisions  of  the  Natural  Gas  Act  and  the  Commis¬ 
sion’s  Rules  and  Regulations  adopted  thereunder  and 
eliminates  an  undue  preference  to  Mississippi  and  un¬ 
due  discrimination  against  United’s  other  customers. 
R.  7883. 

And  secondly,  that: 

The  inclusion  of  a  minimum  72%  “take-or-pay-for” 
clause  in  United’s  rate  schedules  applicable  to  Missis¬ 
sippi  is  just  and  reasonable.  R.  7883. 

A.  The  omission  of  the  future  requirements  provisions  was  proper 

Petitioner’s  claim  that  the  omission  of  a  future  requirements 
provision  is  seriously  prejudicial  to  its  basis  for  future  opera¬ 
tions  is  entirely  without  substance.  Pet.  Br.  21. 

When  United  filed  the  so-called  conversion  tariff  in  1952 
pursuant  to  Section  154.85  of  the  Commission’s  regulations 


under  the  Act 36 18  C.  F.  R.  154.85,  it  omitted  Article  6  in  the 
1929  contract.  Article  6  provided  that: 

Buyer  shall  have  the  right  at  any  time  subsequent  to 
May  1, 1946  and  prior  to  May  1, 1961,  to  notify  Seller  on 
or  before  May  1  of  any  year  of  Buyer’s  desire  to  increase 
the  Seller’s  percentage  of  the  requirements  of  Buyer’s 
pipe  line  system,  which  Buyer  shall  purchase  under  said 
Existing  Agreement  as  modified  by  this  Agreement,  and 
should  such  notice  be  given  then  the  quantity  of  gas 
which  Buyer  shall  purchase  and  receive  from  Seller  and 
Seller  shall  sell  and  deliver  to  Buyer  commencing  on 
November  1  of  the  year  in  which  such  notice  is  given 
and  continuing  until  November  1,  1966,  shall  be  such 
increased  percentage  of  the  requirements  of  Buyer’s  pipe 
line  system  as  specified  by  Buyer  *  *  Article  VI, 
R.  6634-6635. 

Section  154.85  permits  a  natural-gas  company  to  omit  pro¬ 
visions  in  pre-existing  contracts  which  are  in  conflict  with  the 
provisions  of  the  tariff.  Petitioner  did  not  protest  the  omission 
of  this  provision  when  the  conversion  tariff  was  filed,  nor  at  the 
hearing.  This  contention  was  brought  forward  for  the  first  time 
in  the  brief  before  the  Presiding  Examiner.  Moreover,  as  the 
Presiding  Examiner  pointed  out  (R.  7878),  to  give  effect  to  the 
provisions  of  Article  6  now  would  require  an  amendment  of  the 
filing  made  by  United  pursuant  to  Section  154.85  of  the  Com¬ 
mission’s  regulations  under  the  Natural  Gas  Act.  The  Com¬ 
mission’s  regulations,  however,  prohibit  amendments,  providing 
only  for  the  execution  of  new  and  superseding  service  agree¬ 
ments,  which  would  require  United’s  participation.  Sections 
154.21,  154.63  (5),  154.85. 

Aside  from  such  considerations,  if  the  contract  provision 
means  what  petitioner  says  it  means,  then  it  would  afford 
petitioner  a  preferential  right  which  would  be  unduly  dis¬ 
criminatory  to  United’s  other  customers.  R.  7878.  For 

"  Section  154.85  had  its  origin  in  Order  No.  144,  which  required  the  filing 
of  rates  in  tariff  form,  rather  than  in  contracts  as  theretofore.  This  Court 
held  in  United  Gas  Pipe  Line  Co.  v.  Federal  Power  Commission,  86  U.  S. 
App.  D.  C.  314,  188  F.  2d  796  (1950,  cert,  denied,  340  U.  S.  827  (1950),  that 
Order  No.  144  was  a  valid  exercise  of  the  Commission’s  rulemaking  authority. 
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United  could  not  possibly  obligate  itself  to  satisfy  the  full 
future  requirements  of  petitioner,  let  alone  all  of  its  customers. 

However,  the  provision  does  not  mean  what  petitioner  says  it 
means.  It  is  true  that  on  a  superficial  reading  it  may  be  over¬ 
looked  that  the  provision  accorded  Mississippi  only  one  oppor¬ 
tunity  to  increase  its  take.  But  a  careful  reading  of  the  pro¬ 
vision  shows  that  that  is  its  effect  and  that  interpretation  is 
confirmed  by  the  conduct  of  the  parties.  Petitioner  was  given 
only  one  nomination. 

As  petitioner  admits,  it  exercised  this  right  of  nomination  in 
November  1949,  increasing  United’s  obligation  from  40%  to 
65%  of  petitioner’s  requirements,  with  a  maximum  daily  de¬ 
livery  of  195,000  Mcf.  Pet.  Br.  21.  Thereafter,  petitioner  com¬ 
menced,  in  1950,  to  purchase  additional  gas  from  independent 
producers  in  Louisiana  and  Texas.  This  it  would  not  have  done 
if  the  provision  permitted  further  nomination.  Again,  in  1951, 
when  United  proposed  the  G-1447  facilities,  petitioner  did  not 
exercise  any  such  right  of  further  nomination  as  it  now  claims 
to  have,  but  entered  into  a  new  contract  with  United  to  satisfy 
its  future  requirements.  If  the  provisions  in  the  1929  contract 
had  entitled  petitioner  to  make  further  nominations  it  would 
not  have  entered  into  the  new  contract.  All  this  suggests  that 
the  parties  intended  the  provision  to  be  exercised  but  once, 
otherwise  their  subsequent  conduct  is  inexplicable. 

Additionally,  if  the  provision  means  what  petitioner  claims, 
then  it  can  be  seen  that  it  is  subject  to  the  plenary  authority 
of  the  Commission  under  Section  7  (c)  of  the  Act,  52  Stat.  824 
(1938),  as  amended,  56  Stat.  93  (1942);  15  U.  S.  C.  717f  (c), 
relating  to  the  issuance  of  certificates  of  public  convenience 
and  necessity,  and  could  not  be  given  effect.  Any  additional 
volumes  of  gas  required,  of  necessity,  must  come  from  United’s 
general  gas  supply  and  facilities.  Authority  to  sell  additional 
natural  gas  would  have  to  be  secured  by  United  from  the  Com¬ 
mission.  The  Commission,  under  its  certificate  authority, 
guided  by  the  standards  of  Section  7  of  the  Act,  and  based  upon 
a  record  before  it,  will  determine  who  shall  obtain  additional 
supplies  of  gas,  when  and  if  United  seeks  such  authority.  This, 
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the  Commission  may  do  wholly  without  regard  to  any  pur¬ 
ported  private  contractual  obligation.37 

All  the  foregoing  emphasizes  that  there  is  no  merit  to  the 
claim  of  petitioner  based  on  the  so-called  “future  requirements” 
provisions. 

B.  The  inclusion  of  the  minimum  take-or-pay  provision  is  just  and 

reasonable 

Petitioner  objects  to  the  inclusion  in  the  PLr-C  rate  schedule, 
of  a  minimum  72%  take-or-pay  provision.  Pet.  Br.  22-23. 
The  artificiality  of  its  objection  is  shown  by  the  fact  that  while 
it  objects  to  such  inclusion  in  the  tariff  provisions  because 
there  was  no  such  provision  in  the  old  contract,  it  had  volun¬ 
tarily  agreed  to  the  clause  in  the  new  and  higher  price  1951  con¬ 
tract.  Additionally,  the  reason  advanced  by  petitioner  for  its 
attack  upon  the  clause,  as  given  by  its  vice-president,  was  at 
most  only  that  it  “could  have  a  very  adverse  effect”  (emphasis 
supplied).  R.  830.  Analysis  of  the  reasons  now  advanced, 
Pet.  Br.  22,  show  that  they  too  are  based  on  mere  surmise,  con¬ 
jecture,  and  remote  speculation.  The  improbability  of  the 
“hurt”  voiced  by  petitioner’s  witness  is  forcibly  brought  out  in 
the  Presiding  Examiner’s  appraisal  of  the  witness’  testimony. 
R.  7878-79.  There  is  no  reason  why  tariff  provisions  appli¬ 
cable  to  all  pipe-line  companies  similarly  situated  should  not 
be  made  applicable  to  petitioner.  Again,  this  assures  equality 
of  treatment  to  all,  and  undue  preference  to  none.  Moreover, 
if,  in  the  future,  the  provision  should  be  considered  by  peti¬ 
tioner  to  be,  in  fact,  onerous  to  it,  the  Act  provides  relief. 

Accordingly,  it  is  respectfully  submitted  that  the  omission  of 
the  future  requirements  provision  and  the  inclusion  of  the  72% 
minimum  take-or-pay  clause  are  just  and  reasonable,  as  the 
Presiding  Examiner  found  in  accord  with  the  evidence. 

IV 

The  Commission’s  order  does  not  violate  the  proviso  of 

Section  5  (a) 

Lastly,  petitioner  asserts  that  the  adoption  of  the  7 of  and 
100  rate  violates  the  proviso  to  Section  5  (a)  reading  as  follows 
(Pet.  Br.  43-48) : 

**  In  the  Matter  of  Texas  Eastern  Transmission  Corp.,  6  F.  P.  C.  148,  181 
(1947). 
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#  *  *  the  Commission  shall  have  no  power  to  order 
any  increase  in  any  rate  contained  in  the  currently  ef¬ 
fective  schedule  of  such  natural  gas  company  on  file 
with  the  Commission,  unless  such  increase  is  in  accord¬ 
ance  with  a  new’  schedule  filed  by  such  natural  gas 
company  *  *  #  (Emphasis  supplied). 

Petitioner  contends  that  the  Commission,  in  requiring  United 
to  make  an  appropriate  filing  which  wrill  eliminate  two  rate 
schedules  applicable  to  petitioner  and  apply  to  the  company 
a  single  rate  schedule  which  will  be  just,  reasonable,  not  unduly 
discriminatory  or  preferential,  is  an  order  prohibited  by  the 
proviso  because  the  uniform  rate  is  higher  than  the  PL-3  rate 
w’hich  it  would  supersede  although  not  higher  than  the  PL-2 
rate  which  it  would  also  supersede. 

But  it  is  manifest  that  the  order  authorizes  the  increase,  does 
not  order  it.  This  is  consonant  w’ith  the  Commission's  prac¬ 
tice  shown  by  its  orders  in  the  past,  which  are  cited  in  peti¬ 
tioner’s  brief.  Pet.  Br.  40-46.38  In  each  of  those  cases  the 
Commission  found  certain  rates  to  be  just,  reasonable,  rot 
unduly  discriminatory,  or  preferential.  In  each  case,  the  over¬ 
all  effect  of  the  Commission’s  finding  resulted,  as  here,  in  lesser 
rates  than  those  proposed  or  charged.  In  each  case,  the  recti¬ 
fication  of  past  inequities,  as  here,  resulted  in  some  rates  being 
higher  than  proposed  or  charged.  In  all  instances,  the  nat¬ 
ural-gas  company  was  authorized  to  place  just  and  reasonable 
rates  in  effect. 

The  Presiding  Examiner,  finding  that  the  existence  of  two 
rates  for  the  same  service  in  the  same  rate  zone  to  the  same 
class  of  customers  is  unreasonable,  unjust,  unduly  discrimina¬ 
tory,  or  preferential  and  should  be  eliminated,  concluded  that 
the  statutory  proviso  would  not  preclude  the  Commission  from 
eliminating  existing  unlawful  discrimination,  undue  preference, 
and  unreasonable  rates.  R.  7880.  As  authority,  the  Presiding 

31  In  the  Matter  of  Atlantic  Seaboard  Corp.,  11  FPC  43.  Docket  No.  G- 
1384,  Opinion  No.  225,  issued  April  4,  1952,  94  PUR  (NS)  235.  256:  In  the 
Matter  of  Colorado  Interstate  Gas  Co.,  11  FPC  324,  Docket  No.  G-1115. 
Opinion  No.  235,  issued  Aupust  8.  1952,  94  PUR  (NS)  97.  126:  In  the  Matter 

of  Northern  Natural  Gas  Co.,  14  FPC - ,  Docket  No.  0-2217.  Opinion  No. 

281,  issued  May  20, 1955, 9  PUR  3d  8,  30. 
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Examiner  cited  the  Commission’s  decision  In  the  Matter  of 
Northern  Natural  Gas  Co.,  Opinion  No.  281,  supra.  Accord¬ 
ingly  his  order  authorized  United  to  file  a  just,  reasonable,  not 
unduly  discriminatory  or  preferential  rate  that  would  meet 
the  requirements  indicated  by  his  findings. 

It  should  be  noted  that  petitioner  could  have  complied  with 
that  order  by  filing  lower  rates  for  other  sales  to  conform  to 
the  PL-3  level.  Understandably,  however,  it  chose  to  file  the 
higher  rate  to  petitioner  which  the  Commission  had  found 
would  be  lawful.  Pursuant  to  the  authorization,  United  filed 
revised  tariff  sheets  making  the  75tf  and  100  rate  applicable 
to  petitioner.  These  were  allowed  by  the  Commission  to  take 
effect  as  of  November  8,  1955.  R.  8043-44.” 

That  the  course  of  action  followed  by  the  Presiding  Exam¬ 
iner  and  the  Commission  does  not  violate  the  proviso  of 
Section  5  (a)  is  supported  by  the  recent  decision  of  the  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit  reviewing  Opinion  No. 
281  and  disposing  of  an  identical  contention.  Interstate  Power 

Co.  v.  Federal  Power  Commission, - F.  2d -  (C.  A.  8), 

decided  July  9, 1956.  There  the  Court  said : 

The  Commission's  conclusion  that  it  had  jurisdiction 
is  strengthened  by  the  decision  of  the  Supreme  Court  in 
United  Gas  Co.  v.  Mobile  Gas  Corp.,  350  U.  S.  332.  The 
Court  there  declares  that  “the  basic  power  of  the  Com¬ 
mission  is  that  given  it  by  Section  5  (a)  to  set  aside  any 
rate  which  it  determines  after  hearing  to  be  *  *  #  un¬ 
duly  discriminatory  or  preferential  *  *  *  Section  5 
(a)  authorizes  the  Commission  to  investigate  rates  not 
only  ‘upon  complaint  of  any  State,  municipality,  State 
Commission  or  gas  distributing  company,'  but  also 
‘upon  its  own  motion.’  Thus  while  natural  gas  com¬ 
panies  are  understandably  not  given  the  same  explicit 
standing  to  complain  of  their  own  contracts  as  are  those 
who  represent  the  public  interest  or  those  who  might  be 

“Thus,  petitioner,  although  assailing  the  order,  has  been  paying  the 
reduced  rates.  It  also  accepted  a  refund  of  $161437.71  representing  the* 
difference  between  the  amounts  billed  under  the  PL-3  and  PL-2  rate  sched¬ 
ules  and  the  amount  which  would  have  been  billed  under  the  reduced  PL-C 
rate  schedule.  R.  8569. 
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discriminated  against,  there  is  nothing  to  prevent  them 
from  furnishing  to  the  Commission  any  relevant  infor¬ 
mation  and  requesting  it  to  initiate  an  investigation  on 
its  own  motion.  And  if  the  Commission,  after  hearing, 
determines  the  contract  rate  [of  a  natural  gas  company] 
to  be  so  low  as  to  conflict  with  the  public  interest,  it  may, 
under  Section  5  (a),  authorize  the  natural  gas  company 
to  file  a  schedule  increasing  the  rate. 

So,  in  this  case,  if  Northern’s  uniform  rate  was,  as 
alleged,  unduly  discriminatory,  and  if  it  was  necessary 
or  appropriate  for  the  Commission  to  establish  zones 
and  differentials  in  order  to  eliminate  such  discrimi¬ 
nation,  nothing  contained  in  the  Proviso  of  5  (a) 
restricted  the  Commission’s  powder  to  do  so.  The  Com¬ 
mission  would  not  be  violating  the  Proviso  of  5  (a)  by 
ordering  Northern  to  reduce  its  existing  rates  in  Zone  2 
and  authorizing  it  to  increase  its  existing  rates  in  Zone  3. 
through  the  use  of  an  approved  differential,  in  order  to 
balance  its  revenues.  This  is  what  we  construe  the 
effect  of  the  Commission’s  decision  and  order  to  be. 


CONCLUSION 

For  the  foregoing  reasons  we  submit  that  the  Commission’s 
order  issued  November  8,  1955,  modifying  and  affirming,  as  so 
modified,  the  Presiding  Examiner’s  decision  issued  July  21, 
1955,  should  be  affirmed. 

Respectfully  submitted. 

Willard  W.  Gatchell, 
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©lutein  Stated  Court  of  Appeals 

Foe  The  District  of  Columbia  Circuit. 


No.  13,199. 


Mississippi  River  Fuel  Corporation, 

Petitioner, 


vs. 


Federal  Power  Commission, 

Respondent, 

United  Gas  Pipe  Line  Company, 

Intervenor. 


On  Petition  for  Review  of  Order  of  the 
Federal  Power  Commission. 


REPLY  BRIEF  FOR  PETITIONER. 
STATEMENT. 

This  Brief  is  a  reply  filed  on  behalf  of  Petitioner, 
Mississippi  River  Fuel  Corporation  (Mississippi)  to  the 
Briefs  filed  on  behalf  of  the  Federal  Power  Commission 
(Commission),  Respondent,  and  United  Gas  Pipe  Line  Com¬ 
pany  (United),  Intervenor.  It  will  be  devoted  to  a  discus¬ 
sion  of  the  following  questions : 

1.  Did  the  Commission  err  in  fixing  an  increased  rate 
for  gas  supplied  under  the  1929  contract,  as  amended, 
between  United  and  Mississippi,  known  as  the  “PL-3”  or 
“old”  contract,  without  giving  any  effect  to  the  contractual 
allocation  of  sources  of  gas  and  without  making  a  cost  allo¬ 
cation  based  upon  the  contractual  allocation  of  sources  of 
gast 
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2.  Bid  the  Commission  err  in  increasing  United’s  rate 
to  Mississippi  for  PL-3  contract  gas  without  investigating 
the  reasonableness  of  the  prices  paid  the  affiliated  Union 
Producing  Company  for  purchased  gas,  and  without  requir¬ 
ing  United  to  sustain  its  burden  of  proving  the  reasonable¬ 
ness  of  said  prices? 

3.  Did  the  Commission  err  in  ordering  United,  a  natural 
gas  company  within  the  meaning  of  the  Natural  Gas  Act, 
to  increase  rates  above  those  contained  in  a  schedule  filed 
with  the  Commission  by  United,  in  view  of  the  specific  limi¬ 
tation  contained  in  Section  5(a)  of  the  Natural  Gas  Act? 

Although  an  affirmative  answer  to  any  one  of  these  ques¬ 
tions  is,  standing  alone,  enough  to  require  reversal,  Missis¬ 
sippi’s  analysis  and  argument  show  that  all  of  these  ques¬ 
tions  should  be  answered  in  the  affirmative. 

!  PRELIMINARY  ANALYSIS. 

In  considering  the  Briefs  of  the  Commission  and  United, 
the  Court  should  keep  in  mind  the  unusual  character  of  all 
the  proceedings  before  the  Commission  leading  up  to  the 
settlement  approved  by  the  Commission  in  its  Opinion  No. 
277.1  After  Mississippi  refused  to  acquiesce  in  the  settle¬ 
ment,  the  Commission  ordered  the  proceedings  reopened  in 
order  to  give  Mississippi  a  full  and  complete  trial  on  the 
issues.  However,  Mississippi’s  refusal  to  accept  the  settle¬ 
ment  and  its  insistence  upon  its  contract  rights  substantially 
prejudiced  the  Commission’s  Staff  against  Mississippi  and 
in  favor  of  United.  This  attitude  is  evidenced  by  comments 
of  counsel  of  the  Commission  and  United  in  the  record  (R. 
579,  580,  630,  631,  653). 

Mississippi  urges  the  Court  to  bear  in  mind  at  all  times 
the  climate  in  which  this  proceeding  was  carried  forward : 

i  1.  United  had  undergone  a  lengthy  investigation 
by  the  Commission  of  its  rates  in  Docket  G-1142,  com¬ 
menced  in  1948. 


1  The  Commission’s  Opinion  and  Order  approving  the  settle¬ 
ment  as  to  United’s  other  customers  was  issued  November  2,  1954 
(R.  7566-7612). 
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2.  While  the  settlement  proposed  by  the  Staff  gave 

United  only  $4,198,894  of  the  $10,370,280  (Comm.  Brief, 

p.  5)  increase  sought  (in  Docket  G-2019),  it  did  accom¬ 
plish  these  things : 

(a)  United  and  the  Commission  would  be  rid  of  the  pro¬ 
tracted  rate  investigation  (Comm.  Brief,  p.  4). 

(b)  United  wonld  receive  nearly  half  of  the  rate 
increase  sought  by  it,  and  having  gained  that  much 
ground  it  could  seek  further  increases  in  new  pro¬ 
ceedings,  which  it  did  very  promptly  in  Docket  Nos. 
G-9547  and  G-10592,  now  pending  (Comm.  Brief, 
p.  26)  ;l 

(c)  United  would  escape  any  investigation  whatsoever 
of  the  prices  paid  its  100%  affiliate,  Union. 

(d)  United  would  avoid  its  contractual  obligation  to 
supply  Mississippi  with  additional  quantities  of 
gas  (Miss.  Brief,  p.  20) ; 

(e)  United  could  compel  Mississippi  to  take  or  pay 
for  certain  minimnm  quantities  of  gas— a  benefit 
never  contracted  for  by  United  (Miss.  Brief,  p.  22) ; 

(f)  Mississippi  would  “pick  up  the  tab”  for  a  substan¬ 
tially  greater  part  of  the  settlement  increase  than 
United’s  other  customers  (Miss.  Brief,  fn.  p.  7). 

It  is  thus  very  apparent  that  the  settlement  was  attrac¬ 
tive  to  all  parties  involved  except  Mississippi,  who  quite 
naturally  refused  settlement  on  a  basis  which  enabled  others 
to  solve  their  problems  at  the  expense  of  Mississippi’s  fun¬ 
damental  contract  rights.  That  an  approach  of  expedi¬ 
ency  was  taken  in  this  case  is  apparent  from  the  Commis¬ 
sion’s  excuses  (Comm.  Brief,  p.  26)  as  to  why  it  did  not 
investigate  the  rates  charged  United  by  a  100%  affili¬ 
ate.  It  was  against  this  backdrop  of  settlement-conceived 
views  as  to  what  the  results  should  be  that  Mississippi, 
following  the  issuance  of  Opinion  No.  277,  had  to  defend 
its  contract  rights. 

1  Based  on  the  pattern  of  rates  determined  by  the  settlement 
order  entered  in  these  proceedings,  United,  on  September  30,  1955, 
filed  for  a  further  $9,978,000  increase  in  rates  which  became  effec¬ 
tive,  subject  to  refund,  on  April  1,  1956  (Docket  No.  G-9547).  On 
May  15, 1956  United  filed  for  a  further  increase  of  $5,856,000,  which 
was  suspended  by  the  Commission,  to  become  effective  November 
16, 1956  (Docket  No.  G-10592).  Hearings  are  presently  proceeding 
in  both  of  these  dockets. 
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ARGUMENT. 

I. 


The  Commission  erred  in  fixing  an  increased  rate 
for  gas  supplied  under  the  1929  contract,  as  amended, 
between  United  and  Mississippi,  known  as  the  “PL-3” 
or  “old”  contract,  without  giving  any  effect  to  the 
contractual  allocation  of  sources  of  gas,  and  without 
making  a  cost  allocation  based  upon  the  contractual 
allocation  of  sources  of  gas. 

1.  Mississippi’s  Gas  Purchase  Contracts  Require 

Deliveries  from  Specific  Sources. 

The  general  tenor  of  the  Briefs  of  both  United  and  the 
Commission  (particularly  United)  is  to  assume  that 
Mississippi  had  no  contract  rights  at  all  to  PL-3,  or  “old” 
contract  gas,  and  to  proceed  from  that  erroneous  premise. 
The  whole  thrust  of  their  Briefs  appears  to  be  that  the 
question  involved  is  only  one  of  rate  making,  and  that  once 
the  Commission  has  made  a  rate  finding  all  other  con¬ 
siderations  must  fall  by  the  wayside.  This  approach  only 
assumes  the  final  answer  without  any  proof  of  the  legal 
means  of  arriving  at  it. 

In  order  that  the  Court  may  not  be  misled  by  these 
erroneous  interpretations,  Mississippi  here  summarizes  the 
pertinent  provisions  of  the  old  contract,  printed  in  full  in 
Appendix  “A”  hereto: 

(a)  The  original  1929  contract  specifically  describes 
the  Monroe  and  Richland  Fields  as  the  source  of 
the  gas,  as  admitted  in  the  Commission’s  Brief  (p. 
11)  (App.  A,  pp.  27-30) -1 

(b)  Supplements  to  the  1929  contracts,  entered  into 
between  1929  and  1937,  related  to  matters  other 
than  sources  of  supply  and  in  no  way  negatived, 
but  rather  confirmed,  the  1929  supply  commitments 
(R.  6611-6615 )} 


1  References  are  to  Rate  Schedule  No.  9  (See  Appendix  “A”, 
p.  27). 
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(c)  The  Commission  admits  that  contract  supplements 
entered  into  in  1937  “.  .  .  named  other  fields  in 
northern  Louisiana  and  northeastern  Texas” 
(Comm.  Brief,  p.  11).  These  were  the  Rodessa, 
Sugar  Creek  and  Cotton  Valley  Fields  (App.  A, 
pp.  34-35;  R.  6616-6619). 

(d)  Article  3  of  the  amendment  of  September  7,  1945 
provides  that  the  gas  deliverable  by  United  to  Mis¬ 
sissippi  “will  be  transported  through  a  pipe  line 
which  Seller  [United]  proposes  to  construct  from 
the  Carthage  Field  in  the  state  of  Texas  to  a  point 
in  said  Monroe  Field”  (App.  A,  p.  36;  R.  6625). 
Article  5  provides  that  until  November  1,  1956 
the  Carthage-Monroe  line  deliveries  would  be  in 
addition  to  the  gas  then  currently  being  received 
from  the  Monroe  Field  (App.  A,  pp.  36-37;  R. 
6633-6634).  It  is  perfectly  clear  from  this  lan¬ 
guage  that  instead  of  superseding  the  prior  agree¬ 
ments  as  to  sources  of  supply,  as  claimed  by  the 
Commission  (Comm.  Brief,  p.  12),  this  amend¬ 
ment  recognized  the  continued  existence  of  those 
agreements  and  emphasized  that  the  Carthage 
Field  was  an  additional  source  of  supply. 

(e)  The  supplemental  agreement  of  November  16, 1949 
provided  for  an  increase  from  73,000  Mcf  to 
195,000  Mcf,  all  of  which  increased  quantity  was  to 
be  transported  through  additional  capacity  by 
looping  the  Carthage-Sterlington  line  (App.  A, 
pp.  39-40;  R.  6645-6646). 

(f )  By  letter  agreement  also  dated  November  16, 1949 
the  additional  gas  to  be  supplied  Mississippi  by 
United  was  to  be  supplied  from  purchases  of  sur¬ 
plus  gas  in  the  Carthage  Field  (App.  A,  p.  41; 
R.  6654-6655). 

In  the  teeth  of  the  above  contract  provisions,  the  Com¬ 
mission  urges  that  because  the  1945  amendment  calls  for 
deliveries  “ through’ ’  United’s  line  to  be  constructed  from 
the  Carthage  Field  to  the  Monroe  Field,  specific  sources 
are  no  longer  committed  (Comm.  Brief,  p.  12).  Its  con¬ 
tention  that  with  the  1945  amendment  United’s  obligation 
“shifted  from  a  specific  field  to  a  systemwide  basis”  is 
wholly  without  substance.  Furthermore,  the  following 
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very  significant  points  should  be  borne  in  mind  in  con¬ 
struing  tbe  contracts  and  amendments : 

First,  it  may  be  pointed  out  that  tbe  context  in  which 
tbe  contract  was  written  in  1945  was  one  in  wbicb  it 
was  known  that  initial  deliveries  through  tbe  Carthage- 
Sterlington  line  were  to  come  from  tbe  Carthage 
Field.1 

Second,  it  is  clear  operationally  today  that  gas 
initially  entering  tbe  line  comes  from  tbe  Carthage 
Field,  and  no  gas  enters  tbe  line  from  United’s 
southern  sources.2 

Third,  in  construing  tbe  1949  letter  supplement  to 
tbe  same  contract  (App.  A,  p.  41;  R.  665-46655)  tbe 
Court  of  Appeals  for  the  Fifth  Circuit  related  its  appli¬ 
cation  to  Carthage  Field  purchases  ( United  Gas  Pipe 
Line  Co.  v.  Federal  Power  Commission,  220  F.  2d  706 
(5th  Cir.  1955)  cert,  denied  350  U.  S.  844  (1955)). 

It  is  Mississippi’s  position  that  in  so  far  as  its  old  con¬ 
tract  PL-3  gas  is  concerned  it  has  a  positive  contract 
requirement  for  gas  to  be  delivered  from  specified  sources. 
That  gas  moving  through  tbe  Carthage-Sterlington  line 
may  also  come  from  sources  adjacent  to  tbe  line,  other  than 
from  tbe  Carthage  Field,  does  not  reduce,  but  enlarges 
Mississippi’s  basic  PL-3  contract  rights  to  gas  from 
northern  sources.8  Those  rights  have  persisted  and  for 
many  years  have  been  recognized  by  both  United  and 
Mississippi  in  day-to-day  contract  deliveries. 

Tbe  series  of  commitments  in  tbe  1929  contract  and 
amendments  (Miss.  Brief,  p.  3;  Comm.  Brief,  pp.  11-12; 
United’s  Brief,  pp.  4-5)  specifying  the  fields  from  which  gas 
would  be  taken,  and  ending  with  tbe  designation  of  tbe 

1Thus,  the  Commission’s  Opinion  authorizing  construction  of 
this  line  speaks  of  the  “gas  reserves  available  . . .  from  the  Carthage 
Field”  (Be  United  Gas  Pipe  Line  Company,  4  FPC  307,  310 
(1945)). 

2  See,  in  this  respect,  Commission  witness  Stockwell’s  testimony 
as  to  inputs  into  this  line  (Line  266)  from  the  Carthage  Field  (R. 
494507;  See,  also,  map  attached  to  Mississippi’s  initial  Brief 
herein,  Appendix  “C”). 

3  See,  for  instance  in  this  regard,  the  Commission’s  1949  Order 
in  Be  United  Gas  Pipe  Line  Co .,  8  FPC  1171  (1949). 
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Carthage-Sterlington  line  through  which  gas  was  to  be 
delivered  to  Mississippi,  effectively  contradicts  the  argu¬ 
ments  of  counsel  for  the  Commission  and  United.  Since  the 
1945  amendment  states  that  the  gas  to  be  delivered  under 
the  old  contract  was  to  be  transported  through  a  pipe  line 
from  the  Carthage  Field  to  a  point  in  the  Monroe  Field, 
there  certainly  could  not  be  included  under  that  contract 
the  southern  gas  to  be  transported  through  the  new  G-1447 
facilities  constructed  and  placed  in  operation  in  1952. 

As  stated  in  the  Commission’s  Brief  (p.  12),  the  parties 
“contemplated  delivery  through  the  Carthage-Sterlington 
Line.”  By  this  designation  of  facilities  the  contract  speci¬ 
fied  as  sources  of  gas  the  fields  accessible  to  that  line  and 
thereby  completely  excluded  the  southern  gas  moving 
through  the  G-1447  facilities  which  are  not  connected  with 
the  Carthage-Sterlington  line  (See  map,  Appendix  “C”  to 
Mississippi’s  initial  Brief). 

The  higher  cost  southern  gas  moving  through  the  G-1447 
facilities  and  the  higher  cost  of  transportation  through 
such  facilities  have  been  averaged  in  with  lower  cost  north¬ 
ern  gas  and  facilities  to  determine  the  price  which  Missis¬ 
sippi  should  pay  for  gas  purchased  under  the  old  contract. 
It  is  the  inclusion  of  those  higher  costs  in  determining  Mis¬ 
sissippi ’s  rate  for  gas  purchased  under  its  PL-3  contract  to 
which  Mississippi  has  constantly  objected. 

2.  Mississippi’s  Gas  Purchase  Contracts  With  United 

Were  Not  Abrogated  by  Commission  Order. 

The  Brief  of  Commission  counsel  sets  forth  in  detail  the 
Examiner’s  findings  on  the  issue  of  the  applicability  of 
separate  rates  to  Mississippi  (Comm.  Brief,  pp.  17-18). 
Were  there  no  question  of  contract  rights  involved,  the 
Examiner’s  reasons  and  findings  might  be  assumed  argu¬ 
endo  to  be  adequate  to  sustain  a  rate  fixing  order.  The 
difference  in  this  instance  is  that  known  contract  rights  are 
involved  and  until  those  contract  rights  are  abrogated,  or 
set  aside,  any  rate  making  fcrder — however  valid  it  may  be 
on  general  rate  making  principles — must  conform  to  the 
contract  framework. 

This  concededly  has  not  yet  been  done. 
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During  the  conrse  of  the  hearings  and  in  the  briefing 
before  the  Examiner  and  the  Commission,  Mississippi 
pointed  ont  the  thmst  of  the  Sierra  Pacific  and  Mobile 
Conrt  of  Appeals  decisions,1  that  the  Commission  cannot 
modify  or  set  aside  a  contract  right  unless  specifically  deter¬ 
mined  to  be  “against  the  public  interest”  on  the  basis  of 
a  proper  record  (Miss.  Brief  to  the  Presiding  Examiner,  p. 
52).  However,  neither  the  Presiding  Examiner  nor  the 
Commission  made  any  findings  or  orders  with  respect  to 
the  validity  of  the  contractual  provisions  other  than  those 
dealing  with  rates. 

The  protection  of  these  decisions,  affirmed  by  the 
Supreme  Court,  extends  to  other  contract  provisions — as 
well  as  rate  provisions — giving  them  validity  until  specifi¬ 
cally  set  aside  as  unlawful. 

This  is  affirmatively  held  in  Michigan  Consolidated  Gas 
Company  v.  Panhandle  Eastern  Pipe  Line  Company,  226  F. 
2d  60  (6th  Cir.,  1955)  cert,  denied  350  U.  S.  987  (1956). 
Panhandle,  selling  to  Michigan  Consolidated  for  delivery 
in  the  Detroit  market,  sought  to  have  its  contractual  obliga¬ 
tion  to  deliver  125,000  Mcf  per  day  held  invalid  on  the  basis 
of  a  Commission  rate  order  finding  its  previous  rates  and 
charges  unjust  and  unreasonable.  Panhandle  argued  there, 
as  does  the  Commission  and  United  here,  that  the  Commis¬ 
sion’s  rate  making  findings  were  sufficient  to  abrogate  its 
other  contractual  obligations.  The  Court  of  Appeals,  how¬ 
ever,  held  that  while  the  Federal  Power  Commission  is 
authorized  to  modify  contractual  obligations  by  imposing 
reasonable  conditions  as  to  service,  an  express  finding  that 
the  contractual  provision  involved  is  unjust,  unreasonable, 
unduly  discriminatory  or  preferential  is  a  prerequisite  to 
such  modification  (226  F.  2d  at  pp.  66,  67) : 

“No  findings  were  included  in  the  order  of  Septem¬ 
ber  23,  1942,  nor  in  the  order  of  November  2,  1945, 
to  the  effect  that  other  practices  or  provisions  of  the 


1  Sierra  Pacific  Power  Company  v.  Federal  Power  Commission, 
223  F.  2d  605  (D.  C.  Cir.,  1955)  afi’d  350  U.  S.  348  (1956) ;  Mobile 
Gas  Service  Corp.  v.  Federal  Power  Commission,  215  F.  2d  883  (3rd 
Cir.,  1954)  aff’d  350  U.  S.  332  (1956). 


9 


contract  of  August  31, 1935,  than  the  rate  provisions 
were  unjust,  unreasonable,  unduly  discriminatory,  or 
preferential.” 

•  ••••• 

“The  advantage,  in  a  proceeding  covering  trans¬ 
actions  in  eight  states,  of  being  able  to  order  the 
utility  to  frame  and  submit  new  rates,  is  obvious. 
But  to  hold,  as  contended  here,  . . .  would  enable  the 
Commission  by  the  simple  device  of  ordering  a  utility 
to  file  rate  schedules  to  dispense  with  the  findings 
essential  under  the  statute.  The  Commission  is 
authorized  not  only  to  modify  contractual  obligations, 
but  also  to  impose  reasonable  conditions  as  to  ser¬ 
vice.  Panhandle  Eastern  Pipe  Line  Co.  v.  Federal 
Power  Commission,  supra ,  324  U.  S.  647,  65  S.  Ct. 
827;  Michigan  Consolidated  Gas  Co.  v.  Panhandle 
Eastern  Pipe  Line  Co.,  supra ,  173  F.  2d  789.  How¬ 
ever,  express  findings  must  be  entered,  both  with 
reference  to  change  of  rates  and  to  new  provisions 
for  conditions  of  service.  Colorado  Interstate  Gas 
Co.  v.  Federal  Power  Commission,  10  Cir.,  142  F.  2d 
943,  954;  Atchison,  Topeka  &  Santa  Fe  Railway  Co. 
v.  United  States,  295  U.  S.  193, 55  S.  Ct.  748,  79  L.  Ed. 
1382;  Colorado-Wyoming  Gas  Co.  v.  Federal  Power 
Commission,  324  U.  S.  626,  634,  65  S.  Ct.  850,  89  L. 
Ed.  1235.  The  very  flexibility  of  operation  which  is 
afforded  in  administrative  proceedings  makes  all  the 
more  essential  a  requirement  of  express  findings  for 
the  protection  of  the  public  and  also  for  informed 
consideration  of  these  cases  coming  up  for  review  by 
the  courts.  ’  ’  [  Emphasis  supplied.  ] 


Panhandle  then  went  on  to  argue  that  new  rate  sched¬ 
ules  as  tendered  and  accepted  constituted  a  finding  that 
the  terms  and  conditions  of  service — as  well  as  rates — were 
covered.  To  this  the  Court  of  Appeals  answered  (226  F. 
2d  at  pp.  67,  68) : 

“This  contention  also  has  no  merit.  The  findings 
must  be  express,  precise,  and  clear.  The  order  and 
findings  of  November  2, 1945,  as  well  as  of  September 
23,  1942,  covered  rates  and  charges  but  not  terms 
and  conditions  of  service.  The  two  subjects  are  not 
identical  and  they  are  covered  by  separate  para¬ 
graphs  of  the  statute. . . .  What  Panhandle  in  effect 
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contends  is  that  a  paragraph  of  a  rate  schedule  which 
fixes  no  rates  and  charges  bnt  fixes  terms  and  condi¬ 
tions  of  service  ...  is  validated  by  an  order  which 
relates  only  to  rates  and  charges.  This  contention 
cannot  be  sustained  under  the  statute  and  the  appli¬ 
cable  decisions.” 

•  ••••• 

“The  failure  of  the  Commission  in  its  order  of 
November  2,  1945,  to  distinguish  between  rates  and 
charges  and  terms  and  conditions  of  service  detracted 
from  the  definiteness  of  that  order  and  lends  support 
i  to  the  District  Court’s  conclusion  that  Consolidated 
may  thereby  have  been  misled  and  prevented  from 
filing  timely  application  for  rehearing  and  timely 
appeal  from  the  order  of  November  2, 1945.” 

On  this  same  basis,  it  is  abundantly  clear  that  none  of 
the  terms  and  conditions  fixing  Mississippi’s  contract 
sources  of  gas  were  affected  by  the  Commission’s  rate  find¬ 
ings  or  order  in  this  case. 

3.  Mississippi’s  Gas  Purchase  Contracts  With  United 
Must  Be  Considered  in  Any  Rate  Making  Deter¬ 
mination. 

Once  it  is  established,  as  it  has  been  in  this  record,  that 
Mississippi  continues  to  have  validly  existing  contract 
rights  for  the  delivery  of  gas  from  specific  sources  on 
United’s  system,  it  is  clear  that  certain  monetary  advan¬ 
tages  flow  from  such  rights. 

Taking  these  contract  rights  into  consideration,  Missis¬ 
sippi’s  witness  indicated  that  United’s  cost  per  Mcf  in  sup¬ 
plying  gas  to  Mississippi  from  these  contract  sources 
would  be  lower  than  United’s  over-all  unit  cost  per  Mcf 
of  supplying  all  pipe  line  customer  requirements.  Thus, 
Mississippi  showed,  even  using  the  same  data  as  used  by 
the  Commission’s  Staff,  that  an  “old”  PL-3  rate  of  75£  per 
Mcf  demand  and  9^  per  Mcf  commodity  (as  contrasted  with 
a  75^  per  Mcf  demand  and  10£  per  Mcf  commodity  charge) 
would  be  indicated  if  contract  sources  of  gas  were  taken 
into  account  (R.  885;  Miss.  Brief,  p.  19). 


It  is  Mississippi’s  position  that  once  it  is  established 
that  it  continues  to  have  certain  validly  existing  contract 
rights  for  the  delivery  of  gas  from  specific  sources  on 
United’s  system,  the  basis  is  established  for  possible  rate 
differentials.  Until  such  time  as  either  the  Commission 
sets  aside  the  field  or  area  source  provisions  of  Missis¬ 
sippi’s  contract  with  United  as  unlawful,  these  provisions 
must  be  taken  into  account  in  any  Commission  rate  making 
determination.  Patently  they  have  not  been  in  this  case. 

Under  the  circumstances,  the  case  in  this  respect  should 
be  remanded  to  the  Commission  to  make  the  requisite  find¬ 
ings  as  to  the  lawfulness  of  Mississippi’s  contracts  and  the 
impact  of  such  contract  provisions  upon  the  rate  properly 
applicable  to  United’s  sales  to  Mississippi. 

4.  Determination  of  Separate  Costs  for  PL-3  “Old” 

Contract  and  PL-2  “New”  Contract  Gas. 

The  Commission’s  Brief  (pp.  14-16)  claims  that  a  sepa¬ 
rate  determination  or  allocation  of  cost  for  deliveries  of 
gas  under  each  contract  cannot  be  made.  Since  the  1929 
contract  specifies  sources  of  gas  and  the  use  of  particular 
facilities,  the  manner  of  operation  by  United  could  not  pre¬ 
vent  the  making  of  a  cost  allocation  based  on  such  con¬ 
tract  rights.  But  in  this  case  the  facts  are  available  in  the 
record  and  an  allocation  can  be  made.  The  testimony  of 
Mississippi’s  witness  Martin  clearly  showed  that  final 
deliveries  to  Mississippi  under  the  two  contracts  were 
separately  made,  that  the  deliveries  at  Perryville  were  at 
different  pressures,  and  that  the  BTU  content  of  the  gas 
was  different  for  each  delivery  (R.  856,  859,  861-862 ).x 

Commission  counsel  is  in  error  in  stating  that  the  two 
lines  from  United’s  Sterlington  station  to  Mississippi’s 
delivery  points  at  Perryville  are  operated  as  a  “loop” 
with  a  common  header  at  the  delivery  points,  and  that  the 

1  The  only  commingling  of  northern  and  southern  sources  of  gas 
occurs  at  United’s  Sterlington  Station  prior  to  its  entrance  into  the 
two  pipe  lines  from  Sterlington  to  Perryville,  the  points  of  delivery 
to  Mississippi  (R.  495).  These  lines  are  approximately  six  miles 
long. 
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metering  facilities  may  be  operated  as  “a  single  station” 
(Comm.  Brief,  p.  15).  As  is  stated  on  the  same  page  of 
the  Commission’s  Brief,  there  is  a  26-inch  line  and  a  20-inch 
line  between  Sterlington  and  Perryville,  with  separate 
metering  tubes  at  Perryville  for  each  contract  delivery  and 
only  two  of  seven  metering  tubes  are  available  for  alternate 
use  to  take  deliveries  from  either  the  20-inch  or  26-inch 
line.  In  fact,  until  the  decision  by  the  Commission  in  this 
matter,  separate  billings  at  separate  and  different  rates 
were  made  for  each  contract  (R.  873).  No  physical  reason 
exists  that  would  make  a  continuance  of  separate  metering 
impractical. 

In  order  to  demonstrate  the  feasibility  of  a  cost  deter¬ 
mination  for  gas  sold  to  Mississippi  which  under  the  old 
contract  is  transported  through  the  Carthage-Sterlington 
line,  Mississippi  introduced  cost  computations  prepared  by 
and  introduced  through  the  witness  C.  J.  Maurer,  then 
Assistant  Treasurer  of  Mississippi. 

Criticism  of  these  cost  computations  is  made  in  the 
Briefs  of  the  Commission  (p.  16)  and  United  (pp.  17-19). 
United,  to  show  the  claimed  invalidity  of  Maurer’s  method, 
has  prepared  and  attached  to  its  Brief  as  Appendix  “A” 
several  recomputations  of  Maurer’s  exhibits.  These 
reworked  computations  purport  to  show  that,  after  correc¬ 
tions,  the  Maurer  method  would  produce  a  higher  cost  than 
did  Maurer.  United  says  that  for  PL-2  gas  the  result  would 
be  higher,  but  admits  that  for  PL-3  gas  the  cost  would  be 
lower  than  the  revenues  from  the  rate  ordered  by  the  Com¬ 
mission. 

These  data  were  not  in  evidence  and  no  opportunity 
was  given  to  test  the  computations  by  cross-examination. 
Actually  these  computations  by  United  show  clearly  that 
separate  cost  determinations  are  completely  feasible. 

What  Mississippi  asks  this  Court  to  do  is  to  require 
the  Commission  to  make  the  determination  of  costs  based 
upon  the  PL-3  contract  rights  which  were  disregarded  by 
the  Commission  unjustifiably. 
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5.  Summary. 

Based  on  the  record  here  the  Commission  erred  in 
fixing  an  increased  rate  for  gas  supplied  under  the  1929 
contract,  as  amended,  between  United  and  Mississippi, 
known  as  the  “PL-3”  or  “old”  contract,  without  giving 
any  effect  to  the  contractual  allocation  of  sources  of  gas, 
and  without  making  a  cost  allocation  based  on  said  con¬ 
tractual  allocation  of  sources  of  gas. 


II. 


The  Commission  erred  in  increasing  United’s  rate 
to  Mississippi  for  PL-3  contract  gas  without  investigat¬ 
ing  the  reasonableness  of  the  prices  paid  the  affiliated 
Union  Producing  Company  for  purchased  gas,  and 
without  requiring  United  to  sustain  its  burden  of  prov¬ 
ing  the  reasonableness  of  these  prices. 

1.  The  Commission  Did  Not  Make  Any  Investiga¬ 
tion  of  the  reasonableness  of  the  United-Union 

Affiliated  Prices. 

Contrary  to  the  contentions  made  in  Briefs  of  the  Com¬ 
mission  and  United,  the  Staff  witness  who  made  the  com¬ 
putations  for  pricing  the  purchased  gas  from  Union  and 
other  producers  did  nothing  more  than  to  examine  the  com¬ 
pany  records  and  check  the  prices  that  the  contracts  indi¬ 
cated  were  in  effect  as  of  December  31,  1953  and  July  31, 
1954.  There  is  no  justification  whatsoever  for  the  statement 
in  the  Commission’s  Brief  that  “Nevertheless,  what  the  wit¬ 
ness  had  done  was  far  more  than  mechanical  application  of 
contract  prices  to  volumes  as  petitioner  erroneously  claims. 
The  prices  were  examined  critically”  (Comm.  Brief, 
pp.  31-32).  The  same  lack  of  justification  exists  in  United’s 
Brief  that  the  Staff  witness  Epperson  “made  a  careful 
analysis  of  United’s  gas  purchase  contracts  in  more  than 
250  fields;”  as  well  as  the  subsequent  statement  that  the 
allowance  for  Union  produced  gas  had  been  tested  by  a  full 
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and  careful  check  and  investigation”  (United’s  Brief,  pp. 
35-36). 

The  full  record  on  what  the  Commission’s  Staff  wit¬ 
nesses  did  in  respect  of  the  use  of  prices  paid  by  United  to 
Union  is  as  follows: 

Staff  witness  Luttring  presented  exhibits  containing  the 
cost  of  service.  He  testified  that  the  pricing  of  the  gas  was 
on  the  basis  of  July  31,  1954  prices  (R.  399).  However, 
in  questioning  Mr.  Luttring  as  to  the  details  of  the  prices 
used,  he  was  unable  to  explain  how  they  were  arrived  at  and 
stated  that  the  work  actually  was  not  done  by  him  (R. 
401).  He  then  stated,  “  These  particular  working  papers 
were  prepared  by  the  company.  They  were  tendered  to  our 
Staff  for  examination  in  the  work  of  checking  the  contract 
prices  and  all  other  matters  relating  thereto  was  done  by 
another  staff  member”  (R.  402). 

Mr.  Luttring  was  unable  to  give  a  breakdown  of  the  cost 
of  gas  purchased  from  Union  (R.  431)  and  he  stated  that 
the  Staff  man  who  had  checked  the  figures  furnished  by 
United  was  Mr.  Robert  W.  Epperson  (R.  431). 

The  foregoing  shows  that  Mr.  Luttring  had  no  personal 
knowledge  of  how  the  pricing  of  gas  was  done  but  that  Mr. 
Epperson  was  the  responsible  Staff  man  who  performed 
the  work.  At  the  beginning  of  the  session  on  the  following 
morning  the  Commission  counsel  made  this  statement: 

“After  the  hearing  yesterday  I  had  consultation 
with  Mr.  Luttring  and  he  advised  me  that  as  far  as 
the  pricing  of  the  volumes  by  which  the  purchased 
gas  allowance  of  $89  million-plus  was  arrived  at,  that 
he  did  not  do  that  pricing  by  himself  actually.  It 
was  done  under  his  direction  and  supervision  by  Mr. 
Robert  W.  Epperson,  a  member  of  the  Commission 
Staff”  (R.  445). 

The  Commission  counsel  then  stated  that  Mr.  Epperson  had 
been  brought  from  Chicago  to  Washington  and  that  he  was 
ready  to  testify  with  respect  to  the  pricing  of  the  gas  and 
that  Staff  witness  Stockwell  assumed  responsibility  for 
the  volumes  used  by  Mr.  Epperson  (R.  446). 


Mr.  Epperson  was  called  as  a  witness  by  Mississippi 
and  no  cross-examination  was  made  of  him  by  either  coun¬ 
sel  of  the  Commission  or  United.  Mr.  Epperson  testified 
that  he  made  the  computations  for  pricing  the  gas.  He  said, 
“  There  was  quite  a  number  of  fields.  I  believe  you  see  the 
field  before  you  in  the  detailed  sheets  before  you.  I  took 
each  contract  that  went  into  these  fields,  each  contract,  and 
examined  the  company  records  to  check  the  price  that  the 
company  used  to  price  that  gas”  (R.  525-526).  He  affirmed 
that  he  used  the  contract  price  in  every  instance  and  had 
noted  the  contract  prices  on  his  working  papers  (R.  527- 
528). 

This  is  all  the  testimony  given  by  the  Staff  witnesses 
who  had  to  do  with  the  pricing  of  the  cost  of  purchased  gas. 
It  clearly  refutes  the  unjustified  conclusions  made  in  the 
Commission  and  United  Briefs  that  any  critical  examina¬ 
tion,  or  careful  check,  or  careful  analysis  of  the  prices  was 
made.  Undoubtedly  the  exact  prices  were  checked  but  no 
attempt  was  made  to  analyze  these  prices  on  the  basis  of 
reasonableness. 

2.  The  Commission  Has  a  Positive  Duty  to  Inquire 

into  the  reasonableness  of  the  United-Union 

Affiliated  Prices. 

Throughout  the  Brief  of  Commission  counsel  the  whole 
United-Union  subject  is  treated  with  some  distaste.  It  is 
written  a  little  as  though  counsel  for  the  Commission  wishes 
the  subject  had  never  been  brought  up.1 

For  the  most  part  the  presentation  of  Commission  coun¬ 
sel  is  an  apologia  for  not  carrying  out  the  Commission’s 
statutory  duties.  Thus  Commission  counsel  says  (Comm. 
Brief,  p.  26) : 

“  Under  the  circumstances  confronting  the  Com¬ 
mission,  this  was  a  reasonable  exercise  of  adminis- 

1Out  of  United’s  total  gas  purchases  for  the  year  1953 
$17,000,000,  or  approximately  20%,  was  purchased  from  its  100% 
affiliate,  Union  (R.  7364-7456).  The  contracts  under  which  this 
gas  is  purchased  lacked  the  essential  element  of  arm’s  length  bar¬ 
gaining,  and  the  Examiner  so  found  (R.  7824).  United  and 
Union  both  are  wholly  owned  subsidiaries  of  United  Gas  Corpo¬ 
ration  and  have,  to  a  large  extent,  a  common  set  of  officers  and 
directors. 
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trative  discretion.  These  proceedings  had  been 
pending  for  over  seven  years.  To  nndertake  addi- 
i  tionally  to  decide  in  them  the  problem  involved  in 
the  regulation  of  a  gas  producer’s  rates,  as  in  the 
Union  matter,  would  have  further  and  unwarrantedly 
delayed  the  decision  of  these  proceedings  until  that 
question  can  be  resolved.” 

Commission  counsel  then  goes  on  to  say  that  since  the 
affiliated  United-Union  Producing  rate  “ might  itself  be  sub¬ 
ject  to  direct  regulation”  no  inquiry  was  necessary.  Coun¬ 
sel  for  the  Commission  then  states  that  in  instances  where 
the  rates  of  affiliates  are  on  file  with  this  Commission,  no 
inquiry  was  required  (Comm.  Brief,  p.  27).  The  answer 
to  these  arguments  is  that  the  United-Union  rates  them¬ 
selves  have  not  been  subjected  to  direct  regulation,  and 
none  of  the  United-Union  rates  is  on  file  with  the  Com¬ 
mission.  Any  public  policy  based  on  such  mere  possi¬ 
bilities  of  future  regulation  is  a  chimera.1  As  counsel  for 
United  points  out,  no  rate  investigation  of  Union  has  ever 
been  initiated,  the  only  investigation  planned — and  pres¬ 
ently  set  over  to  an  indefinite  date — encompasses  only  the 
possibility  of  Commission  jurisdiction  without  any  imme¬ 
diate  affirmative  rate  action  (United  Brief,  p.  40).  Under 
these  circumstances,  no  determination  of  the  justness  or 
reasonableness  of  Union’s  prices  to  United  is  likely  in  the 
near  future  unless  it  is  required  as  an  outcome  of  the  pres¬ 
ent  proceedings.  Manifestly,  so  long  as  Union  has  not  filed 
a  rate  schedule  with  the  Commission,  the  Commission  has 
a  duty  to  investigate  the  reasonableness  of  the  prices  paid 
for  purchased  gas  by  United  to  its  100%  affiliate,  Union 
Producing  Company. 

In  this,  it  need  only  be  pointed  out  that  the  Commission 
has  a  positive  duty  in  this  respect,  a  duty  entrusted  to  it  by 
Congress  under  the  Natural  Gas  Act.  That  duty  is  “to 
protect  the  consumer  interests  against  exploitation  at  the 
hands  of  private  natural  gas  companies”,  or  “to  protect 

1  As  pointed  out  in  Mississippi’s  initial  Brief  (Footnote,  p.  25), 
Union  Producing  has  managed  to  tie  up  the  Commission  in  the 
Courts  on  this  jurisdiction  matter  for  a  period  of  nearly  two  years. 
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consumers  from  excessive  rates.”1  That  duty  is  not  dis¬ 
charged  by  inaction  of  the  type  which  counsel  for  the  Com¬ 
mission  endeavors  to  explain  in  his  Brief. 

This  is  not  the  first  time,  even  in  recent  years,  that  this 
Court  has  been  called  upon  to  act  as  guardian  of  the  public 
interest  when  this  and  other  regulatory  commissions  have 
been  derelict  in  their  duties  in  carrying  out  Congressional 
mandates.  In  Phillips  Petroleum  Company  v.  Wisconsin 
205  F.  2d  706  (D.  C.  Cir.  1953),  the  Commission  refused  to 
exert  its  primary  jurisdictional  authority  in  this  same  field 
and  it  was  necessary  for  this  Court  to  issue  the  necessary 
instructions.  The  Supreme  Court  upheld  this  Court  in 
unequivocal  terms  (347  U.  S.  672  (1954)).  In  Federal 
Power  Commission  v.  Union  Producing  Company,  et  al., 
230  F.  2d  36  (D.  C.  Cir.,  1956),  this  Court  rejected  the 
attempt  of  Union  to  enjoin  the  Commission  from  enforcing 
the  regulations  applicable  to  independent  producers.  Its 
action  was  upheld  by  a  denial  of  certiorari  by  the  Supreme 
Court  (351  U.  S.  927  (1956)).  The  latest  manifestation  of 
this  Court’s  concern  for  the  effective  administration  of 
public  regulatory  statutes  is  found  in  its  pronouncement 
in  the  Panhandle  case  requiring  that  cost  data  be  submitted 
in  such  cases  as  these  ( City  of  Detroit  v.  Federal  Power 
Commission ,  230  F.  2d  810  (D.  C.  Cir.,  1955).  The  Supreme 
Court  again  upheld  this  Court  by  denying  certiorari  (cert, 
denied  October  8,  1956,  Nos.  98,  113). 

Apparently,  unless  the  Commission’s  functions  are  to 
fall  into  a  condition  of  regulatory  desuetude,  this  vigilance 
on  the  part  of  this  Court  must  continue.  No  better  example 
of  such  a  necessity  can  be  found  than  in  this  case. 

3.  Cost  Data  Is  Required  to  Sustain  United’s  Burden 

of  Proof  of  the  Reasonableness  of  Union’s 

Affiliated  Prices  to  United. 

The  place  of  this  Court’s  recent  decision  (in  the  Pan¬ 
handle  case)2  in  the  pattern  into  which  this  case  falls  has 

1  Federal  Power  Commission  v.  Pope  Natural  Gas  Company, 
320  U.  S.  591,  612  (1944) ;  Phillips  Petroleum  Company  v.  State  of 
Wisconsin,  347  U.  S.  672,  685  (1954) ;  City  of  Detroit  v.  Federal 
Power  Commission,  230  F.  2d  810,  815,  816  (D.  C.  Cir.,  1955). 

2  City  of  Detroit  v.  Federal  Power  Commission  (Panhandle 
Eastern  Pipe  Line  Company,  Intervenor)  supra,  cert,  denied 
October  8,  1956,  Nos.  98,  113. 
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already  been  adverted  to  (Miss.  Brief,  pp.  40-42).  In  this 
decision  this  Court  has  laid  down  the  criterion  for  action 
which  must  be  followed  here.  There  this  Court  pointed 
out  that  field  price  statistics  alone  (such  as  partially  sub¬ 
mitted  here  by  United  in  support  of  the  100%  affiliated 
prices  which  it  pays  Union  Producing)  were  not  sufficient 
to  meet  the  tests  laid  down  by  Congress  under  the  Natural 
Gas  Act.  As  this  Court  said  (230  F.  2d  at  p.  816) : 

“.  .  .  The  question  here  presented  is  what  method 
of  pricing  pipeline-produced  gas  will,  under  present- 
day  realities  and  in  the  light  of  the  facts  of  record 
in  this  case,  best  serve  the  ultimate  public  inter¬ 
est.  .  .  .” 

To  answer  this  rhetorical  question,  this  Court  then 
unequivocally  stated  that  the  amount  to  be  allowed  for  the 
purpose  of  encouraging  exploration  and  development  must 
“be  justified  in  terms  of  a  demonstrated  public  interest” 
(230  F.  2d  at  pp.  817-818).  It  said: 

“While  as  we  have  indicated  the  Commission 
may  be  empowered  to  consider  some  of  these  factors 
it  must  also,  and  always,  relate  its  action  to  the  pri¬ 
mary  aims  of  the  Act  to  guard  the  consumer  against 
excessive  rates.  If  the  Commission  contemplates 
increasing  rates  for  the  purpose  of  encouraging 
exploration  and  development,  or  the  ownership  by 
pipeline  companies  of  their  own  producing  facili¬ 
ties,  it  must  see  to  it  that  the  increase  is  in  fact 
needed,  and  is  no  more  than  is  needed,  for  the  pur¬ 
pose.  Further  than  this  we  think  the  Commission 
cannot  go  without  additional  authority  from  Con¬ 
gress. 

“Furthermore,  it  is  seen  that  when  we  refer  to  an 
‘increase’  we  mean  an  increase  in  the  rates  above 
those  which  would  result  from  use  of  the  conventional 
rate-base  method.  For,  though  we  hold  that  method 
not  to  be  the  only  one  available  under  the  statute,  it 
is  essential  in  such  a  case  as  this  that  it  be  used  as  a 
basis  of  comparison.  It  has  been  repeatedly  used  by 
the  Commission,  and  repeatedly  approved  by  the 
courts,  as  a  means  of  arriving  at  lawful — ‘just  and 
reasonable’ — rates  under  the  Act.  Unless  it  is  con- 
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tinned  to  be  used  at  least  as  a  point  of  departure, 
tbe  whole  experience  under  the  Act  is  discarded  and 
no  anchor,  as  it  were,  is  available  by  which  to  hold 
the  terms  ‘just  and  reasonable7  to  some  recognizable 
meaning.7  7 

Admittedly  no  such  evidence  covering  Union  Produc¬ 
ing  7s  100%  affiliated  operations  was  put  into  the  record 
here. 

Unless  that  plain,  positive,  recent  mandate  of  this  case 
is  to  go  by  the  board  in  the  first  subsequent  specific  case 
coming  to  the  Court’s  attention,  this  case  must  be  remanded 
to  the  Commission  for  the  necessary  findings  referred  to  in 
the  Court’s  Opinion. 

The  objection  of  United  (United’s  Brief,  p.  43)  that 
the  application  of  this  rule  cannot  be  urged  by  Mississippi 
under  the  doctrine  of  Federal  Power  Commission  v.  Colo¬ 
rado  Interstate  Gas  Company ,  348  U.  S.  492  (1955)  is  not 
valid  here.  Mississippi  merely  is  citing  a  rule  of  case  law 
in  support  of  point  (1)  in  its  application  for  rehearing 
(Miss.  Brief,  p.  10) } 

4.  Summary. 

It  is  submitted  that  the  Commission  erred  in  increasing 
United’s  rate  to  Mississippi  for  PL-3  contract  gas  without 
investigating  the  reasonableness  of  the  prices  paid  to  the 
affiliated  Union  Producing  Company  for  purchased  gas  and 
without  requiring  United  to  sustain  its  burden  of  proving 
the  reasonableness  of  said  prices. 

1  Paragraph  (1)  of  Mississippi’s  Application  for  Rehearing, 
Vacation,  and  Modification  of  the  Commission’s  Order  states  (Miss. 
Brief,  p.  10 ;  R.  8014): 

“The  Commission  erred  in  allowing  in  full  in  United’s 
cost  of  service  the  100%  affiliated  gas  purchase  costs  repre¬ 
sented  by  United’s  purchases  from  Union  Producing  Com¬ 
pany  in  certain  major  northern  and  Gulf  Coast  area  gas 
fields.” 


2K) 


III. 

The  Commission  erred  in  ordering  United,  a 
natural  gas  company,  within  the  meaning  of  the 
Natural  Gas  Act,  to  increase  rates  above  those  con¬ 
tained  in  a  schedule  hied  with  the  Commission  by 
United  in  view  of  the  specific  limitation  contained  in 
Section  5  (a)  of  the  Natural  Gas  Act. 

Commission  counsel  argues  in  his  Brief  that  the  Com¬ 
mission’s  Order — based  on  the  Examiner’s  Decision  and 
Order — did  not  order  an  increase  in  rates1  in  contraven¬ 
tion  of  Section  5(a)  of  the  Natural  Gas  Act2  and  this  argu¬ 
ment  is  echoed  by  counsel  for  United. 

In  so  arguing,  counsel  for  both  United  and  the  Com¬ 
mission  rely  heavily  on  the  recent  Court  of  Appeals  deci¬ 
sion  in  the  Northern  Natural  case  ( Interstate  Power  Co, 

vs.  Federal  Power  Commission, _ F.  2d _ ,  14  PUB 

3d  193  (8th  Cir.,  1956).  The  basic  difference  in  that  case 
and  this  however  may  be  readily  seen. 

In  the  Northern  Natural  case  the  form  of  Order  was 
entirely  different.  In  that  case  the  Commission  Order  was 
carefully  framed  so  as  to  provide  for  average  differentials 
in  zone  revenues  of  “approximately”  2.00^  per  Mcf  between 
Zones  1  and  2  and  between  Zones  2  and  3,  the  average  differ¬ 
entials  to  be  “not  less  than”  1.95^  per  Mcf.  The  total 
schedules  were  then  to  be  so  designed  to  produce  total  rev- 

1  Pursuant  to  the  Commission’s  Order  in  this  case,  United 
increased  the  rate  for  its  PL-3  sales  to  Mississippi  from  a  65^  demand 
and  9^  commodity  charge  to  a  75^  demand  and  10£  commodity 
charge. 

2 Section  5(a)  of  the  Natural  Gas  Act  (15  U.  S.  C.  §717d  (a)) 
provides: 

“.  .  .  the  Commission  shall  have  no  power  to  order  any 
increase  in  any  rate  contained  in  the  currently  effective 
schedule  of  such  natural  gas  company  on  file  with  the  Com¬ 
mission,  unless  such  increase  is  in  accordance  with  a  new 
schedule  filed  by  such  natural  gas  company  ...” 


21 


enues  “not  to  exceed”  a  certain  amount  based  on  sales  for 
the  test  year  involved.  (Re  Northern  Natural  Gas  Com¬ 
pany,  Docket  No.  G-2217,  Opinion  No.  281,  issued  May  20, 
1955.)1 

In  this  case  the  facts  are  different.  The  findings  in  the 
Examiner’s  Decision  in  this  case  are  clear  and  unequivocal 
that  “just  and  reasonable  rates  and  charges  to  Mississippi 
are  a  demand  charge  of  75^  per  Mcf  per  month  and  a  com¬ 
modity  charge  of  l(ty  per  Mcf  in  a  single  rate  schedule” 
(R.  7884). 2  The  Examiner’s  findings  go  on  to  say  (R. 

7884) : 

“Such  rates  and  charges  are  the  same  as  made  to  all 
other  pipe  line  customers  served  from  United’s  trans¬ 
mission  system  in  the  Central  Rate  Zone.” 

After  pointing  out  precisely  what  the  total  amount  for 
such  service  will  be  per  year,  the  Examiner’s  findings  go 
on  to  state  (R.  7884) : 

“Compliance  with  Section  4  of  the  Natural  Gas  Act 
will  be  effected  by  the  making  of  a  filing  by  United 
which  will  eliminate  unjust,  unreasonable  and  unduly 
discriminatory  rates  to  Mississippi  and  which  will 
apply  to  Mississippi  the  same  rates  which  are  now 
applicable  to  all  its  other  pipe-line  customers  served 
from  United’ s  transmission  system  in  the  Central 
Rate  Zone.”  [Emphasis  supplied.] 

The  Examiner’s  (and  Commission’s)  Order  then  goes 
on  to  require  United  to  file  an  appropriate  single  rate  sched¬ 
ule  for  its  sale  to  Mississippi  “which  will  be  just,  reason¬ 
able,  and  not  unduly  discriminatory  or  preferential”  (R. 

7885) . 


1  The  full  text  of  the  appropriate  paragraphs  of  the  Commis¬ 
sion’s  Order  in  that  case  is  set  forth  in  Appendix  “B”  hereto.  (The 
Commission’s  opinion  in  that  case,  but  not  its  Order,  is  set  forth 
at  9  PUR  3d  8.) 

2  Such  a  rate  as  applied  to  United’s  PL-3  sales  to  Mississippi  is 
of  course  an  increase  over  the  65^  demand  and  9^  commodity  charge 
rate  previously  effective. 
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Compliance  with  this  “Hobson’s  choice”  is  direct,  deci¬ 
sive  and  imperative.  It  cannot  be  characterized  as  “volun¬ 
tary”  as  both  counsel  for  the  Commission  and  United 
would,  as  an  afterthought,  have  the  court  believe. 

In  the  Northern  Natural  case  the  company  was  given 
latitude  in  filing  appropriate  zoned  rate  schedules.  No  such 
latitude  was  given  to  United  here.  The  filing  which  United 
was  required  to  make  in  this  instance  was  to  a  level  “the 
same  as  made  to  all  other  pipe  line  customers”  in  the 
same  zone  (R.  7884).  That  level  was  75^  demand  and  10£ 
commodity  charge,  a  clear  and  definite  increase  over  the  65^ 
demand  and  9^  commodity  charge  which  United  had  previ¬ 
ously  filed  for  this  service.  The  Commission’s  Order  could 
not  have  been  satisfied  by  United’s  filing,  for  instance,  a 
65^  demand  and  commodity  rate  for  all  its  sales  to 
Mississippi.  Such  a  rate  would  not  have  been  the  same 
rate  as  the  75^ — 10^  rate  already  applicable — by  compro¬ 
mise — to  all  of  United’s  other  pipe  line  customers  in  the 
Central  Zone. 

The  difference  in  the  Northern  Natural  case  and  this 
case  is  that  pointed  out  by  Judge  Woodrough  of  the  Court 
of  Appeals  for  the  Eighth  Circuit.  In  that  case  the  Com¬ 
mission  ordered  approved  differentials  “in  order  to  balance 
its  [Northern’s]  revenues”  (14  PUR  3d  at  p.  200)1,  the 
total  impact  of  the  Order  being  only  to  redistribute  North¬ 
ern  Natural’s  previously  agreed  revenues  among  all  its 
customers. 

If  the  Commission’s  Order  is  permitted  to  stand  in  this 
instance,  the  protective  provisions  of  Section  5(a)  of  the 
Natural  Gas  Act  will  have  been  effectively  emasculated.  All 
that  the  Commission — or  one  of  its  Examiners — will  have 
to  do  is  to  find  any  particular  rate  of  a  company  “just  and 
reasonable”  (for  instance,  a  high  rate  to  a  particular  emer¬ 
gency  service  customer,  or  United’s  Jackson  Zone  pipe  line 
rate  of  $1.10  demand  and  lOVzj  commodity).  Under  the 
guise  of  “eliminating  undue  discrimination”,  the  Commis- 

1  See  also  Brief  of  Commission  counsel,  p.  41  (next  to  last  line) 
and  Brief  of  United’s  counsel,  p.  48  (next  to  last  line). 
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sion  or  Examiner  could  then  order  all  of  that  Company’s 
other  rates  to  conform  to  this  high  level,  resulting  in  a  vast 
over-all  dollar  increase. 

In  sum,  if  the  protective  provisions  of  Section  5(a)  of 
the  Natural  Gas  Act  are  to  remain  operative,  the  limitation 
must  be  observed  that  no  over-all  increase  in  revenues  can 
result  from  any  order  eliminating  undue  discrimination  or 
preference.  No  such  limitation  was  observed  in  this 
instance,  and  the  Commission’s  Order  in  this  respect  must 
positively  fail,  as  being  in  direct  contravention  of  the  man¬ 
datory  limitation  expressly  provided  in  the  Act.1 

SUMMARY. 

In  sustaining  the  Decision  of  the  Examiner  in  this  case, 
the  Commission  has  sought  to  set  aside  the  provisions  of 
Mississippi’s  gas  purchase  contracts  with  United  without 
making  the  requisite  findings  as  to  unlawfulness.  It  has, 
on  the  contrary,  sought  to  make  rate  making  determinations 
without  taking  the  validly  existing  contract  provisions  into 
account.  It  is  Mississippi’s  uncontradicted  position  that 
any  sort  of  a  cost  allocation  based  upon  these  contract  pro¬ 
visions  would  show  a  substantial  differential  in  the  cost 
of  Mississippi’s  purchases  of  gas  under  its  “old”  low  cost 
contract  sources  of  supply  from  United’s  Northern  Area 
(PL-3)  from  that  made  generally  applicable  to  United’s 
other  customers.  No  sufficient  finding  has  been  made  on 
the  record  here  so  as  to  warrant  disregarding  the  terms 
of  the  contracts  and  this  differential  in  rates  under  which 
Mississippi’s  purchases  have  been  made. 

On  the  merits,  Mississippi  has  been  gravely  prejudiced 
by  the  Examiner’s  finding  and  the  Commission’s  adoption 
of  a  cost  of  service  based  on  arbitrarily  increased  costs  of 
gas  purchased  from  United’s  100%  producing  affiliate, 
Union.  No  proper  basis  exists  for  determining  a  cost  of 

1  The  Commission’s  refusal  to  order  such  indicated  increases  in 
the  Colorado  Interstate  case  (where  an  over-all  dollar  increase 
would  have  resulted)  accordingly  makes  this  case  one  of  first  impact. 
(See  Mississippi’s  initial  Brief,  pp.  45-46.) 


service  upon  which  any  final  rate  determination,  either  as 
to  Mississippi  or  any  other  of  United’s  pipe  line  customers, 
may  be  found.  If  the  Commission’s  policy  of  requiring  cost 
evidence  to  be  introduced  to  support  independent  producer 
rate  increases  is  to  prevail,  and  if  attention  is  to  be  paid 
to  this  Court’s  requirement  of  such  cost  evidence  “as  a 
point  of  departure,”  the  proposed  rate  increase  sought  to 
be  collected  from  Mississippi  by  United  must  be  set  aside 
as  unjustified  and  unsupported  by  the  evidence. 

Sections  4(e)  and  5(a)  deny  the  Commission  power  “to 
order  any  increase  in  any  rate  contained  in  the  currently 
effective  schedule”  of  a  natural  gas  company  “on  file  with 
the  Commission,  unless  such  increase  is  in  accordance  with 
a  new  schedule  filed  by  such  natural  gas  company.”  A 
rate  in  excess  of  65^  demand  charge  and  9^  commodity 
charge  for  United’s  “old”  gas  is  therefore  unlawful. 

CONCLUSION. 

Since,  the  Commission  erred  in  fixing  an  increased  rate 
for  gas  supplied  under  the  1929  contract,  as  amended, 
between  United  and  Mississippi,  known  as  the  PL-3  or 
“old”  contract,  without  giving  any  effect  to  the  contractual 
allocation  of  sources  of  gas  and  without  making  a  cost  allo¬ 
cation  based  upon  the  contractual  allocation  of  sources  of 
gas ;  and 

Since,  the  Commission  erred  in  increasing  United’s  rate 
to  Mississippi  for  PL-3  contract  gas  without  investigating 
the  reasonableness  of  the  prices  paid  to  the  affiliated  Union 
Producing  Company  for  purchased  gas,  and  without  requir¬ 
ing  United  to  sustain  its  burden  of  proving  the  reason¬ 
ableness  of  said  prices ;  and 

Since,  the  Commission  erred  in  ordering  United,  a 
natural  gas  company  within  the  meaning  of  the  Natural 
Gas  Act,  to  increase  the  rate  for  PL-3  contract  gas  above 
that  contained  in  a  schedule  filed  with  the  Commission  by 
United,  in  view  of  the  specific  limitation  in  effect  contained 
in  Section  5  (a)  of  the  Natural  Gas  Act; 
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Therefore,  it  is  respectfully  submitted  that  the  Com¬ 
mission’s  Order  issued  November  8,  1955  should  be  set 
aside  and  that  the  case  should  be  remanded  to  the  Commis¬ 
sion  for  additional  hearings  and  for  such  other  and  further 
relief  as  appears  to  be  appropriate  and  required  in  the 
premises. 


Respectfully  submitted, 

C.  L.  Bust, 

407  North  Eighth  Street, 
St.  Louis  1,  Missouri. 

William  A.  Dougherty, 
Henry  F.  Leppitt,  2nd, 
Spencer  W.  Reeder, 

30  Rockefeller  Plaza, 
New  York  20,  New  York. 

Attorneys  for  Petitioner. 


October  17,  1956 


27 


APPENDIX  A. 


Excerpts  from  1929  Mississippi  River  Fuel  Corporation- 
United  Gas  Pipe  Line  Company  Contract  (PL-3  or 
“Old”  Contract),  as  Amended. 


I. 

Excerpts  from  initial  contracts  between  Mississippi 
River  Fuel  Corporation  and  United  Oas  Pipe  Line  Com¬ 
pany’s  predecessors,  Moody-Seagraves  Gas  Company, 
Incorporated  (Schedule  9),  Industrial  Gas  Company 
(Schedule  10)  and  The  Palmer  Corporation  of  Louisiana 
(Schedule  11) — all  dated  August  1,  1929  (R.  6586-6791). 

A.  Excerpts  from  Schedule  9 — Agreement  between  Moody- 
Seagraves  Gas  Company,  Incorporated,  and  Mississippi 
River  Fuel  Corporation  dated  August  1, 1929  (R.  6586- 

6655) : 

“THIS  AGREEMENT,  made  as  of  the  first  day  of 
August,  1929,  between  Moody-Seagraves  Gas  Company, 
Incorporated,  a  corporation  of  the  State  of  Louisiana, 
which  corporation  is  hereinafter  referred  to  as 
“Seller”,  and  Mississippi  River  Fuel  Corporation,  a 
corporation  of  the  State  of  Delaware,  which  corpora¬ 
tion  is  hereinafter  referred  to  as  “Buyer”  (R.  6588). 

“Whereas,  Buyer  is  constructing  a  gas  pipe  line 
from  the  Monroe  Gas  Field  and  the  Richland  Gas  Field 
in  the  State  of  Louisiana  to  St.  Louis,  Missouri  and 
the  St.  Louis  district,  (said  city  and  district  being 
hereinafter  referred  to  as  “the  St.  Louis  District”); 
and  (R.  6588). 

“Whereas,  Buyer  has  made  or  is  about  to  make  con¬ 
tracts  with  the  Southern  Carbon  Company,  United 
Carbon  Company,  Industrial  Gas  Company,  Interstate 
Natural  Gas  Company,  Incorporated,  Hope  Producing 
Company,  and  The  Palmer  Corporation  of  Louisiana, 
which  corporations  are  hereinafter  collectively  referred 
to  as  the  “Vendors”,  for  the  supply  of  ninety  per  cent. 
(90%)  of  the  requirements  of  said  pipe  line  as  defined 
in  paragraph  numbered  IV  hereof ;  and  (R.  6588). 
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i  “Whereas,  Buyer  desires  to  enter  into  a  contract 
with  Seller  for  the  supply  of  ten  per  cent.  (10%)  of  the 
requirements  of  said  pipe  line  as  defined  in  paragraph 
numbered  IV  hereof;  and  (R.  6588). 

“Whereas,  Greenwood  Production  Company,  a 
Louisiana  corporation,  owns  or  has  leases  permitting 
it  to  produce  gas  from  approximately  twenty  thou¬ 
sand,  sixty-five  (20,065)  acres  of  land  in  said  Mon¬ 
roe  Gas  Field,  which  land  is  generally  described  as 
being  located  in  Townships  Eighteen  (18),  Nineteen 
(19),  Twenty  (20),  Twenty-one  (21),  Twenty-two  (22) 
and  Twenty-three  (23),  Ranges  Two  (2),  Three  (3), 
Four  (4),  Five  (5),  Seven  (7)  and  Nine  (9)  East, 
Richland  Production  Company,  a  Delaware  corpora¬ 
tion,  owns  or  has  leases  permitting  it  to  produce  gas 
from  approximately  eleven  thousand,  seven  hundred 
forty-eight  (11,748)  acres  of  land  in  said  Richland 
Gas  Field,  which  land  is  generally  described  as  being 
located  in  Townships  Fourteen  (14),  Fifteen  (15),  Six¬ 
teen  (16),  Seventeen  (17),  Eighteen  (18),  Nineteen 
(19)  and  Twenty  (20),  Ranges  Four  (4),  Five  (5),  Six 
(6),  Seven  (7),  Nine  (9)  and  Ten  (10)  East,  said 
Greenwood  Production  Company  and  Richland  Pro¬ 
duction  Company  are  subsidiary  companies,  all  the 
presently  outstanding  capital  stock  of  which  is  owned 
or  controlled  by  Seller  and  are  and  will  be  operated 
by  Seller,  Seller  has  entered  into  contracts  with  said 
Greenwood  Production  Company  and  said  Richland 
Production  Company,  respectively,  for  the  purchase 
from  them  of  gas  produced  or  that  may  be  produced 
from  their  above  described  respective  gas  lands,  which 
said  lands  are  colored  lavender  and  cross-hatched  on 
the  attached  map,  and  which  contracts  are  entitled  to 
priority  over  all  other  contracts  for  sale  of  gas  from 
said  acreage,  Seller  has  entered  into  contracts  for  the 
purchase  of  gas  from  other  producers  in  said  fields, 
and  Seller  desires  to  enter  into  a  contract  with  Buyer 
for  the  sale  of  gas  for  said  pipe  line;”  (R.  6588-6589). 
•  ••••• 

“III.  Seller  agrees  (a)  that  the  recital  of  approxi¬ 
mate  acreage  and  the  description  thereof  contained 
in  the  fourth  preamble  of  this  agreement  and  shown 
colored  lavender  and  cross-hatched  on  the  attached 
map,  and  the  statement  in  said  preamble  in  re  gas 
purchase  contracts  have  reference  to  such  approxi- 


29 


mate  acreage  and  contracts  as  of  on  or  about  Novem¬ 
ber  16,  1928,  (b)  that  as  of  the  date  of  this  agree¬ 
ment  said  approximate  acreage  is  in  amount  not  less 
than,  and  that  the  location  thereof  and  the  status  of 
said  gas  purchase  contracts  are  substantially,  as 
described  in  said  preamble,  and  (c)  that  on  or  before 
the  first  day  of  October,  1929,  Seller  will  execute  and 
deliver  a  supplemental  agreement  with  Buyer  (1) 
describing  and  listing  the  respective  approximate 
acreage,  and  the  aggregate  approximate  acreage,  of 
the  lands  in  said  Monroe  Gas  Field  and  said  Richland 
Gas  Field,  respectively,  as  of  the  date  of  this  agree¬ 
ment  owned  by  Seller  or  in  respect  of  which  it  has 
leases  permitting  it  to  produce,  or  contracts  with  said 
Greenwood  Production  Company  and/or  said  Rich¬ 
land  Production  Company  for  the  purchase  of,  gas,  (2) 
describing  and  listing  its  contracts  for  the  purchase 
of  gas  from  other  producers  in  said  fields,  and  (3) 
providing  that  said  description  and  list  of  said  acreage 
and  contracts  shall  be  deemed  incorporated  in,  and  a 
part  of,  this  agreement  and  substituted  for  and  in  lieu 
of  the  more  general  description  of  said  acreage  and 
contracts  contained  in  said  preamble*’  (R.  6590-6591). 
•  ••••• 

“VIII.  If  the  Vendors  and  Seller  or  any  thereof 
shall  not  have  available  or  shall  not  be  obligated  to 
supply  gas  sufficient  to  supply  the  requirements  of 
said  pipe  line,  as  defined  in  paragraph  numbered  IV 
hereof,  then  and  in  that  event,  but  only  then  and  in 
that  event,  Buyer  shall  be  at  liberty  to  purchase  or 
obtain,  at  its  own  cost  and  expense,  from  any  of  the 
fields  herein  mentioned  or  from  any  source  such  gas 
as  may  be  required  to  supply  such  deficiency,  but 
Buyer  may  require  Seller  to  resume  delivery  of  such 
gas  hereunder  as  Seller  can  deliver* *  (R.  6593). 

•  ••••• 

“XIIL  The  points  of  delivery  shall  be  (1)  for 
gas  to  be  delivered  hereunder  from  the  Monroe  Gas 
Field,  at  a  receiving  station  in  the  Monroe  Gas  Field 
located  at  or  near  Perryville,  Louisiana,  on  a  tract  or 
parcel  of  land  containing  39  acres,  more  or  less,  in  the 
Northeast  corner  of  Section  24,  Township  20  North, 
Range  4  East  and  (2)  for  gas  to  be  delivered  here¬ 
under  from  the  Richland  Gas  Field,  at  a  receiving  sta¬ 
tion  in  the  Richland  Gas  Field  located  at  or  near  Alto, 
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Louisiana,  on  a  tract  or  parcel  of  land  containing 
28.95  acres,  more  or  less,  in  the  Northeast  corner  of 
the  W1/^  of  SW  of  Section  11,  Township  16  North, 

Kange  6  East;  provided,  however,  that  Seller  and 
Vendors,  jointly,  shall  have  the  right  or  privilege  of 
designating  by  notice  in  writing  to  Buyer  given  at  any 
time  during  the  term  hereof,  one  (1)  additional  point 
of  delivery  for  gas  to  be  delivered  hereunder  from  the 
Monroe  Gas  Field.  The  volume  of  gas  to  be  supplied 
by  Seller  shall  be  apportioned  from  time  to  time 
between  said  delivery  points  as  Seller  shall  direct,  each 
such  apportionment  to  hold  good  for  six  (6)  months 
following  the  time  it  becomes  effective”  (R.  6597-6598). 

•  •••••  | 

“XVIII.  The  obligations  of  Seller  hereunder  are 
subject:  (1)  to  the  reservation  of  sufficient  gas  for 
drilling  operations;  (2)  to  the  prior  obligations  of 
Seller  under  all  contracts  made  before  June  21,  1928; 
and  (3)  in  respect  of  any  lands  and/or  leases  hereafter 
acquired  by  Seller  in  said  Monroe  Gas  Field  and/or 
Richland  Gas  Field,  to  perform  any  contracts  to  which 
such  lands  and/or  leases  may  be  subject  at  the  date  of 
such  acquisition  (R.  6600-6601). 

“Nothing  in  this  agreement  shall  in  any  way  restrict 
or  abridge  the  right  of  Seller  at  any  time  to  sell,  trans¬ 
port  and  deliver  gas  to  others  than  Buyer  and/or  to 
use  gas  in  making  carbon  black,  provided,  however, 
that  Seller  shall  give  gas  to  be  delivered  hereunder 
priority  over  the  use  of  gas  in  making  carbon  black 
and  provided,  further,  that  Seller  shall  give  gas  to  be 
delivered  hereunder  priority  over  gas  to  be  delivered 
under  anv  contract  or  arrangement,  except  as  above 
stated”  (R.  6600-6601). 

B.  Excerpts  from  Schedule  10 — Agreement  between  Indus¬ 
trial  Gas  Company  and  Mississippi  River  Fuel  Corpo¬ 
ration  dated  August  1,  1929  (R.  6656-6723) : 

“This  Agreement,  made  as  of  the  first  day  of 
August,  1929,  between  Industrial  Gas  Company,  a  cor¬ 
poration  of  the  State  of  Florida,  which  corporation  is 
hereinafter  referred  to  as  *  Seller*,  and  Mississippi 
River  Fuel  Corporation,  a  corporation  of  the  State  of 
Delaware,  which  corporation  is  hereinafter  referred  to 
as  ‘Buyer*;  (R.  6658) 
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“Whereas,  Buyer  is  constructing  a  gas  pipe  line 
from  the  Monroe  Gas  Field  and  the  Richland  Gas  Field 
in  the  State  of  Louisiana  to  St.  Louis,  Missouri  and  the 
St.  Louis  district  (said  city  and  district  being  herein¬ 
after  referred  to  as  ‘the  St.  Louis  District*);  and  (R. 
6658) 

“Whereas,  Buyer  has  made  or  is  about  to  make 
contracts  with  Southern  Carbon  Company,  United 
Carbon  Company,  Moody-Seagraves  Gas  Company, 
Incorporated,  Interstate  Natural  Gas  Company, 
Incorporated,  Hope  Producing  Company,  and  The 
Palmer  Corporation  of  Louisiana,  which  corporations 
are  hereinafter  collectively  referred  to  as  the  ‘Ven¬ 
dors’,  for  the  supply  of  eighty  per  cent.  (80%)  of  the 
requirements  of  said  pipe  line  as  defined  in  paragraph 
numbered  IV  hereof ;  and  (R.  6658) 

“Whereas,  Buyer  desires  to  enter  into  a  contract 
with  Seller  for  the  supply  of  twenty  per  cent.  (20%) 
of  the  requirements  of  said  pipe  line  as  defined  in  para¬ 
graph  numbered  IV  hereof;  and  (R.  6658) 

“Whereas,  Seller  owns  or  has  leases  or  purchase 
contracts  covering  the  gas  rights  on  approximately 
one  hundred  sixty-three  thousand,  five  hundred  fifty- 
six  (163,556)  acres  of  land  in  said  Monroe  Gas  Field 
and  said  Richland  Gas  Field,  which  land  is  generally 
described  as  being  located  in  Township  Fourteen  (14) 
North,  Range  Five  (5)  East;  Township  Fifteen  (15) 
North,  Ranges  Four  (4),  Five  (5)  and  Six  (6)  East, 
Township  Sixteen  (16)  North,  Ranges  Four  (4),  Five 
(5),  Six  (6)  and  Seven  (7)  East;  Township  Seventeen 
(17)  North,  Ranges  Five  (5),  Six  (6)  and  Seven  (7) 
East;  Township  Eighteen  (18)  North,  Range  Six  (6) 
East;  Township  Nineteen  (19)  North,  Ranges  Two 
(2),  Three  (3),  Four  (4)  and  Six  (6)  East;  Township 
Twenty  (20)  North,  Ranges  Two  (2),  Three  (3),  Four 
(4),  Five  (5)  and  Seven  (7)  East;  Township  Twenty- 
one  (21)  North,  Ranges  Two  (2),  Three  (3),  Four  (4), 
Five  (5),  Six  (6)  and  Seven  (7)  East;  Township 
Twenty-two  (22)  North,  Ranges  Two  (2),  Three  (3), 
Four  (4),  Five  (5)  and  Six  (6)  East;  and  Township 
Twenty-three  (23)  North,  Ranges  Two  (2),  Three  (3), 
Four  (4),  Five  (5),  Six  (6)  and  Seven  (7)  East,  and 
which  said  land  is  colored  yellow  on  the  attached  map, 
and  Seller  desires  to  enter  into  a  contract  with  Buyer 
for  the  sale  of  gas  for  said  pipe  line;”  (R.  6658-6659) 
•  ••••• 


32 


“HE.”  (Same  as  Article  III  of  Schedule  9 — 
agreement  between  Moody-Seagraves  Gas  Company, 
Incorporated,  and  Mississippi  River  Fuel  Corpora¬ 
tion  dated  August  1,  1929,  supra.)  (R.  6660) 

•  ••••• 

“VEIL”  (Same  as  Article  VIII  of  Schedule  9 — 
agreement  between  Moody-Seagraves  Gas  Company, 
Incorporated,  and  Mississippi  River  Fuel  Corpora¬ 
tion  dated  August  1,  1929,  supra.)  (R.  6663) 

•  ••••• 

“XIII.”  (Same  as  Article  XIII  of  Schedule  9 — 
agreement  between  Moody-Seagraves  Gas  Company, 
Incorporated,  and  Mississippi  River  Fuel  Corporation 
i  dated  August  1,  1929,  supra.)  (R.  6667-6668) 

•  ••••• 

“XV ILL”  (Same  as  Article  XVIII  of  Schedule  9 — 
agreement  between  Moody-Seagraves  Gas  Company, 
Incorporated,  and  Mississippi  River  Fuel  Corporation 
dated  August  1,  1929,  supra.)  (R.  6670-6671) 

•  ••••• 


C.  i  Excerpts  from  Schedule  11 — Agreement  between  The 
i  Palmer  Corporation  of  Louisiana  and  Mississippi  River 
Fuel  Corporation  dated  August  1, 1929  (R.  6724-6791) : 

“THIS  AGREEMENT,  made  as  of  the  first  day 
of  August,  1929,  between  The  Palmer  Corporation  of 
Louisiana,  a  corporation  of  the  State  of  Delaware, 
which  corporation  is  hereinafter  referred  to  as 
‘Seller’,  and  Mississippi  River  Fuel  Corporation,  a 
corporation  of  the  State  of  Delaware,  which  corpora¬ 
tion  is  hereinafter  referred  to  as  ‘Buyer’;  (R.  6726) 

“Whereas,  Buyer  is  constructing  a  gas  pipe  line 
from  the  Monroe  Gas  Field  and  the  Richland  Gas  Field 
in  the  State  of  Louisiana  to  St.  Louis,  Missouri  and  the 
St.  Louis  district,  (said  city  and  district  being  herein¬ 
after  referred  to  as  ‘the  St.  Louis  District’) ;  and  (R. 
6726) 

“Whereas,  Buyer  has  made  or  is  about  to  make 
contracts  with  Southern  Carbon  Company,  United 
Carbon  Company,  Industrial  Gas  Company,  Moody- 
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Seagraves  Gas  Company,  Incorporated,  Interstate 
Natural  Gas  Company,  Incorporated  and  Hope  Pro¬ 
ducing  Company,  which  corporations  are  hereinafter 
collectively  referred  to  as  the  ‘Vendors’,  for  the  snpplv 
of  ninety  per  cent  (90%)  of  the  requirements  of  said 
pipe  line  as  defined  in  paragraph  numbered  IV  hereof ; 
and  (R.  6726) 

“Whereas,  Buyer  desires  to  enter  into  a  contract 
with  Seller  for  the  supply  of  ten  per  cent  (10%)  of  the 
requirements  of  said  pipe  line  as  defined  in  paragraph 
numbered  IV  hereof;  and  (R.  6726) 

“Whereas,  Seller  owns  or  has  leases  permitting  it 
to  produce  gas  from  approximately  seven  thousand  five 
hundred  sixty- two  (7,562)  acres  of  land  in  said  Monroe 
Gas  Field,  which  land  is  generally  described  as  being 
located  in  Townships  Fifteen  (15),  Sixteen  (16),  Seven¬ 
teen  (17),  Eighteen  (18),  Nineteen  (19),  Twenty  (20) 
and.  Twenty-one  (21),  Ranges  Two  (2),  Three  (3), 
Four  (4)  and  Five  (5)  East,  and  which  said  land  is 
colored  orange  on  the  attached  map,  and  has  entered 
into  contracts  for  the  purchase  of  gas  from  other 
producers  in  said  field,  and  owns  or  has  leases  per¬ 
mitting  it  to  produce  gas  from  approximately  twenty- 
four  thousand  four  hundred  eight  (24.408)  acres  of 
land  in  said  Richland  Gas  Field,  which  said  land  is 
generally  described  as  being  located  in  Townships 
Fifteen  (15),  Sixteen  (16).  Seventeen  (17)  and  Eight¬ 
een  (18),  Ranges  Five  (5),  Six  (6)  and  Seven  (7) 
East,  and  which  said  land  is  colored  orange  on  the 
attached  map,  and  Seller  desires  to  enter  into  a  con¬ 
tract  with  Buyer  for  the  sale  of  gas  for  said  pipe  line;” 
(R.  6726-6727) 

•  ••••• 

“III.”  (Same  as  Article  III  of  Schedule  9 — 
agreement  between  Moodv-Seagraves  Gas  Company, 
Incorporated,  and  Mississippi  River  Fuel  Corporation 
dated  August  1,  1929,  supra,  and  same  as  Article  III 
of  Schedule  10 — agreement  between  Industrial  Gas 
Company  and  Mississippi  River  Fuel  Corporation, 
dated  Aug.  1,  1929,  supra.)  (R.  6727-6728) 

•  ••••• 

“  Vlii.”  (Same  as  Article  VTII  of  Schedule  9 — 
agreement  between  Moody-Seagraves  Gas  Company, 
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Incorporated,  and  Mississippi  River  Fuel  Corporation 
dated  August  1,  1929,  supra,  and  same  as  Article  VtU 
of  Schedule  10 — agreement  between  Industrial  Gas 
Company  and  Mississippi  River  Fuel  Corporation, 
dated  Aug.  1, 1929,  supra.)  (R.  6731) 

•  ••••• 

“Alii.”  (Same  as  Article  XHE  of  Schedule  9 — 
agreement  between  Moody-Seagraves  Gas  Company, 
Incorporated,  and  Mississippi  River  Fuel  Corporation, 
dated  August  1,  1929,  supra,  and  same  as  Article  XIII 
of  Schedule  10 — agreement  between  Industrial  Gas 
Company  and  Mississippi  River  Fuel  Corporation, 
dated  August  1,  1929,  supra.)  (R.  6735) 

•  ••••• 

“XVlII.”  (Same  as  Article  XVIII  of  Schedule  9 — 
agreement  between  Moody-Seagraves  Gas  Company, 
Incorporated,  and  Mississippi  River  Fuel  Corporation 
dated  August  1, 1929,  supra,  and  same  as  Article  XVIII 
of  Schedule  10 — agreement  between  Industrial  Gas 
Company  and  Mississippi  River  Fuel  Corporation, 
dated  August  1, 1929,  supra.)  (R.  6738-6739) 

•  ••••• 


II. 

Excerpts  from  amendments  and  supplements  to  initial 
1929  contract. 

A.  Supplement  number  7  dated  August  15,  1937 — para* 
graphs  2,  3,  6  (R.  6616-6619;  6684-6687;  6752-6755) : 

“Each  of  the  above  mentioned  agreements  of 
August  1, 1929,  recites  that  the  Seller  therein  proposes 
to  obtain  gas  for  delivery  thereunder  from  the  Mon¬ 
roe  Gas  Field  and  the  Richland  Gas  Field,  and  hereto¬ 
fore  all  deliveries  under  said  agreements  have  been 
made  from  said  fields.  The  undersigned  has  a  supply 
of  natural  gas  available  from  what  is  known  as  the 
Rodessa  Field  in  Cass  County,  Texas,  and  Caddo  Par¬ 
ish,  Louisiana,  the  Sugar  Creek  Field  in  Claiborne 
Parish,  and  the  Cotton  Valiev  Field  in  Webster  Parish, 
Louisiana  which  gas  has  a  higher  B.  T.  U.  content  than 
the  gas  being  delivered  to  you  from  the  Monroe  and 
Richland  Gas  Fields  (R.  6616-6617;  6684-6685  ;  6752- 
6753). 
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“The  undersigned  hereby  agrees  with  you  that,  sub¬ 
ject  to  the  terms  and  conditions  hereof  and  so  far  as 
operating  conditions  will  permit,  the  undersigned  will 
deliver  to  you  and  you  will  receive  from  the  under¬ 
signed,  under  said  agreements  of  August  1,  1929,  as 
amended,  natural  gas  from  said  Rodessa  Field,  Sugar 
Creek  Field  and/or  Cotton  Valley  Field  for  fifty  per 
cent  (50%)  of  the  quantity  of  gas  which  the  under¬ 
signed  is  obligated  to  sell  and  deliver  and  you  are  obli¬ 
gated  to  purchase  and  receive  under  the  terms  of  said 
agreements  of  August  1,  1929,  as  amended.  Said  gas 
from  the  Rodessa,  Sugar  Creek  and  Cotton  Valley 
Fields  shall  not  become  a  part  of  the  regular  supply 
under  said  above  mentioned  agreements,  and  Seller 
shall  not  have  the  right  and  shall  be  under  no  obliga¬ 
tion  to  deliver  gas  to  Buyer  from  said  fields  except  to 
the  extent  provided  herein  and  for  the  duration  of  this 
agreement”  (R.  6617;  6685;  6753). 

•  ••••• 

“The  undersigned  agrees  to  proceed  immediately  to 
provide  a  pipe  line,  at  least  twelve  inches  (12")  in 
diameter,  extending  from  the  end  of  the  undersigned’s 
transmission  line  at  its  Sterlington  Compressor  Sta¬ 
tion  site  located  in  the  SW-a/4  of  Section  32,  Township 
20  North,  Range  4  East,  Ouachita  Parish,  Louisiana, 
to  your  said  receiving  station  at  or  near  Perryville, 
in  order  to  enable  the  undersigned  to  deliver  gas  to 
you  from  said  Rodessa,  Sugar  Creek  and  Cotton  Valley 
Fields.  You  agree  to  proceed  immediately  to  install 
the  necessary  facilities  to  enable  you  to  accept  delivery 
of  such  gas.  When  such  facilities  have  been  provided 
by  both  parties,  the  undersigned  shall  commence  mak¬ 
ing,  and  you  shall  commence  receiving,  deliveries  of 
gas  from  said  Rodessa,  Sugar  Creek  and  Cotton  Valley 
Fields”  (R.  6618,  6686;  6754). 

B.  Supplement  number  1  to  Supplement  number  7 — dated 
November  22,  1939 — paragraphs  1,  2  (R.  6620  ;  6688; 
6756): 

“Please  refer  to  letter  agreement  dated  August  15, 
1937,  made  between  your  company  and  United  Gas 
Public  Service  Company  (to  whose  rights  the  under¬ 
signed  has  succeeded)  for  the  supplying  of  natural  gas 
from  sources  other  than  those  mentioned  in  the  supply 
contracts  and  amendments  thereto,  made  by  your  com¬ 
pany  with  Industrial  Gas  Company,  The  Palmer  Cor- 
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poration  of  Louisiana,  and  Moody  Seagraves  Gas  Com¬ 
pany,  and  since  assumed  by  the  undersigned  (E.  6620; 
6688;  6756). 

*  ‘It  is  hereby  agreed  that  said  letter  agreement  of 
August  15,  1937,  be  so  amended  as  to  provide  that  we 
may  supply  to  you  from  fields  other  than  the  Monroe 
and  Kichland  Fields  gas  in  such  quantities,  as  we  may 
elect  up  to  but  not  in  excess  of  100%  of  the  quantities 
we  are  obligated  to  deliver  to  you  under  the  terms  of 
said  three  supply  contracts  instead  of  only  50%  of 
said  requirements ;  otherwise  said  letter  agreement  of 
August  15,  1937,  is  to  remain  in  full  force  and  effect 
until  terminated  as  provided  therein”  (E.  6620  ;  6688; 
6756). 

C.  Supplement  number  11 — dated  September  7,  1945 — 
Articles  3,  5,  6  (E.  6623-6639 ;  6691-6706 ;  6759-6774) : 

“Article  3. 

“It  is  contemplated  that  the  gas  deliverable  by 
Seller  to  Buyer  under  said  Existing  Agreement,  as 
herein  amended,  will  be  transported  by  Seller  through 
a  pipe  line  which  Seller  proposes  to  construct  from  the 
Carthage  Field  in  the  State  of  Texas  to  a  point  in  said 
Monroe  Field.  Seller  agrees  to  deliver  said  gas  at  the 
point  of  delivery  established  in  accordance  with  the 
provisions  of  Article  2  hereof  against  the  varying  pres¬ 
sures  (not,  however,  to  exceed  450  pounds  per  square 
inch  gauge)  existing  in  Buyer’s  pipe  line  at  such  point 
of  delivery”  (E.  6625 ;  6693 ;  6761). 

•  ••••• 

“Article  5. 

“If  (i)  Seller  completes  the  construction  of  its 
Carthage-Monroe  Line  prior  to  November  1,  1946  and 
(ii)  this  agreement  becomes  effective,  in  accordance 
with  the  provisions  of  Article  9  hereof,  prior  to  Novem¬ 
ber  1, 1946,  Seller  agrees  that  from  and  after  the  hap¬ 
pening  of  conditions  (i)  and  (ii)  above  and  until 
November  1, 1946  Seller  will,  upon  demand  from  Buyer, 
deliver  to  Buyer  from  Seller’s  Carthage-Monroe  Line 
at  the  delivery  point  established  in  accordance  with  the 
provisions  of  Article  2  hereof  gas  in  an  amount  equal 
to  the  difference  between  Buyer’s  full  input  require¬ 
ments  for  its  pipe  line  system  and  the  amount  of  gas 
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then  currently  being  received  in  the  Monroe  Field  by 
Buyer  from  Seller  (under  the  provisions  of  the  Exist- 
ing  Agreement)  and  the  other  vendors  from  whom 
Buyer  is  then  purchasing  gas.  The  quantities  of  gas 
if  any,  so  sold  and  delivered  by  Seller  and  received  by 
Buyer  shall  be  measured  in  the  same  manner  and  sub¬ 
ject  to  the  same  provisions  as  are  set  forth  in  the 
Existing  Agreement  but  the  price  therefor  shall  be  the 
price  set  forth  in  Article  4  above;  provided,  however, 
that  the  Demand  Charge  for  such  Billing  Month  shall, 
in  lieu  of  the  Demand  Charge  set  forth  in  Article  4, 
be  38^  multiplied  by  the  number  of  Mcf  of  gas  delivered 
hereunder  on  the  day  of  maximum  daily  delivery  here¬ 
under  during  such  Billing  Month  (R.  6633-6634;  6701- 
6702;  6769-6770). 

“Article  6. 

“Upon  this  Agreement  becoming  effective,  in 
accordance  with  the  provisions  of  Article  9  hereof. 
Buyer  shall  have  the  right,  at  any  time  prior  to  May  1, 
1946,  to  notify  Seller  of  Buyer’s  desire  to  increase  the 
Seller’s  percentage  of  the  requirements  of  Buyer’s 
pipe  line  system,  which  Buyer  shall  purchase  under 
said  Existing  Agreement,  as  modified  by  this  agree¬ 
ment,  and  should  such  notice  be  given  then  the  quantity 
of  gas  which  Buyer  shall  purchase  and  receive  from 
Seller  and  Seller  shall  sell  and  deliver  to  Buyer,  com¬ 
mencing  November  1, 1946  and  continuing  to  November 
1,  1966,  shall  be  such  increased  percentage  of  the 
requirements  of  Buyer’s  pipe  line  system  as  specified  bv 
Buyer  (R.  6634 ;  6702 ;  6770). 

“In  addition  to  the  foregoing.  Buyer  shall  have  the 
right  at  any  time  subsequent  to  May  1,  1946  and  prior 
to  May  1,  1961,  to  notify  Seller  on  or  before  May  1  of 
any  year  of  Buyer’s  desire  to  increase  the  Seller’s  per¬ 
centage  of  the  requirements  of  Buyer’s  pipe  line 
system,  which  Buyer  shall  purchase  under  said  Exist¬ 
ing  Agreement  as  modified  by  this  Agreement,  and 
should  such  notice  be  given  then  the  quantity  of  gas 
which  Buyer  shall  purchase  and  receive  from  Seller 
and  Seller  shall  sell  and  deliver  to  Buyer,  commencing 
on  November  1  of  the  year  in  which  such  notice  is  given 
and  continuing  until  November  1,  1966,  shall  be  such 
increased  percentage  of  the  requirements  of  Buyer’s 
pipe  line  system  as  specified  by  Buyer,  provided  Seller 
had  on  the  date  of  receipt  of  said  notice  line  capacity  in 
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said  Carthage-Monroe  Line,  in  addition  to  the  require¬ 
ments  of  its  then  existing  commitments,  available  to 
deliver  such  increased  quantity  of  gas  specified  in  any 
such  notice  at  the  delivery  point  herein  established.  In 
the  event  Seller  does  not  have  sufficient  line  capacity  in 
said  Carthage-Monroe  Line  available  as  aforesaid  to 
deliver  such  increased  quantity  of  gas,  then  Seller  will 
increase  the  capacity  of  said  Carthage-Monroe  Line  as 
required  to  deliver  to  Buyer  said  increased  quantity  of 
gas,  provided  Buyer  will  advance  to  Seller  the  funds 
required  for  such  increase  of  capacity,  not  exceeding 
$1,500,000.  All  funds  so  advanced  will  be  repaid  by 
Seller  to  Buyer  in  equal  annual  installments  over  the 
remaining  period  of  said  Existing  Agreement  as  hereby 
modified,  with  interest  thereon  at  such  annual  rate  as 
is  then  currently  being  paid  upon  loans  of  a  similar 
character  (R.  6634-6635;  6702-6703;  6770-6771). 

“For  such  increased  quantities  of  gas  the  price  pro¬ 
vided  for  in  this  agreement  shall  be  adjusted  by  appro¬ 
priate  revision  of  the  Demand  and  Commodity  Charge, 
respectively,  to  compensate  Seller  for  all  of  Seller’s 
increased  cost  resulting  from  such  increased  capacity” 
(R.  6635;  6703;  6771). 

D.  Supplement  number  12 — dated  April  29,  1947 — para¬ 
graphs  2,  3,  4,  5  (R.  6641-6642;  6709-6710;  6777- 

6778)  •. 

“We  have  heretofore  advised  you  that  we  contem¬ 
plate  delivering  gas  to  Texas  Eastern  Transmission 
i  Corporation  from  our  Carthage-Monroe  line  for  a 
period  of  nine  months  beginning  May  1, 1947  and  from 
month  to  month  thereafter  until  cancelled  by  either 
party,  and  that  we  proposed,  during  the  period  such 
deliveries  are  being  made  to  Texas  Eastern  Transmis¬ 
sion  Corporation,  to  deliver  to  you,  at  the  delivery 
point  provided  for  in  said  agreement  and  under  the 
same  conditions  with  respect  to  delivery  pressure,  gas 
from  certain  of  our  pipe  fines  other  than  our  Carthage- 
Monroe  fine  (R.  6641 ;  6709 ;  6777). 

“You  have  informed  us  that  you  are  agreeable  to 
amending  the  above  mentioned  contract  in  order  to 
permit  the  delivery  of  gas  from  such  other  fines,  all  as 
is  set  forth  more  fully  hereinafter  (R.  6641;  6709; 
6777). 
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“It  is,  therefore,  agreed  that  said  contract  is  hereby 
amended  to  provide  that  dnring  the  period  we  are 
delivering  gas  to  Texas  Eastern  Transmission  Corpo¬ 
ration  from  our  Carthage-Monroe  line  as  above  set 
forth,  it  will  be  agreeable  for  us  to  deliver  to  you  under 
said  agreement  of  September  7,  1945,  at  the  delivery 
point  therein  specified,  gas  from  pipe  lines  other  than 
our  Carthage-Monroe  line,  if  we  so  elect.  The  quality 
of  such  gas  shall  not  be  inferior  in  any  respect  to  that 
of  the  gas  which  we  are  presently  delivering  to  you 
from  our  Carthage-Monroe  line;  provided,  however, 
that  such  gas  deliverable  from  lines  other  than  our 
Carthage-Monroe  line  will  not  be  dehydrated  during 
the  summer  months  and  prior  to  approximately  Octo¬ 
ber  first  of  this  year  (R.  6641;  6709;  6777). 

“We  shall  give  you  as  much  notice  as  is  possible 
of  the  date  on  which  we  will  commence  deliveries  to 
you  from  lines  other  than  our  Carthage-Monroe  line, 
and  of  the  date  on  which  such  deliveries  will  be  dis¬ 
continued  (R.  6641;  6709;  6777). 

E.  Supplement  number  15 — dated  November  16,  1949 — 
pp.  1,  2  (R.  6645-6653  ;  6713-6721;  6781-6789): 

“THIS  AGREEMENT,  made  and  entered  into  this 
16th  day  of  November,  1949,  by  and  between  United 
Gas  Pipe  Line  Company,  a  Delaware  corporation,  here¬ 
inafter  referred  to  as  ‘  Seller  ’,  and  Mississippi  River 
Fuel  Corporation,  a  Delaware  corporation,  hereinafter 
referred  to  as  ‘Buyer’  (R.  6645;  6713;  6781) : 

“W  ITNESSETH  : 

“Whereas,  Industrial  Gas  Company,  The  Palmer 
Corporation  of  Louisiana,  and  Moody-Seagraves  Gas 
Company,  respectively,  entered  into  agreements,  dated 
as  of  the  1st  day  of  August,  1929  with  Buyer,  for  the 
sale  of  gas  by  said  sellers  to  Buyer  for  a  portion  of 
the  requirements  of  Buyer’s  pipe  line  as  therein  pro¬ 
vided,  all  of  which  agreements  are  hereinafter  collec¬ 
tively  referred  to  as  ‘Gas  Sales  Agreement’;  and  (R. 
6645  ;  6713;  6781) 

“Whereas,  said  Gas  Sales  Agreement  has  been  sup¬ 
plemented  and  amended  from  time  to  time  by  various 
amendatory  agreements,  including  that  certain  amenda¬ 
tory  agreement  dated  September  7,  1945,  between 
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Seller,  (the  successor  to  the  rights  and  obligations  of 
said  sellers  in  said  Gas  Sales  Agreement)  and  Buyer; 
to  all  of  which  agreements  reference  is  hereby  made; 
and  (R.  6645;  6713;  6781) 

“Whereas,  pursuant  to  the  terms  of  Article  6  of 
said  agreement  dated  September  7,  1945,  Buyer  by 
letter  dated  March  28,  1949,  addressed  to  Seller  has 
notified  Seller  of  its  desire  commencing  November  1, 
1949,  to  increase  Seller’s  percentage  of  the  require¬ 
ments  of  Buyer’s  pipe  line  system  (which  percentage 
is  presently  40  per  cent  of  such  requirements,  reduced 
by  the  amount  set  forth  in  amendatory  agreement 
dated  August  31, 1948,  between  Seller  and  Buyer,  with 
a  maximum  daily  delivery  of  73,000  Mcf )  to  65  per  cent 
of  the  requirements  of  said  system  (reduced  by  the 
amount  set  forth  in  said  amendatory  agreement  dated 
August  31,  1948)  with  a  maximum  daily  delivery  of 
195,000  Mcf;  and  (R.  6645-6646;  6713-6714;  6781-6782) 

“Whereas,  the  parties  desire,  in  accordance  with 
the  provisions  of  said  contract,  as  amended,  to  revise 
the  pricing  provisions  set  forth  in  said  contract,  as 
amended,  so  as  to  compensate  Seller  for  all  of  Seller’s 
increased  costs  applicable  to  the  increased  quantities  of 
gas  specified  in  Buyer’s  said  notice  to  Seller  (R.  6646; 
6714;  6782). 

“Now,  therefore,  in  consideration  of  the  premises 
and  of  the  mutual  covenants  and  agreements  herein 
contained,  the  parties  hereto  do  hereby  enter  into  the 
following  agreement  (R.  6646;  6714;  6782) : 

“1. 

i  “It  is  contemplated  that  the  increased  quantities 
of  gas  resulting  from  Buyer’s  said  notice  of  March  28, 
1949,  will  be  transported  by  Seller  by  means  of  addi¬ 
tional  capacity  to  be  provided  by  the  construction  of 
a  pipe  line  looping  a  portion  of  Seller’s  Carthage- 
Sterlington  24-Inch  Line  which  Seller  proposes  to  con¬ 
struct  as  set  forth  in  Seller’s  application  to  the 
Federal  Power  Commission  in  Docket  No.  G-1252” 
(R.  6646  ;  6714;  6782). 
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F.  Supplement  No.  1  to  Supplement  No.  15 — dated 
November  16, 1949 — pp.  1, 2  (E.  6654-6655;  6722-6723; 
6790-6791): 

“It  is  anticipated  that  the  additional  gas  requested 
by  Mississippi  River  Fuel  Corporation  by  letter  dated 
March  28,  1949,  must  be  supplied  by  United  Gas  Pipe 
Line  Company  from  purchases  of  surplus  gas  in  the 
Carthage  Field.  United  is  entering  into  purchase  con¬ 
tracts  for  the  purchase  of  this  surplus  gas.  These 
purchase  contracts  are  for  twenty  (20)  years,  and  the 
price  to  be  paid  thereunder  is  on  a  sliding  scale  of  TV2 
cents  per  Mcf  for  the  first  5-year  period,  increasing 
one  cent  each  5  years  to  lO1/^  cents  for  the  final  5-vear 
period  (R.  6654;  6722;  6790). 

Due  to  variations  in  the  market  demands  of  both 
United  and  others  now  withdrawing  gas  from  Carthage 
Field,  the  amount  of  surplus  gas  purchases  may,  in 
any  year,  be  less  than  the  amount  estimated  by  United 
to  supply  the  increased  requirements  of  Mississippi 
River  Fuel  Corporation.  It  is  the  intention  of  United, 
as  of  March  1st  of  each  year,  to  make  an  appropriate 
adjustment  in  the  commodity  charge  as  set  out  in  its 
amendatory  agreement  with  Mississippi  River  Fuel 
Corporation  dated  November  16, 1949,  in  the  event  that 
the  surplus  gas  purchases,  chargeable  to  Mississippi 
River  Fuel’s  increased  demand  as  set  out  in  said  agree¬ 
ment,  shall  be  less  than  122/195  of  Mississippi  River 
Fuel’s  total  requirements  from  United.  The  amount 
of  the  adjustment,  and  the  method  of  calculation,  shall 
be  approved  by  the  Federal  Power  Commission  (R. 
6654;  6722;  6790). 

United  also  serves  from  the  Carthage  Field  certain 
other  customers,  namely,  Texas  Eastern  Transmission 
Corporation,  Southern  Natural  Gas  Company,  and  cer¬ 
tain  local  markets.  In  the  event  that  United  should 
increase  its  contractual  commitments  to  Texas  Eastern 
or  Southern  over  that  presently  in  effect  or  should 
increase  its  deliveries  from  said  Field  to  its  local 
markets  over  an  average  daily  delivery  of  25,000  Mcf, 
all  purchases  by  United  under  its  surplus  gas  contracts 
shall  be  allocated  between  the  above  markets  and 
Mississippi  River  Fuel  Corporation  in  the  proportion 
that  the  Mississippi  River  Fuel  increase  bears  to  all 
increases  over  the  commitments  in  effect  on  March  28, 
1949.  For  the  purpose  of  this  computation,  the  prior 
commitment  of  United  to  Mississippi  River  Fuel  shall 
be  taken  as  73/195  of  the  increased  commitment  result¬ 
ing  from  the  agreement  of  November  16,  1949* *  (R. 
6654-6655;  6722-6723;  6790-6791). 


42 


APPENDIX  “B” 

Excerpt  from  the  Order  of  The  Federal  Power 
Commission  In  Re:  Northern  Natural  Gas 
i  Company,  Docket  No.  G-2217,  Opinion  No. 

281,  Issued  May  20,  1955: 

“The  Commission  orders: 

“  (A)  Northern,  within  fifteen  (15)  days  from  the  date 
of  issuance  hereof,  shall  file  with  the  Commission 
revisions  to  its  FPC  Gas  Tariff,  satisfactory  to  the 
Commission,  to  provide  for  the  division  of  its 
natural-gas  transmission  system  into  three  zones. 
•  ♦  ♦ 

“(B)  Northern,  within  fifteen  (15)  days  from  the  date  of 
issuance  hereof,  shall  file  with  the  Commission 
revised  sheets  to  its  FPC  Gas  Tariff,  satisfactory 
to  the  Commission,  containing  schedules  of  rates 
and  charges  which  would  produce  from  sales  of 
gas  for  resale  in  the  heretofore  prescribed  Zone  1 
an  average  revenue  approximately  2.00  cents  per 
Mcf  less  than  the  average  revenue  from  similar 
sales  in  Zone  2,  and  an  average  revenue  from  sales 
for  resale  in  Zone  2  approximately  2.00  cents  per 
Mcf  less  than  the  average  revenue  from  similar 
sales  in  Zone  3 :  Provided ,  however,  that  said  dif¬ 
ferentials  in  average  revenue  shall  be  not  less  than 
1.95  cents  per  Mcf.  The  design  of  said  schedules 
of  rates  and  charges  shall  be  based  on  the  billing 
determinants  for  sales  for  resale  as  estimated  by 
Northern  for  the  purpose  of  its  aforementioned 
filing  of  July  2, 1954,  and  the  required  differentials 
in  average  revenue  shall  be  as  computed  at  sales 
equivalent  to  use  each  month  of  contract  demand 
at  a  70  per  cent  load  factor. 

“(C)  The  schedules  of  rates  and  charges  in  the  revised 
tariff  sheets  to  Northern's  FPC  Gas  Tariff  to  be 
filed  pursuant  to  paragraph  (B)  above  shall  be 
designed  so  as  to  produce  to  Northern  total  rev¬ 
enues  from  sales  of  natural  gas,  subject  to  the 
jurisdiction  of  the  Commission,  not  to  exceed 
$86,538,101,  based  upon  sales  for  the  year  ended 
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March  31, 1954,  as  adjusted,  as  estimated  by  North¬ 
ern  for  the  purpose  of  the  aforesaid  filing  of  July 
2,  1954.” 

•  ••••• 

“By  the  Commission.  Commissioners  Draper  and  Smith 
dissenting  in  part. 


Leon  M.  Ftjquay, 
Secretary. 

Adopted  May  19,  1955. 

Issned  May  20, 1955” 
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SOKO  ntINTINO  COMPANY  OP  TEXAS.  HOUSTON.  TEXAS 


STATEMENT  OF  QUESTIONS  PRESENTED 

1.  Where  jurisdictional  properties  of  a  natural  gas  company  are 
completely  integrated  and  interconnected  and  its  gas  supply  therefor 
forms  a  common  pool  for  its  customers,  is  the  Federal  Power  Commis¬ 
sion’s  allocation  of  all  of  such  natural  gas  company’s  cost  of  service  for 
such  jurisdictional  properties  between  functions  and  classes  of  service 
fair,  reasonable  and  proper? 

2.  Did  the  Federal  Power  Commission  err  (a)  in  finding  that  the 
omission  from  a  vendor-natural  gas  company’s  conversion  tariff  of  pro¬ 
visions  claimed  by  the  vendee-natural  gas  company  to  require  the 
vendor  natural  gas  company  to  supply,  until  May  1,  1961,  such  addi¬ 
tional  quantities  of  natural  gas  as  the  vendee-natural  gas  company 
might  nominate  as  necessary  to  meet  its  requirements  is  just,  reason¬ 
able  and  consistent  with  provisions  of  the  Natural  Gas  Act  and  Com¬ 
mission  promulgated  Regulations  thereunder,  and  eliminates  an  undue 
preference  to  the  vendee-natural  gas  company  and  an  undue  discrimi¬ 
nation  against  the  vendor-natural  gas  company’s  other  customers;  (b) 
in  finding  that  inclusion  of  a  minimum  72%  take-or-pay-for  clause  in 
the  vendor-natural  gas  company’s  rate  schedule  applicable  to  the  ven¬ 
dee-natural  gas  company  is  just  and  reasonable? 

3.  Did  the  Federal  Power  Commission  properly  find  as  a  just  and 
reasonable  amount  and  allow  in  the  cost  of  service  of  a  natural  gas 
company,  the  full  gas  purchase  cost  under  contracts  with  an  affiliate 
when  the  prices  in  such  contracts  were  fair  and  reasonable,  not  above 
prices  paid  to  non-affiliated  producers,  lower  than  prices  paid  by  other 
natural  gas  companies  to  producers  and  not  shown  to  be  available  else¬ 
where  at  a  lower  price  ? 

4.  Did  the  Federal  Power  Commission  properly  prescribe  a  uniform 
rate  for  sales  to  the  same  class  in  the  same  rate  zone  by  a  natural  gas 
company  to  other  interstate  natural  gas  pipeline  companies  in  the  same 
rate  zone,  when  prior  thereto  the  natural  gas  company  had  sold  natural 
gas  to  one  of  such  other  interstate  natural  gas  pipe  line  companies  in 
such  rate  zone  under  two  separate  contracts  providing  for  the  same 
character  of  service  and  at  the  same  delivery  point,  but  at  different  rates  ? 

5.  Whether  the  Federal  Power  Commission,  after  finding,  in  a  hear¬ 
ing  under  Section  5(a)  of  the  Act,  that  different  rates  in  two  separate 
contracts  providing  for  the  same  character  of  service  at  the  same  de¬ 
livery  point  were  not  in  the  public  interest  and  resulted  in  unreason¬ 
able  differences  in  rates  for  such  sales,  and  after  having  found  the 
just  and  reasonable  rate  thereafter  to  be  observed,  properly  required 
the  natural  gas  company  to  make  an  appropriate  filing  which  would 
eliminate  such  two  rates  and  which  would  apply  a  single  rate  found  to 
be  just  and  reasonable,  and  not  unduly  discriminatory  and  preferential 
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In  The 


United  States  Court  of  Appeals 


Fob  District  of  Columbia  Circuit 

Mississippi  River  Fuel  Corporation,  ! 

Petitioner,  j 
v. 

Federal  Power  Commission, 

Respondent, 


No.  13499 


United  Gas  Pipe  Line  Company, 

Intervenor. 


INTERVENOR’S  BRIEF  IN  SUPPORT  OF 
FEDERAL  POWER  COMMISSION’S  ORDER 


In  1948  the  Federal  Power  Commission,1  sno  moto,  insti¬ 
tuted  Docket  G-1142,  an  investigation  pursuant  to  Section 
5(a)  of  the  Act,  of  all  rates  of  United  (R.  7533).  On  July 
3, 1952,  United,  pursuant  to  Regulations  promulgated  under 
the  Act  by  Commission  Order  144,  amending  and  establish¬ 
ing  Part  154  of  its  Regulations,  filed  at  Docket  G-2019  its 
Conversion  Tariff;  and  also  notice  of  change  by  increase  in 
rates  to  certain  pipe  line  companies,  including  Mississippi. 
On  August  1,  1952,  the  Commission  by  order  allowed  the 
Conversion  Tariff  to  become  effective,  and  suspended  the 
noticed  increase,  ordering  a  hearing  pursuant  to  Section 
4(e)  of  the  Act  (R.  8204).  On  motion,  the  increased  rates 
were  permitted  to  become  effective  subject  to  refund  (R. 
8277).  On  November  26,  1952,  Dockets  G-1142  (the  Section 
5(a)  investigation)  and  G-2019  (the  ordered  review  of 
noticed  increase  in  pipeline  rates)  were  consolidated  (R. 
7541).  Other  proceedings,  immaterial  here,  were  consoli¬ 
dated.2 


1  In  this  Brief  Petitioner  will  be  referred  to  as  “Mississippi”;  Respondent 
will  be  referred  to  as  the  “Commission”;  Intervenor  will  be  referred  to  as 
“United”;  the  Commission  Staff  as  “Staff,”  and  the  Natural  Gas  Act  will 
be  referred  to  as  the  “Act”  All  emphasis  or  italics  will  be  by  the  writer 
unless  otherwise  noted. 

2  An  accurate  exposition  of  all  these  proceedings  and  their  administrative 
background  is  to  be  found  in  the  Commission's  Opinion  277  (R.  7566- 
7612)  and  in  the  Examiner's  Decision  (R.  353SE5B).  7749-  94 
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After  several  hearings,  Staff  and  United  agreed  upon 
figures  resulting  from  Staffs  investigation  and  conclusions 
in  the  Section  5(a)  investigation  (Gr.  1142),  including  also 
the  Section  4(e)  hearing  (G-2019)  as  to  pipe  lines.  Missis¬ 
sippi  declining  to  agree,  the  Commission,  after  oral  argu¬ 
ment,  by  Opinion  and  Order  277  (R.  7566-7612)  approved 
the  settlement  and  ordered  a  hearing  for  Mississippi. 

On  the  ordered  hearing,  Staff  and  United  adduced  sub¬ 
stantial  evidence,  and  Mississippi  offered  evidence,  all  of 
which  the  Examiner  sifted  and  weighed.  His  decision,  issued 
July  21, 1955  (R.  7703-7785),  may  be  summarized  as  follows : 

(1)  That  the  jurisdictional  properties  of  United  (except 
for  northwest  Mississippi)  were  completely  integrated  and 
inter-connected  and  its  gas  supply  therefor  formed  a  com¬ 
mon  pool  for  its  customers,  so  that  in  accordance  with  the 
Commission’s  accustomed  principles  of  allocation,  which 
have  judicial  sanction,  the  over-all  allocation  of  United’s 
cost  of  service  by  classes  of  customers  was  fair,  reasonable, 
and  proper ;  and  that  it  was  neither  feasible,  proper,  or  in 
the  public  interest  to  undertake,  as  Mississippi  demanded, 
an  allocation  on  the  basis  of  specific  facilities  and  specific 
sources  of  gas  supply  claimed  to  be  applicable  to  it ; 

(2)  That  the  provisions  of  Section  7  of  the  Act;  the 
Regulations  contained  in  Part  154.85  of  the  Regulations  pro¬ 
viding  that  “Agreements  initiated  to  effect  a  change  or  re¬ 
vision  of  an  executed  service  agreement  shall  be  in  the  form 
of  a  superseding  service  agreement  only.  Service  agree¬ 
ments  shall  not  contain  any  supplements”;  and  the  provi¬ 
sions  of  Sections  154.63, 154.52  and  154.85  were  controlling; 
and  that  the  “option”  agreement  would  be  against  the  public 
interest  because  affording  Mississippi  preferential  right, 
which  would  be  discriminatory  as  respects  United’s  other 
customers ; 
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(3)  That  inclusion  of  a  “take-or-pay-for”  minimum  of 
72%  was  reasonable,  because  uniformity  of  tariff  revisions 
applicable  to  all  other  pipeline  companies  in  the  Central 
Rate  Zone  would  result;  that  commingled  gas  prevented 
differentiation  between  “old”  and  “new”  gas;  that  the  evi¬ 
dence  of  Mississippi’s  Vice  President  that  he  expected  the 
present  prosperity  would  continue  in  the  immediate  future, 
thus  assuring  continued  need  of  interruptable  customers 
for  fuel  clearly  showed  that  there  was  no  probability  inclu¬ 
sion  of  the  clause  would  adversely  affect  Mississippi ; 

(4)  That,  upon  testing,  the  contract  price  paid  by  United 
to  its  affiliate,  Union  Producing  Company,  was  shown  to  be 
fair  and  reasonable,  since  the  uncontradicted  evidence 
showed  that  such  price  was  lower  than  the  price  paid  by 
United  to  non-affiliated  producers,  and  also  lower  than  that 
paid  by  other  major  natural  gas  companies  to  producers  in 
the  same  areas  and  fields ; 

(5)  That  because  of  integration  of  jurisdictional  prop¬ 
erties  whose  commingled  gas  supply  was  common  for  all 
customers,  there  was  no  reason  or  basis  for  allocating  spe¬ 
cific  facilities  and  property  or  gas  supplies  to  specific  cus¬ 
tomers,  whereas  different  rates  for  the  same  character  of 
service  at  the  same  delivery  point  and  of  the  same  character 
as  service  to  other  pipeline  customers  in  the  Central  Rate 
Zone  were  unjust,  unreasonable,  and  discriminatory  and 
should  be  abolished,  and  a  separate  or  single  rate  schedule 
should  be  established  in  their  stead  so  that  the  same  rate 
for  all  within  the  class  would  result  in  the  Central  Rate 
Zone;  and  finally, 

(6)  That  United  properly  and  lawfully  could  and  should 
be  ordered  to  file  a  rate  consistent  with  that  found  to  be  the 
just  and  reasonable  rate  and  that  the  proviso  of  Section 
5(a)  did  not  preclude  the  Commission  from  eliminating 
existing  unlawful  discrimination,  undue  preference,  and  un- 
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reasonable  rates;  that  the  existence  of  two  rates  for  the 
same  service  in  the  same  rate  zone  for  the  same  class  of 
customers  is  unreasonable  and  unjust,  and  that  United,  by 
Sections  4(a)  and  (b)  was  required  to  maintain  just  and 
reasonable  rates  and  eliminate  preference  so  that  the  Com¬ 
mission  was  empowered  to  afford  United  the  opportunity 
of  meeting  its  obligation  by  a  filing  which  would  make  the 
just  and  reasonable  rate  available  to  Mississippi. 

The  United-Mississippi  relationship  originated  in  three 
contracts  dated  August  1,  1929,  between  Mississippi  and 
The  Palmer  Corporation  of  Louisiana,  Moody-Seagraves 
Gas  Company,  Inc.,  and  Industrial  Gas  Company,  predeces¬ 
sors  of  United.  These  contracts,  with  Supplements  Nos.  1 
to  15,  both  inclusive,  were  filed  with  the  Commission  as 
United’s  FPC  Gas  Bate  Schedules  9,  10  and  11;  each  con¬ 
tract  recited  that  contracts  had  been  made  with  six  other 
companies  (FPC  No.  10,  p.  1,  B.  6586),  and  further  recited 
that  Mississippi  agreed  to  construct  a  pipeline  from  the 
Monroe  and  Bichland  Gas  Fields  in  Louisiana  to  St.  Louis, 
Missouri,  in  time  to  begin  deliveries  by  January  1,  1930; 
that  vendors  owned  or  controlled  leases  in  those  fields  as  in 
said  contracts  described,  from  which  gas  would  be  pro¬ 
duced.  By  paragraphs  V,  XVII,  XV JJLl,  and  XX  (Schedule 
No.  10,  pp.  4,  13,  15,  B.  6586,  et  seq)  vendors  agreed  to 
deliver  gas  in  specified  proportions  of  Mississippi’s  pipe¬ 
line  requirements  if  the  wells  and  leases  were  so  able,  with 
express  reservation  of  right  to  abandon  or  surrender  any 
lease,  and  no  obligation  to  acquire  additional  lands  or  leases 
to  supply  gas  (Par.  XVII). 

By  1945,  the  parties  recognized  the  Monroe  and  Bichland 
Fields  were  declining.  With  this  in  mind,  they  executed 
Supplement  No.  11  dated  September  7,  1945.  This  amend¬ 
ment  provided  that  the  gas  deliverable  thereby  “will  be 
transported  by  Seller  (United)  through  a  pipeline  which 
Seller  proposes  to  construct  from  the  Carthage  Field  in  the 
State  of  Texas  to  a  point  in  said  Monroe  Field”  (Article  3). 
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It  nowhere  provided  for  delivery  of  Carthage  gas.3  Article 
6  contained  two  options  (p.  11  of  Supplement  No.  11,  FPC 
Rate  Schedules  9,  10  and  11,  R.  6586,  et  seq).  The  one  in 
the  second  paragraph  of  Article  6  was  exercised  on  March 
28,  1949.  Mississippi’s  brief  refers  to  Rate  Schedules  9, 
10  and  11  as  the  “old”  or  “cheap”  contract 
Shortly  after  this,  United  experienced  increasing  require¬ 
ments  of  connected  customers  in  the  Northern  portion  of  its 
system,  whereas  it  had  generous  reserves  in  the  Southern 
portion  of  the  system  warranting  increased  substantial 
withdrawals  to  balance  and  supplement  reserves  available 
in  the  Northern  area  of  its  system.  Accordingly,  it  applied 
at  Docket  G-1447  for  authority  to  construct  approximately 
1005  miles  of  gas  transmission  pipe  lines  and  appurtenant 
facilities  consisting  of  two  major  pipelines,  one  in  the  west¬ 
ern  portion  of  its  system  to  run  generally  from  the  Agua 
Dulce  Field  in  Southern  Texas  northeasterly  to  the  vicinity 
of  Perryville,  Louisiana;  the  other  in  the  eastern  portion  to 
run  from  the  off-shore  Eugene  Island  area  of  the  Gulf  of 
Mexico  in  a  northeasterly  direction  to  Kosciusko,  Missis¬ 
sippi,  with  appurtenant  facilities,  all  of  which  were  designed 
to  increase  United’s  system  capacity  by  920,000  MCF  per 
day.  The  Commission  in  its  option  in  that  case  (10  FPC  35 
at  p.  41)  said: 

“The  facilities  proposed  in  Docket  No.  G-1447  are 
intended  to  accomplish  these  general  objectives:  (1) 
provide  for  a  more  balanced  withdrawal  and  distribu¬ 
tion  of  gas  supply  from  presently  connected  and  from 
new  gas  fields ;  (2)  increase  the  flexibility  of  the  present 

3  Other  than  the  original  agreements  referring  to  Monroe  and  Richland 
Fields  by  United’s  predecessors.  United  never  at  any  time  agreed  to  fur¬ 
nish  Mississippi  gas  from  the  Carthage  Field  or  from  any  other  field  except 
that  in  Supplement  No.  1  to  Supplement  No.  15  to  FPC  schedules  9,  10 
and  11  it  was  stated  that  United  “anticipated  that  the  additional  gas  re¬ 
quested  by  Mississippi  River  Fuel  Corporation  by  letter  dated  March  28, 
1949  must  be  supplied  by  United  Gas  Pipe  Line  Company  from  purchases  of 
surplus  gas  in  the  Cartilage  Field.  United  is  entering  into  purchase  con¬ 
tracts  for  the  purchase  of  this  surplus  gas.”  In  fact,  United  was  never  able 
to  obtain  such  contracts.  (See  Supplement  1  to  Supplement  15,  Rate 
Schedules  9,  10  and  11,  beginning  at  R.  6586). 
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system;  and  (3)  enable  United  to  meet  the  increased  re¬ 
quirements  of  present  customers  and  provide  additional 
capacity  required  by  the  demands  of  new  customers 
proposed  to  be  served.  •  *  * 

“United’s  proposed  project  is  designed  for  a  better 
balancing  of  gas  supply  in  relation  to  the  concentrated 
markets  which  United  now  serves  and  intends  to  serve. 
A  relation  of  estimated  requirements  by  districts  and 
points  of  delivery  in  such  districts  to  the  location  of 
United’s  various  major  sources  of  gas  supply,  indi¬ 
cates  the  need  for  additional  facilities  if  the  system  is 
to  be  operated  in  the  manner  contemplated.  The  esti¬ 
mated  peak-day  requirements  in  volumes  of  gas,  exclu¬ 
sive  of  gas  transported  for  and  exchanged  with  others, 
which  could  be  made  available  through  existing  and 
proposed  facilities  to  meet  such  requirements,  by  dis¬ 
tricts,  is  shown  to  be  as  follows: 

(A  table  is  then  shown  setting  forth  the  require¬ 
ments  of  all  districts  of  United  except  Wichita  Falls). 

The  opinion  continues : 

“*  *  *  We  think  that  this  concentration  of  major 
sources  of  gas  supply  in  the  southern  portion  of 
United’s  system  requires  the  proposed  transmission 
facilities  in  order  to  properly  balance  markets  and 
supply  in  the  existing  system,  and  for  the  transporta¬ 
tion  of  large  volumes  of  gas  from  the  southern  part  of 
the  system  to  meet  the  requirements  of  customers  now 
served  and  proposed  to  be  served  in  the  Monroe  and 
Jackson  districts. 

“The  system  flexibility  -which  United  contends  would 
result  from  construction  of  the  proposed  facilities  re¬ 
lates  to  the  ability  to  shift  available  supplies  of  gas 
over  the  system,  rather  than  the  over-all  operational 
flexibility  which  results  from  interconnections  be¬ 
tween  existing  and  new  facilities.  United  concedes 
that  prudent  engineering  and  operating  practice  would 
suggest  the  advisability  of  establishing  interconnections 
in  certain  locations  between  the  existing  and  proposed 
facilities,  but  it  has  not  proposed  to  do  so.  We  think 
that  in  order  to  assure  more  flexibility  in  operation 
and  better  service  on  the  system,  interconnections  for 
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emergency  use  should  be  made  between  existing  and 
proposed  new  facilities  •  * 

•  •  • 

“We  are  of  the  opinion,  and  find,  that  the  facilities 
proposed  are  reasonably  adequate  and  necessary  for 
the  service  proposed  to  be  rendered  thereby.  •  *  # 

“Mississippi  River,  whom  United  proposes  to  serve 
with  additional  volumes  of  gas  through  the  proposed 
facilities,  presented  evidence  tending  to  show  that  the 
annual  requirements  of  that  company  as  presented  by 
United  are  slightly  high.  This  evidence  shows  that  al- 
through  Mississippi  River  presented  evidence  in  the 
hearings  upon  its  application  in  Docket  No.  G-1281 
to  the  effect  that  it  would  purchase  approximately  100,- 
000  Mcf  per  day  from  United  on  a  72%  load  factor,  the 
requirements  of  its  customer  companies  have  increased 
at  a  greater  rate  than  had  been  previously  anticipated. 
However,  the  evidence  in  this  record  shows  that  Missis¬ 
sippi  River  doubts  that  its  requirements  will  equal 
150,000  Mcf  per  day  on  a  95%  load  factor,  as  shown 
by  United,  because  it  presently  is  investigating  the 
possibilities  of  underground  storage  and  of  obtaining 
gas  either  from  new  sources  or  from  renewal  of  other 
supply  contracts.” 

Subsequent  to  that  decision,  Mississippi  contracted  for  the 
150,000  Mcf  per  day. 

Obviously,  Mississippi’s  contracts  were  made  with  a 
thrifty  eye  upon  the  continued  decline  of  the  Monroe  Field 
and  the  growth  experienced  in  its  own  area  increasing  its 
requirements.  Its  failure  to  attempt  use  of  the  “option” 
now  claimed  is  recognition  of  its  non-existence.  The  con¬ 
tract  on  G-1447  facilities,  Mississippi  calls  “new”  or  “high” 
gas.  G-1447  facilities,  authorized  in  1951,  began  operation 
late  in  1952. 

Docket  G-2019  noticed  change  of  increased  rates  by  United 
to  recoup  increased  cost  of  service  on  system  facilities  exist¬ 
ing  before  construction  of  the  G-1447  facilities. 


The  rates  authorized  for  service  to  Mississippi  and  other 
pipeline  companies  by  the  G-1447  facilities  were  made  ex¬ 
pressly  subject  to  the  Section  5(a)  investigation  at  Docket 
G-1142  of  all  of  United’s  rates,  the  Commission  saying: 

“However,  the  record  shows  there  is  a  wide  disparity 
in  rates  on  the  system,  both  above  and  below  the  in¬ 
dicated  present  average  cost  of  service,  and  in  many 
instances  United  presently  is  making  sales  at  a  rate 
less  than  the  average  cost  of  purchased  gas.  The  con¬ 
clusion  of  the  pending  investigation  of  United’s  rates 
should  eliminate  undue  discrimination  and  may  result 
in  a  revision  of  the  company's  rate  structure”  (10  FPC 
p.  45-6). 

Thus  Mississippi  was  put  on  notice  that  both  “old”  and 
“new”  rate  schedules  would  be  completely  revised. 

So,  Docket  G-1142  (the  5(a)  investigation)  included  both 
the  “old”  and  the  “new”  rate  schedules;  Docket  G-2019  (the 
Section  4(e)  review)  involved  only  United’s  noticed  rate  in¬ 
crease  for  pipe  line  service  from  pre-G-1447  facilities.  Ap¬ 
proval  of  Staff’s  exhibits  by  the  decision  appealed  from,  did 
result  in  revision  of  United’s  rate  structure.  See  Findings 
and  Conclusions  of  the  Presiding  Examiner  as  modified  and 
affirmed  by  the  Commission:  Findings  (2)-(4);  (6)-(20), 
inclusive;  (22) ;  and  Order  (R.  7882-7885). 

The  single  rate  established  at  Docket  G-1142  for  service 
to  Mississippi  instead  of  the  “old”  and  “new”  rates,  would 
result  in  a  reduction  of  $948,410  per  year  (Finding  18, 
Examiner’s  Opinion,  R.  Exhibit  79). 

To  make  the  ordered  refund  (R.  8569),  United  transmit¬ 
ted  to  Mississippi  on  January  26,  1956,  its  check  for 
$161,137.71,  being  the  difference  between  amounts  billed 
under  Rate  Schedules  PL-2  and  PL-3  and  the  amount  due 
under  Rate  Schedule  PL-C  which  Mississippi  accepted  and 
kept. 

STATUTES  AND  RULES  INVOLVED 

In  addition  to  those  listed  in  Mississippi’s  brief,  the  fol¬ 
lowing  statutes  and  rules  are  pertinent: 
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Sections  7 (c),  (d),  and  (e) ;  Section  16  of  the  Natural  Gas 
Act  (15  U.S.C.  717f(c),  (d),  and  (e)  and  717o;  Sections 
154.11-.14;  154.21;  154.32-.41;  154.52;  154.63;  154.82;  154.85, 
Part  154,  Regulations  under  the  Natural  Gas  Act 

SUMMARY  OF  ARGUMENT 

1. 

The  jurisdictional  properties  of  United,  subject  to  the 
Commission’s  regulations,  are  completely  integrated  and 
interconnected,  having  a  gas  supply  forming  a  common  pool 
for  customers  therefrom.  The  gas  delivered  to  Mississippi 
was  commingled  system  gas,  coming  from  various  sources, 
commingled  and  mixed  beyond  recognition  before  delivery 
to  Mississippi.  Mississippi’s  contracts  do  not  contain  dedi¬ 
cated  sources  of  supply.  United  has  always  contended  that 
its  system  of  jurisdictional  properties  was  maintained  for 
the  benefit  of  its  customers  therefrom  and  that  it  did  not 
dedicate  lines  and  sources  of  supply. 

Accordingly,  the  only  proper  allocation  was,  in  accordance 
with  the  customary  methods  of  the  Commission,  to  allocate 
the  cost  of  service  to  the  jurisdictional  properties  by  classes 
of  customers.  No  feasible  or  reasonable  basis  appeared  to 
support  Mississippi’s  demand  that  certain  facilities  and  cer¬ 
tain  sources  of  supply  be  allocated  out  solely  for  its  use  and 
benefit.  This  contention,  if  attainable,  would  result  in  undue 
preference  to  Mississippi  and  create  for  United’s  customers, 
undue  discriminations  and  differences  in  rates  for  the  same 
class  of  service,  and  between  classes  of  service.  The  Com¬ 
mission’s  “over-all”  allocation  thus  is  fair,  reasonable  and 
proper,  and  is  supported  by  substantial  evidence. 

2. 

The  Commission,  pursuant  to  authority  of  the  Act,  pro¬ 
mulgated  Regulations  strictly  controlling  the  character  and 
content  of  Service  Agreements  or  Contracts  retained  as 
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executed  Service  Agreements,  and  requiring  the  filing  of  a 
conversion  tariff  so  that  tariffs  thereafter  would  be  in  dollars 
and  cents  form  and  not  in  contract  form.  United’s  omission 
from  the  conversion  tariff  of  an  option  which  Mississippi 
claimed  required  additional  deliveries  was  therefore  justi¬ 
fied  and  the  Commission  correctly  held  that  its  Regulations 
and  the  public  interest  required  elimination.  The  option 
qua  contract  had  been  exhausted  in  any  event  and  was  not 
a  continuing  option.  Furthermore,  the  option  as  claimed 
by  Mississippi  violated  Section  7  of  the  Act.  Substantial 
evidence  showed  its  elimination  would  remove  an  undue 
preference  to  Mississippi  and  undue  discrimination  which 
its  exercise  would  cause  to  United’s  other  customers. 

By  the  same  token,  the  Commission  was  duly  authorized 
to  require  inclusion  of  a  minimum  72%  take-or-pay-for 
clause  applicable  to  Mississippi  in  order  to  establish  uni¬ 
form  rates,  practices  and  charges  to  all  members  of  the 
class  to  which  Mississippi  belonged,  and  removed  violation 
of  Section  4(b)  which,  the  Examiner  held,  resulted  from  its 
operation.  All  other  members  of  the  class  had  comparable 
or  similar  take-or-pay-for  clauses. 

3. 

The  uncontradicted  evidence  showed  that  prices  paid 
for  gas  purchased  by  United  from  Union  Producing  Com¬ 
pany,  an  affiliate,  were  fair,  just  and  reasonable;  were  not 
above  prices  paid  to  non-affiliated  producers;  were  lower 
than  prices  paid  by  other  natural  gas  companies  to  produc¬ 
ers  ;  and  such  gas  was  not  shown  to  be  available  elsewhere 
at  a  lower  price.  The  uncontradicted  record  further  shows 
that  United  received  substantial  benefit  in  that  the  gas  so 
purchased  was  an  integral  part  of  the  supply  available  to 
its  customers,  and  thus  enabled  it  to  perform  and  discharge 
its  obligations  for  service  to  its  customers.  Since  the 
weighted  average  price  paid  to  such  affiliate  was  substan- 


tially  lower  than  the  prices  paid  to  non-affiliates  by  United 
and  the  prices  paid  to  others  by  other  pipe  line  companies, 
the  proof  met  the  test  of  the  decisions  requiring  the  affiliate 
to  prove  that  such  rates  were  fair  and  reasonable  and  the 
Commission  was  correct  in  so  concluding. 

4. 

Mississippi  had  two  contracts  with  United:  one,  it  called 
the  “old”  contract ;  the  other,  it  called  the  “new”.  They  pro¬ 
vided  for  the  same  character  of  service  at  the  same  delivery 
point,  but  at  different  rates,  in  the  Central  Rate  Zone.  In 
that  Zone,  United  made  similar  sales  and  deliveries  at  uni¬ 
form  rates  to  other  pipe  line  companies  belonging  to  the 
same  class  as  Mississippi.  Two  rates  for  the  same  service 
to  Mississippi  resulted  in  undue  preference  to  Mississippi 
and  undue  discrimination  against  others  in  the  class.  This 
is  crystal  clear  from  Mississippi’s  avowal  that  the  advantage 
to  it  of  two  rates  came  in  its  ability  to  increase  its  take  under 
the  so-called  “old”  and  “cheap”  contract,  and  depress  its 
take  under  the  so-called  “new”  and  “high”  contract  under 
that  taken  by  other  “new”  gas  customers.  This  allowed  Mis¬ 
sissippi  to  control  and  reduce  payments,  thus  permitting  it 
to  escape  bearing  its  proper  share  of  the  cost  of  service, 
which  necessarily  had  to  be  borne  by  others  of  the  class  not 
possessed  of  the  same  power  to  manipulate  two  rates  to  the 
same  advantage.  The  Commission,  finding  that  this  was 
poor  rate  practice  resulting  in  preferences  to  Mississippi 
and  undue  discrimination  to  others  requiring  elimination, 
properly  prescribed  a  uniform  rate  for  such  deliveries  at 
that  point. 

5. 

The  Commission,  having  found  such  two  rates  unreason¬ 
able,  unduly  discriminatory  and  preferential,  requiring 
elimination,  was  obliged  by  the  Act,  and  specifically  Section 
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5(a),  to  take  such  action  as  was  requisite  to  eliminate  and 
remove  such  preference  and  discrimination;  was  also  ex¬ 
pressly  enjoined  by  Section  5(a)  to  find  and  determine  the 
just  and  reasonable  rate  thereafter  to  be  observed  and  en¬ 
forced,  and  having  found  and  established  such  rate,  the  pro¬ 
viso  in  Section  5(a)  prohibiting  the  Commission  from  in¬ 
creasing  a  rate  in  no  manner  denied  it  power  to  dispose  of 
the  discrimination.  The  proviso  was  not  violated  by  the 
required  filing  of  an  appropriate  tariff  to  effectuate  the  just 
and  reasonable  rates  established  and  remove  and  destroy 
the  discriminations  and  preferences  resulting  from  main¬ 
tenance  of  two  different  rates.  The  United  States  Court  of 
Appeals  for  the  Eighth  Circuit,  in  the  recent  case  of  Inter¬ 
state  Power  Company ,  et  al  (Northern  Natural  case)  v. 
Federal  Power  Commission,  (unreported)  decided  July  9, 
1956,  facing  the  identical  contention  on  the  proviso  of  Sec¬ 
tion  5(a)  which  Mississippi  here  advances  held  that  it  pre¬ 
sented  no  obstacle  to  the  proper  exercise  of  the  Commis¬ 
sion’s  power  to  remove  such  discrimination. 

ARGUMENT 

<  REASONABLENESS  OF  THE  ALLOCATION. 

The  uncontradicted  record  shows  and  the  Commission 
affirms  the  Examiner’s  finding  that  United’s  properties  sub¬ 
ject  to  Commission  jurisdiction  are  completely  integrated 
and  inter-connected  (except  for  Northwest  Mississippi)  and 
are  used  for  the  common  benefit  of  all  customers  therefrom 
(Finding  12,  R.  7883). 

The  witness  Dillingham,  General  Superintendent  of  Op¬ 
erations,  with  United  for  26  years,  testified  that  the  two 
lines  from  Sterlington  to  Perryville,  delivery  point  to 
Mississippi,  were  tied  into  all  sources  of  supply  into 
the  Monroe  District  in  addition  to  the  line  from  Carthage 
to  Sterlington;  that  the  gas  was  from  other  fields  than 
Carthage ;  and  that  United  depends  on  all  sources  of  supply 
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to  serve  all  customers,  including  Mississippi,  in  that  area, 
plus  demands  on  that  area  for  the  Jackson  District  (R.  30?). 

This  uncontradicted  evidence,  supplemented  by  Staff’s 
investigation  of  United  and  the  tracing  by  the  witness 
Stockwell  of  the  lines  and  their  connections  into  the  critical 
area,  shows  the  Examiner  correctly  found  that  “Natural  gas 
from  United’s  various  and  widespread  sources  is  com¬ 
mingled  before  delivery  to  Mississippi  and  is  incapable  of 
identification  as  coming  from  any  specific  source”  (Finding 
13,  R.  £§3).  The  Dillingham  testimony,  when  considered 
with  Exhibit  78- A  (R.  1547-1577)  forces  the  conclusion  that 
no  specific  portion  of  United’s  facilities  are  being  used 
exclusively  by  any  particular  customer,  including  Missis¬ 
sippi;  and  further  reveals  that  since  the  gas  is  commingled 
and  the  jurisdictional  facilities  operated  for  the  benefit  of 
all  customers,  it  is  impracticable  to  consider  gas  from  any 
specific  source  as  being  dedicated  exclusively  to  any  specific 
customer. 

Accordingly,  Staff  witness  Stockwell  introduced  an  allo¬ 
cation  of  cost  of  service  between  jurisdictional  and  non- 
jurisdictional  sales  (Exhibit  78- A,  R.  1547,  et  seq)  and  testi¬ 
fied  thereon  (R.  This  proves  that  Stockwell  start¬ 

ed  with  the  cost  of  service  developed  by  districts,  by  areas, 
by  zones  and  system-wide  by  the  witness  Luttring  in  Ex¬ 
hibit  77-B  (R.  1506-1515),  and  distributed  such  cost  of 
service  to  functional  divisions,  to  production  (gathering) 
and  transmission,  after  which  such  cost  was  then  classified 
between  demand  and  commodity  functions  (R.  The 

next  step  was  to  allocate  the  classified  costs  to  each  of  the 
classes  of  non- jurisdictional  and  jurisdictional  business  ac¬ 
cording  to  system  uses  on  the  peak  day  and  during  the 
test  year.  A  comparison  with  revenues  from  each  class  of 
sales  determined  that  portion  of  the  indicated  deficiency 
which  each  customer  should  bear. 

Such  method  of  allocation  was  found  by  the  Examiner 
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to  be  “wholly  consistent”  with  methods  expressly  approved 
by  the  Commission  in  recent  opinions.4  Mississippi  asserted 
right  to  two  different  rates  because  entitled  to  retain  “bene¬ 
fit”  of  a  low  rate  of  the  “old”  contract  for  the  age  of  such 
contract  and  performance  thereunder  gave  Mississippi  a 
vested  right  in  the  reserves  supplying  that  contract  and  in 
the  depreciation  in  the  line  or  lines  permitted  by  the  Com¬ 
mission’s  accounting  rules ;  and  further,  that  it  had  a  right 
to  insist  on  an  allocation  segregating  and  separating  lines 
running  into  its  Perryville  delivery  point  from  the  re¬ 
mainder  of  United’s  system  so  that  Mississippi  would  be 
chargeable  with  a  cost  of  service  allocable  to  each  line  only. 

Mississippi  produced  no  evidence  to  demonstrate  its 
claimed  right  to  a  low  rate  as  against  the  regulatory  scheme 
of  the  Act  merely  because  performance  had  been  had  for  any 
period  of  time  in  respect  of  such  rate.  No  purchaser  from  a 
natural  gas  company  ever  acquires  a  vested  right  to  a  low 
rate  or  its  continuance.  It  only  has  the  legal  right  to  be 
charged  a  just  and  reasonable  rate,  which  never  is  a  static 
rate  but  one  constantly  changing  to  meet  the  necessity  of 
“just  and  reasonable,”  which  is  the  only  yardstick  permitted 
by  the  Act.5 

In  Board  of  Public  Utility  Commissioners  v.  New  York 
Telephone  Company ,  (1926)  271  U.S.  23,  the  Court  said: 

4  Atlantic  Seaboard.  Corp.,  Opinion  No.  225  (Mimeo  ed.  pp.  17-26)  ;  North¬ 
ern  Natural  Gas  Co.,  Opinion  No.  228  (Mimeo  ed.  pp.  23-30)  :  Colorado 
Interstate  Gas  Co.,  Opinion  No.  235  (Mimeo  ed.  pp.  58-73)  ;  Untied  Fuel 
Gas  Co.,  Opinion  No.  259  (Mimeo  ed.  pp.  34-45)  ;  Panhandle  Eastern  Pipe 
Line  Co.,  Opinion  No.  269  (Mimeo  ed.  pp.  87-96) ;  El  Paso  Natural  Gas 
Co.,  Opinion  No.  278  (Mimeo  ed.  pp.  40-54). 

In  Opinion  277,  the  Commission  had  already  so  declared,  saying : 

“It  is  clear  from  a  study  of  the  exhibit  [i.c.  77]  pertaining  to  the  allo¬ 
cation  of  the  cost  of  service  that  the  allocation  procedures  recognize  and 
follow  the  principles  adopted  by  the  Commission  in  its  Opinion  No.  225, 
In  the  matter  of  Atlantic  Seaboard  Corp.,  Docket  G-1175,  et  al,  issued 
April  25,  1952,  and  in  its  opinion  No.  228,  In  the  Matter  of  Northern 
Natural  Gas  Co.,  Docket  No.  G-1382,  et  al,  issued  June  11,  1952”  (R. 

OO).  Ex  77  was  expanded  into  Ex  78A  to  show  detail. 

5Cf  Montana-Dakota  Utilities  Co.  v.  Northwestern  Public  Service  Co. 
(1951)  346  U.S.  246;  Cities  Sendee  Gas  Co.  v.  FPC  (1946,  10  Cir.)  155  f! 
2d  694,  cert.  den.  329  U.S.  773 ;  Federal  Power  Commission  v  Hope  Natural 
Gas  Co.  (1944),  320  U.S.  591 ;  Federal  Power  Commission  v.  Natural  Gas 
Pipe  Line  Company,  (1942)  315  U.S.  575. 
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“Customers  pay  for  service,  not  for  the  property  used 
to  render  it.  Their  payments  are  not  contributions  to 
depreciation  or  other  operating  expenses  or  to  capital 
of  the  company.  By  paying  bills  for  service  they  do 
not  acquire  any  interest,  legal  or  equitable,  in  the 
property  used  for  their  convenience  or  in  the  funds  of 
the  company.” 

In  Opinion  277  the  Commission  laid  this  particular  con¬ 
tention  of  Mississippi  to  rest  in  this  language: 

“This  Commission  has  never  recognized  a  proprie¬ 
tary  right  or  preferential  advantage  to  anyone  by  rea¬ 
son  of  the  terms  of  a  contract  or  otherwise,  where  it 
might  be  claimed  that  such  individual  should  be  entitled 
to  rates  reflecting  costs  limited  to  specific  facilities 
without  regard  for  over-all  costs  reflecting  system 
operations.  The  Commission  has  made  this  abundantly 
clear  in  its  various  decisions  relating  to  rates”  (R. 
759*).  7^77 

In  Opinion  232  issued  July  25,  1952,  United  was  told  by 
the  Commission  that  it  would  not  permit  two  different  rates 
for  the  same  service  to  the  same  customer  at  the  same  point 
of  delivery.  In  Opinion  277  the  Commission,  speaking  of 
the  Mississippi  delivery,  said: 

“Respecting  deliveries  of  this  character  by  United  to 
Texas  Gas,  less  than  a  mile  from  Mississippi’s  Perrv- 
ville  station,  the  Commission  said  in  Opinion  232  issued 
July  25,  1952: 

“  *  *  *  the  establishment  of  two  rates  for  the  same 
service  to  the  same  customer  at  the  same  point  of  de¬ 
livery  is  poor  rate  practice.  •  •  • 

“  *  *  *  We  believe  that  the  rate  schedule  under  which 
these  charges  will  be  developed  should  contain  only  one 
rate  with  a  single  demand  and  commodity  charge  for  the 
service  to  be  rendered  to  Texas  Gas,  including  both 
the  sales  now  being  made  under  the  so-called  ‘outside 
supply  agreement’  dated  April  16,  1945,  and  the  addi¬ 
tional  sales  authorized  herein.  Such  rate  should  be 
designed  to  develop  the  same  revenue  as  would  be  de- 
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veloped  by  the  two  rates  of  the  proposed  contract 
with  Texas  Gas  on  the  basis  of  deliveries  for  the  first 
year  (1953)  after  commencement  of  the  additional  de¬ 
liveries  herein  authorized”  (R.  7590  S).3T9f- ? 

Rut  Mississippi  (Br.  14-16)  says  its  right  to  continuance 
of  two  contract  rates  (“old”  or  “cheap”  and  “new”  or 
“high”)  is  guaranteed  by  United  Gas  Pipe  Line  Company  v. 
Mobile  Gas  Service  Corporation ,  (1956)  350  U.S.  332,  and 
Federal  Power  Commission  v.  Sierra  Pacific  Power  Com¬ 
pany,  (1956)  350  U.S.  347,  though  conceding,  as  it  did  to  the 
Examiner,  adequate  power  to  the  Commission  under  Sec¬ 
tion  5(a)  to  modify  or  set  them  aside  entirely.  Those  cases 
which  involved  construction  of  Section  4(d)  of  the  Act,  are 
not  apposite.  Here  there  was  a  Section  5(a)  hearing  on  the 
merits  (Docket  G-1142)  which  was  absent  in  Mobile  and 
Sierra,  but  which  the  Court  there  ruled  requisite.  Here  there 
was  a  full  and  complete  hearing  to  determine  unreasonable¬ 
ness  as  well  as  the  just  and  reasonable  rate,  charge,  classi¬ 
fication  or  contract  thereafter  to  be  observed  and  in  force 
(R.  7814). 

Based  on  substantial  evidence,  the  Examiner  found  the 
allocation  of  Exhibit  78-A  (R.  1547-77)  fair  and  reasonable; 
that  allocation  to  separate  lines  and  sources  of  gas  solely 
for  Mississippi  was  not  feasible;  that  United’s  jurisdic¬ 
tional  properties  were  integrated  for  all  customers  there¬ 
from;  that  gas  was  commingled  before  delivery  to  Missis¬ 
sippi;  that  continuance  of  two  different  rates  was  against 
the  public  interest  and  would  result  in  unreasonable  differ¬ 
ences  in  rates  and  charges  for  the  same  service  at  the  same 
delivery  point  in  violation  of  Section  4(b)  of  the  Act.  (See 
Examiner’s  Findings  10,  12,  13,  14,  17,  18,  19,  20,  at  R. 
m&*).7rr3-S 

Mississippi,  by  the  witness  Maurer,  offered  Exhibits  96 
and  97, 6  being  computations  made  from  selected  figures 

«  The  Examiner  made  a  detailed  study  and  analysis  of  Maurer’s  Exhibits  96 
and  97  (R.  7869-72)  concluding  they  had  to  be  rejected  because  not  founded 
on  sound  principles  and  unacceptable  as  a  basis  for  rate  making. 
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found  in  Staff  working  papers  to  support  its  claim  to  two 
rates,  but  which  would  produce  approximately  the  same 
dollar  revenues  to  balance  its  proportion  of  Cost  of  Service 
determined  by  Staff  exhibits. 

Analysis  of  Exhibits  96  and  97  against  Staff  exhibits  and 
other  evidence  reveals  that  on  the  PL-3  rate  (“cheap”  gas) 
Mississippi  used  normalized  peak  day  volumes  and  nor¬ 
malized  annual  volumes;  but,  when  it  came  to  PL-2  (“high” 
gas),  to  assist  its  contentions,  it  used  actual  peak  day 
volumes  but  continued  to  use  normalized  annual  volumes. 
This  was  not  only  a  major  inconsistency,  but  destroyed  com¬ 
parability  of  the  figures.  Again,  Mississippi  sought,  as  be¬ 
tween  PL-2  and  PL-3,  to  allocate  in  part  on  a  demand  mile- 
commodity  mile  basis,  and  inconsistently  in  other  parts  on 
the  basis  originally  suggested  by  Staff  as  the  correct  method 
for  spreading  to  all  customers.  Its  stated  reason  for  this 
inconsistency  was  that  it  did  not  have  and  could  not  obtain 
the  figures  in  order  to  carry  the  same  method  through.  Such 
figures  were  in  the  record,  but,  when  used,  disclose  that  the 
cost  of  service  so  computed  for  Mississippi  is  substantially 
in  excess  of  that  suggested  by  Staff.  To  demonstrate  these 
errors,  inconsistencies  and  their  adverse  effect  upon  Missis¬ 
sippi  and  its  contentions,  we  have  attached  as  Appendix  A, 
sheets  numbered  1  to  7,  on  which  we  have  made  corrections 
in  the  computations  on  the  Maurer  basis,  and  have  also  com¬ 
puted  a  cost  of  service  on  100%  demand  mile-commodity 
mile  by  taking  Staffs  total  cost  of  service  for  the  Central 
Zone,  deducting  therefrom  Staffs  allocation  on  transported 
gas,  also  deducting  Maurer’s  allocation,  as  corrected,  to  PL-2 
and  PL-4  (service  to  Texas  Gas  from  G-1447  facilities), 
leaving  a  balance  in  the  cost  of  service  which  was  then 
allocated  to  Mississippi  on  a  demand  mile-commodity  mile 
basis,  using  137  miles  as  the  haul  on  PL-3.  They  show  fig¬ 
ures  steeply  higher  than  those  resulting  from  the  ordered 
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rates.  Mississippi’s  is  not  the  correct  method  for  reasons 
stated  by  the  Staff  witness,  but  Appendix  A  clearly  and 
conclusively  demonstrates  the  complete  unreliability  and 
lack  of  credibility  in  the  Maurer  exhibits.  This  destruction 
of  Mississippi’s  contentions  is  shown  by  the  Summary 
Sheet  as  follows: 


Schedule  Schedule  Total 
PL  2  PL  3  MRFuel  Source 

I  Revenues  from 
FPC  Rate  — 

75*  and  10* .  $5,336,453  $  9,218,525  $14,554,978  Ex.  79 

II  Cost  of  Service 

Maurer’s  96  &  97  6,118,387  8,531,459  14,649,846  96  &  97 

III  Cost  of  Service  Corrected 

Maurer’s  Method  96  and 

Errors  corrected  ..  6,486,385  8,499,268  14,985,653  97 

IV  Cost  of  Service 


100%  Demand  Mile- 

Commodity  Mile ....  6,486,385  10,005,810  16,492,195 

Mississippi’s  posing  of  discrimination  (Br.  16-20)  clearly 
demonstrates  the  accuracy  of  the  Commission  and  Examin¬ 
er’s  holding  that  the  two  rates  resulted  in  undue  preference 
to  Mississippi  and  in  undue  discrimination  against  others  of 
the  same  class.  Mississippi’s  argument  is  that  by  manipulat¬ 
ing  its  take  of  “new”  gas  so  that  such  always  is  below  the 
quantity  of  “new”  gas  bought  by  others  of  the  same  class, 
it  can  maintain  an  undue  preference  by  contending  that  be¬ 
cause  of  such  lower  take  it  gains  less  from  a  rolled-in  rate 
than  the  others  of  the  class.  To  accomplish  this  it  needs  the 
second  or  “old”  rate  so  the  depressed  “new”  volume  can  be 
balanced  by  larger  volume  of  “cheap”  gas  which  in  turn 
will  lower  the  dollars  paid  out. 

Thus  Mississippi  proposes  that  the  Commission  continue 
to  surrender  to  it  power  to  manipulate  so  as  to  insure  that 
it  enjoys  an  unlawful  preference,  and  that  the  Commission 
abandon  its  statutory  duty  by  the  disingenuous  declaration 
that  such  is  in  the  public  interest.  Footnotes  1  on  pages  17 
and  18  (Mississippi’s  Brief)  expose  this  clearly. 


So,  the  discrimination  Mississippi  claims  is  that  which 
requires  it  to  abandon  an  unlawful  preference  and  pay  its 
fair  share  of  the  cost  of  service.  This  illuminates  Missis¬ 
sippi’s  frantic  effort  to  convert  the  “single  shot”  option 
in  the  “cheap”  contract  to  a  continuing  one  to  entrench  and 
extend  its  power  of  calculated  manipulation  to  produce  the 
preference  its  argument  exposes. 

Mississippi’s  unhappy  position  further  appears  from  its 
proffer  of  two  rates  (Br.  19)  so  juggled  as  to  produce 
approximately  $100,000  more  than  the  $14,554,978  which 
Staff  allocated  as  Mississippi’s  responsible  portion  of  the 
cost  of  service.  Apart  from  the  fatal  defects  of  Exhibits 
96  and  97,  these  figures  reveal  that  Mississippi  does  not  in 
truth  complain  of  the  dollar  figure  resulting  from  the 
ordered  rates  —  it  only  wants  to  maintain  the  two  rates 
with  freedom  to  manipulate  the  dollar  outcome  by  increas¬ 
ing  what  it  calls  the  “old”  volumes  and  depressing  the  “new” 
volumes. 

By  asserting  that  such  rates,  so  producing  the  dollars 
allocated  to  it  in  the  cost  of  service,  are  just  and  reasonable, 
it  confesses  the  amount  of  cost  allocated  by  Staff  is  reason¬ 
able.  Thus,  its  attack  on  the  prices  United  paid  Union  Pro¬ 
ducing  Company  for  gas  (discussed  hereafter)  is  not  seri¬ 
ous,  but  merely  constitutes  leverage  for  retention  of  power 
for  preference  by  swinging  at  will  volumes  between  the 
“old”  and  “new”  contracts.  The  attempt  to  retain  the  so- 
called  option  consequently  falls  into  the  slot  as  reinforce¬ 
ment  to  the  insurance  of  the  preference  by  widening  the 
opportunity  to  manipulate  volumes. 

The  Examiner  summarily  and  correctly  disposed  of  the 
claim  of  “economic  impact”  (Br.  18),  based  upon  the  con¬ 
cessions  made  to  him  by  Mississippi’s  Vice  President  (R. 

that  there  was  no  present  reasonable  possibility  or 
probability  of  the  occurrence  (See  Examiner’s  Opinion  R. 
7875-6).  Since  this  was  not  expressly  reserved  in  the  motion 
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for  rehearing,  this  Court  has  no  jurisdiction  thereabout. 
Federal  Power  Commission  v.  Colorado  Interstate  Gas  Com¬ 
pany  (1955)  348  U.S.  492,  Section  19  of  the  Act. 

It  is  submitted  that  substantial  evidence  supports,  as  cor¬ 
rect,  the  conclusions  of  the  Examiner  and  the  Commission. 

THE  OPTION 

The  second  paragraph  of  Article  6  of  Supplement  No.  15 
to  FPC  Rate  Schedules  9, 10,  and  11  (R.  6586,  et  seq)  gave 
Mississippi  an  option  to  increase  the  percentage  of  its 
requirements  furnished  from  United’s  pipe  line  system. 

Pursuant  to  Order  144  which  promulgated  Regulations 
in  Part  154,  United  filed  at  Docket  G-2019  its  conversion 
tariff.  This  order  was  designed  to  require  filing  of  rates 
in  tariff  form  instead  of  in  contracts  or  amendments  as 
practiced  theretofore.7  The  definitions  (154.11-.14, 154.21) ; 
the  stipulation  of  form  and  composition  of  the  tariff  (154.32- 
.41),  which  includes  the  composition  of  the  form  of  service 
agreement  (154.40) ;  together  with  the  Regulations  covering 
the  requirement  for  re-statement  (154.82),  the  plan  of  re¬ 
statement  (154.84) ;  and  the  status  of  contracts  filed  as  rate 
schedules  and  re-stated  (154.85) :  clearly  show  that  the 
Commission,  by  such  Regulations,  designed  the  contract 
when  retained  as  an  executed  service  agreement  pursuant 
to  the  statement  of  Part  154.85  or  the  service  agreement  to 
state  the  terms  and  conditions  of  service,  whereas  the  rate 
schedules  should  set  up  the  rates  in  dollars  and  cents,  to¬ 
gether  with  the  requirements  or  conditions  affecting  the 
rates.  Further,  the  design  clearly  is  that  the  executed 

t  Order  144  was  before  this  Court  in  United  Gas  Pipe  Line  Company  v.  FPC 
(1950)  86  App.  D.C.  314,  181  F.  2d  796,  cert.  den.  340  U.S.  827.  This 
Court  held  the  Regulations  promulgated  by  the  order  were  valid  exercise  of 
authority  under  Sections  4(c)  and  16  of  the  Act;  that  these  were  procedural 
rules  of  general  applicability,  operating  only  prospectively.  Here  Mississippi 
challenges  the  Commission’s  power  to  excise  the  so-called  “option”  in 
accordance  with  the  requirement  of  these  Regulations  where  such  Regula¬ 
tions  are  reinforced  by  a  finding  that  such  “option”  is  against  the  public 
interest  and  in  violation  of  Section  7  of  the  Act. 
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service  agreement  and  the  rate  schedule  should  comprehend 
and  be  applicable  only  to  a  currently  filed  and  effective 
agreement  for  service  or  rate  schedule  governing.  Equally 
clear  is  the  fact  that  the  sections  above  listed  prohibited 
any  provision  in  the  executed  contract,  retained  as  a  service 
agreement,  or  in  a  rate  schedule,  which  could  have  effect 
automatically  to  change  the  terms  and  conditions  of  service, 
or  the  applicable  rate  schedule.  These,  of  course,  imple¬ 
mented  the  policy  of  Sections  4(c)  and  (d)  and  7  of  the 
Act  which  permit  the  filing  of  notice  of  change  only  as 
required  by  Sections  4(c)  and  (d)  subject  to  Rules  and  Reg¬ 
ulations  adopted  by  the  Commission,  and  which  prohibit  any 
service  or  extension  of  service  by  any  facilities  subject  to 
the  jurisdiction  of  the  Commission  unless  a  certificate  of 
public  convenience  therefor  be  expressly  had  from  the 
Commission. 

When  United  filed  its  Conversion  Tariff  at  Docket  G-2019 
and  in  the  statement  pursuant  to  Section  154.85,  it  omitted 
Article  6  of  Supplement  15  (R.  6586,  et  seq),  because  such 
option  was  in  conflict  with  the  letter  and  the  spirit  of  such 
Regulations.  That  section  expressly  permits  retention  only 
of  those  parts  "that  are  not  superseded  by  or  in  conflict 
with  other  applicable  provisions  of  the  rate  schedules  and 
General  Terms  and  Conditions  of  the  Tariff,  •  *  The 
form  of  service  agreement  contained  in  the  Tariff  and  a 
part  of  the  rate  schedules  (applicable  to  Mississippi)  at 
Original  Sheet  111,8  contained  provisions  approved  by  the 


8  “Should  Buyer  desire,  at  any  time,  any  increase  in  deliveries  from  Seller,  it 
may  notify  Seller  in  writing  of  the  amount  of  the  increase  desired  and  of 
the  date  it  desires  the  increased  deliveries  commenced.  Within  120  days 
from  the  receipt  of  the  notice,  Seller  shall  notify  Buyer  in  writing  whether 
or  not,  considering,  (a),  the  remaining  term  of  the  Service  Agreement,  (b) 
the  requirements  of  Seller’s  other  customers,  (c)  Seiler’s  available  gas  and 
system  capacity,  and  (d)  whether  Seller  can  obtain  the  necessary  govern¬ 
mental  authorization  and  obtain  and  install  any  necessary  additional  equip¬ 
ment  and  facilities  within  the  required  time.  Seller  will  be  willing  to  furnish 
to  Buyer  the  additional  quantities  of  gas  stated  in  Buyer’s  notice. 

“If  the  notice  from  Seller  states  that  it  will  furnish  the  additional  quanti¬ 
ties  of  gas,  the  volumes  deliverable  shall  be  increased  to  include  such  addi¬ 
tional  gas  effective  on  the  date  the  parties  agree  upon  in  the  new  Service 
Agreement  prepared  to  reflect  the  new  understanding.  If  the  notice  from 
Seller  states  it  will  not  deliver  the  additional  quantities  of  gas  covered  by 
Buyer’s  notice,  the  volumetric  obligations  shall  remain  unchanged.” 


22 


Commission  as  the  sole  measure  of  the  right  for  increase 
in  deliveries.  This  not  only  superseded  Article  6  by  force 
of  the  Regulation;  but  retention  would  also  have  violated 
Section  154.63(5)  for  the  so-called  option  would  require  a 
prohibited  amendment  of  the  pre-existing  contract,  rather 
than  the  required  execution  of  a  new  service  agreement. 
In  addition,  the  so-called  option  would  give  to  Mississippi 
automatic  power  to  change  and  increase  the  required  de¬ 
liveries,  though  Section  7  prohibits  such  increase  except 
upon  express  authorization  from  the  Commission.  Neces¬ 
sarily,  as  the  Examiner  held,  the  agreement  was  “subject 
to  the  paramount  provisions  of  the  Act.” 

Qua  contract,  the  option  was  exhausted  by  Mississippi’s 
exercise  in  1949  approved  by  the  Commission  as  Supple¬ 
ment  No.  15  to  FPC  Rate  Schedules  9, 10,  and  11  (R.  6586, 
et  seq).  The  option  gives  the  buyer  the  right  “at  any  time” 
not  “at  any  time  from  time  to  time ”  to  notify  Seller  “on  or 
before  May  1  of  any  year”,  not  “on  or  before  May  1  of  each 
or  every  year”,  between  1946  and  1961.  The  following  lan¬ 
guage  in  the  option  is  in  the  singular,  i.e.,  should  such 
“notice”  be  given,  the  “quantity”  which  Buyer  shall  purchase 
“commencing  on  November  1  of  the  year”  (not  “those 
years”)  in  which  such  “notice”  (not  “notices”)  is  given. 

As  pointed  out  (Br.  20-21),  the  “option”  further  provided 
that  if  capacity  in  the  line  from  Carthage  to  Sterlington  was 
insufficient  to  carry  such  increased  quantity,  then  United 
would  build  and  add  such  increased  capacity  upon  Missis¬ 
sippi’s  advance  of  “the  funds  required  for  such  increase  of 
capacity,  not  exceeding  $1,500,000.”  If  the  option  were  a 
continuing  one,  United’s  obligation  to  increase  capacity  and 
Mississippi’s  obligation  to  advance  a  sum  not  exceeding 
$1,500,000  would,  contrary  to  the  language,  be  equally  appli¬ 
cable  every  year.  The  parties  were  not  strangers  to  lan¬ 
guage  to  frame  a  continuing  right.  In  Article  VII  of  each  of 
the  original  contracts,  it  is  recited  that  Mississippi  was 
entering  into  certain  contracts  with  others  for  a  specified 
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percentage  of  its  requirements,  after  which  said  Article 
continued : 

“In  case  any  of  such  vendors  shall  fail,  refuse,  or  be 
unable  at  any  time  and  from  time  to  time  to  deliver  its 
or  their  respective  contract  percentage  or  percentages 
of  said  requirements  of  said  pipeline,  Buyer  shall  give 
written  notice  *  *  *  ”  etc. 

In  Article  VII  there  was  deliberate  use  of  language  giving 
a  continuing  right ;  in  Supplement  11  there  was  not. 

The  option  provisions  must  be  interpreted  against  Mis¬ 
sissippi  for  the  rule  is  well  established  that  contract  options 
are  strictly  interpreted  in  favor  of  the  party  bound 
(United).9 

THE  MINIMUM  “TAKE  OR  PAY  FOR”  CLAUSE. 

This  question,  like  all  others  in  this  cause,  is  integrated 
by  Mississippi  into  maintenance  of  its  claim  to  two  rates. 
This  must  then  also  be  considered  in  the  light  of  the  pref¬ 
erences  and  discriminations  inevitably  flowing  from  main¬ 
tenance  of  two  rates  as  above  demonstrated. 

In  its  opinion  at  Docket  G-1447,  the  Commission  evaluated 
United’s  gas  purchase  policies  for  system  supplies  as  fol¬ 
lows  : 


“The  record  shows  the  operating  history  of  United 
for  the  past  20  years  with  respect  to  its  gas  purchase 
contracts  with  companies  other  than  its  affiliate,  Union 
Producing  Company.  On  January  1,  1930,  United  had 
145  gas  purchase  contracts  with  non-affiliated  pro¬ 
ducers,  as  compared  with  402  such  contracts  as  of 
November  1,  1950.  On  January  1,  1930,  United  was 
receiving  gas  from  27  fields  under  such  contracts  as 


9  Williston,  Rev.  Ed.  Sec.  620,  thus  states  the  rule:  “*  *  *  When  contracts 
are  optional  with  respect  to  one  party,  they  are  strictly  interpreted  in  favor 
of  the  party  bound  and  against  the  party  that  is  not  bound.”  Accord :  Mc¬ 
Arthur  v.  Rosenbaum  Co.  of  Pittsburgh  (3  Cir.,  1949)  180  F.  2d  617, 
620;  Phillips  Petroleum  Co.  v.  Curtis  (10  Cir.,  1950)  182  F.  2d  122. 
125 ;  Jefferson  Hotel  Co.  v.  Jefferson  Standard  Life  Insurance  Co.  (D.C.E.D. 
Mo.,  1948)  77  F.  Supp.  460,  463;  Rutledge  &  Taylor  C.  Co.  v.  Mermod, 
Jaccard  &  King  J.  Co.  (Mo.  Ct.  App..  1922)  237  S.W.  849,  850;  Pyrate 
Corp.  v.  Sorensen  (9  Cir.  1930)  44  F.  2d  323,  325,  cert.  den.  290  U.S.  689. 
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compared  with  207  fields  on  July  1,  1950,  and  during 
the  intervening  period  deliveries  were  commenced  under 
756  contracts  and  deliveries  ceased  under  456  contracts. 
Cessation  of  deliveries  for  most  of  the  contracts  ter¬ 
minated  was  a  result  of  the  depletion  of  the  supply. 

'  “During  the  period  of  1945  through  the  first  10 
months  of  1950,  in  which  there  has  been  extensive 
growth  in  interstate  gas  transmission  lines  with  a  cor¬ 
responding  increase  in  competition  for  natural  gas 
reserves, , United  entered  into  343  new  gas  purchase 
contracts,  which  is  almost  three  times  as  many  con¬ 
tracts  as  were  entered  into  during  the  six-year  period 
of  1939  to  1944.  In  the  period  from  1945  to  November 
1, 1950,  United  extended  the  term  of  178  of  its  gas  pur¬ 
chase  contracts  as  compared  with  54  contracts  which 
were  extended  during  the  15  years  prior  to  that  time. 
The  178  extensions  of  contracts  were  for  the  most  part 
for  periods  of  10  years.  Between  November  1  and 
December  31,  1950,  United  entered  into  eight  new  gas 
purchase  contracts  for  substantial  reserves,  and  ex¬ 
tended  the  term  of  15  gas  purchase  contracts. 

“On  the  basis  of  the  record,  United  has  increased 
its  recoverable  reserves  from  an  estimated  total  of  2.3 
trillion  cubic  feet  in  1930  to  over  20  trillion  cubic  feet 
as  estimated  by  Ralph  E.  Davis,  or  16.4  trillion  cubic 
feet  as  estimated  by  the  Staff,  as  of  July  1,  1950,  al¬ 
though  the  company  sold  almost  6  trillion  cubic  feet  of 
gas  between  1930  and  1949. 

“The  record  also  shows  that  United  has  never  had 
to  cancel  a  sales  contract  because  of  inability  to  renew 
a  gas  purchase  contract”  (10  FPC  48). 

The  decision  at  Docket  G-8230  issued  January  19,  1956, 
showed  even  more  enormous  extension  from  these  policies : 

“By  uncontroverted  and  competent  evidence  the  ade¬ 
quacy  of  gas  supply  was  established,  and  it  is  found 
that  United  has  an  adequate  supply  of  gas  for  the  pro¬ 
posed  service  here  involved.  The  estimates  of  gas  sup¬ 
ply  were  presented  on  an  incremental  basis.  Illustra¬ 
tive  thereof,  it  is  found  that  recoverable  gas  reserves  as 
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of  January  1, 1955,  were  24,528,510,000,000  cubic  feet  of 
gas  at  14.9  psia  and  60°  F.,  whereas  as  of  June  1, 1932, 
the  recoverable  gas  reserves  were  2,549,000,000,000 
cubic  feet  on  the  same  measurement  base.” 

This  assured  supply,  in  the  face  of  mounting  pressure  of 
competition  from  other  lines  certificated  by  the  Commission, 
is  that  which  makes  Mississippi  brag  that  United  is  the 
“backbone”  (Br.  21)  of  its  supply.  These  policies  (see  p. 
36-37  hereafter),  which  moved  the  Commission  to  the  above 
holdings,  while  equitably  recognizing  trend  of  prices,  have 
produced  such  good  will  and  relations  with  producers  that 
United  has  been  able  to  maintain  a  weighted  average  price 
for  gas  below  what  most  buyers,  particularly  Mississippi, 
are  required  to  pay  for  their  purchases,  and  as  to  Union, 
prices  lower  than  gas  can  be  had  anywhere  else.  Thus  as  the 
price  front  creeps  forward  and  costs  of  construction  for 
added  facilities  mount,  Mississippi  must  bear  its  fair  share 
vis-a-vis  others  in  the  same  class. 

The  Commission  and  the  Examiner  ruled  that  uniformity 
on  the  72  %  take-or-pay-for  clause  maintains  and  insures 
equality  of  treatment  guaranteeing  no  preference  or  dis¬ 
crimination  within  the  prohibition  of  Section  4(b),  and  pro¬ 
ducing  just  and  reasonable  rates  required  by  Section  4(a). 
Both  held  that  failure  to  so  require  would  give  Mississippi 
an  undue  preference  constituting  undue  discrimination 
against  all  others  in  the  same  class.  Such  a  Section  5(a) 
determination  is  conclusive  on  Mississippi. 

For  Mississippi  to  fail  adequately  to  pay  for  its  propor¬ 
tion  of  system  capacity  required  for  its  service,  is  to 
require  others  not  receiving  that  benefit  to  pay  therefor  for 
the  use  and  benefit  of  Mississippi.  This  would  result  in 
naked  discrimination  and  unreasonable  differences  which 
constitutes  one  of  the  classic  grounds  upon  which  justifica¬ 
tion  for  regulation  is  rested.  Congress  expressly  recog¬ 
nized  and  outlawed  such  in  Sections  4(a)  and  (b),  and  in 
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Section  5(a)  gave  the  Commission  power  to  declare  the 
contract  thereafter  to  be  in  force. 

The  Examiner  aptly  pointed  out  that  Mississippi’s  effort 
to  equate  the  take-or-pay-for  clause  to  the  “old”  contract 
was  inadmissible  because  it  assumed  a  differentiation  should 
and  could  be  made  between  “old”  and  “new”  gas,  an  assump¬ 
tion  destroyed  by  the  record  which  showed  that  Mississippi 
on  both  deliveries  received  commingled  gas  from  divers  sys¬ 
tem  sources.  On  all  the  evidence,  the  Examiner  concluded 
inclusion  of  such  provision  in  the  Tariff  applicable  to  all 
service  to  Mississippi  "was  just  and  reasonable.  It  is  sub¬ 
mitted  this  record  compels  it. 

PRICES  PAID  AFFILIATE  FOR  PURCHASED  GAS. 

We  adopt  here :  prior  discussion  of  United’s  gas  purchase 
policies;  of  the  Commission’s  repeated  commendation  of 
their  effect;  and  demonstration  of  far  lower  prices  paid 
than  paid  by  other  purchasers,  including  Mississippi.  In¬ 
deed,  we  have  shown  that  by  Mississippi’s  proposed  rates 
(Br.  p.  19)  correctness  of  computation  aside,  claimed  to 
produce  the  same  revenues  which  Staff  and  United  proved 
was  Mississippi’s  fair  proportion  of  United’s  costs  of  serv¬ 
ice,  Mississippi  admits  and  concedes  the  fairness  and  cor¬ 
rectness  of  the  cost  of  service  and  adopts  such  allocation 
to  it.  That  cost  of  service  as  determined  by  Staff  includes 
monies  paid  Union  Producing  Company  for  gas.  Thus 
Mississippi  admits  the  cost  of  gas  purchased  from  Union 
is  fair  and  reasonable.  Characteristic  of  Mississippi  in  this 
proceeding,  as  the  Examiner’s  decision  shows,  having  made 
such  admission  it  seeks  forthwith  to  change  and  repudiate 
the  admission  by  attacking  the  price  paid  Union  (Br.  p.  23 
et  seq.). 

Mississippi  seeks  confusion,  discussing  what  it  computes 
to  be  actual  1953  figures  as  though  such  computation  were 
a  part  of  the  adjusted  normalized  test  period  figures.  The 


computed  figure,  even  if  correct,  of  $17,000,000  (Br.  25)  has 
no  relationship  to  the  normalized  adjusted  test  period.  See 
Examiner’s  Decision  (B.  7792-4,  T3Q8).7tot 
Section  154.63(b)  (3)  (i)  of  the  Commission’s  Begulations 
provides  for  a  test  period  “consisting  of  12  consecutive 
months  of  most  recently  available  actual  experience,  ad¬ 
justed  for  changes  in  revenues  and  costs,  which  are  known 
and  are  measurable  with  reasonable  accuracy  at  the  time 
of  the  filing,  and  which  will  become  effective  within  7  months 
of  the  last  month  of  available  actual  experience,”  and  for 
normalizing  such  adjustments.  Normalization  simply  means 
application  upon  known  conditions  of  known  changes  to  the 
end  of  the  adjustment  period  computed  as  though  all  of  such 
actualities  as  modified  by  the  adjustments  had  been  in  effect 
for  the  total  twelve  months  period. 

This  product  is  the  result  of  the  Commission’s  expertise 
and  permits  pragmatic  judgment  of  prospective  require¬ 
ments  to  which  the  Commission’s  power  is  restricted.  The 
design  is  that  when  such  actuality  is  so  adjusted  and  nor¬ 
malized  for  known  changes  and  the  cost  of  service  developed 
and  allocated,  it  permits  comparison  with  revenues  de¬ 
rived  from  each  class  of  sales  so  that  proper  determination 
can  be  made  of  the  responsibility  of  each  for  the  deficiency 
in  revenues  which  may  thus  be  shown  to  exist.  The  Com¬ 
mission  thus  put  it  in  Opinion  228,  Northern  Natural  Gas 
Company  (Mimeo  ed.  p.  9) : 

“Our  settled  policy  and  practice,  and  we  believe  the 
only  proper  policy  and  practice,  is  to  test  rates  for  the 
future  on  the  basis  of  actual  operating  experience  of  a 
representative  period  of  time  and  to  adjust  that  expe¬ 
rience  for  known  changes  which  have  occurred  or  will 
occur.  We  have  consistently  refused  to  adjust  rates  on 
the  basis  of  forecast  which  are  inherently  uncertain 
and  speculative.”10 

See,  also,  Pittsburgh  v.  Pittsburgh  &  W.  Virginia  Gas  Co.,  7  FPC  112; 
Mississippi  River  Fuel  Corp.,  4  FPC  340 ;  El  Paso  Natural  Gas  Co.  Opin¬ 
ion  278,  (Mimeo  ccL  p.  3) ;  Michigan- Wisconsin  Pipeline  Co.  Opinion  275 
(Mimeo  ed.  p.  8). 
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Thus  actual  figures  for  calendar  1953,  different  from  the 
test  period  of  1952  adjusted,  and  without  the  adjustments 
and  normalization  of  the  test  period  are  meaningless  and 
irrelevant.  The  Examiner  so  held  (E.  7791-3). 

Equally  unsupportable  is  the  statement  (Br.  25)  that 
“Mississippi  made  an  extensive  investigation  and  inquiry 
into  these  100%  affiliated  gas  purchase  costs.”  It  is  sub¬ 
mitted  this  record  conclusively  refutes  that  claim. 

In  Opinion  277,  the  Commission  said: 

“Mississippi  thinks  that  perhaps  the  producers,  under 
the  Phillip’s  decision,  should  be  paid  some  amount  dif¬ 
ferent  from  that  now  paid  to  them,  and  the  cost  of  gas 
to  United  would  be  different  from  that  agreed  to  by  the 
parties.  But  the  cost  allowed  in  the  proposed  settle¬ 
ment  as  cost  of  gas  purchased  by  United  represents 
current  volumes  at  current  prices.  The  cost  of  gas  in 
this  case  cannot  be  determined  on  any  other  basis. 
Mississippi’s  suggestion  that  we  institute  more  than 
600  rate  cases  to  determine  finally  whether  the  rates 
paid  by  United,  under  more  than  600  gas  purchase  con¬ 
tracts,  are  fair  and  reasonable,  is  unreasonable”  (E. 
7387=8).#?*-/ 


Accordingly,  United  opposed  the  issuance  of  a  subpoena 
duces  tecum  on  its  contracts  with  Union. 

At  the  hearing,  Mississippi  selected  some  twelve  to  fifteen 
contracts  (those  set  out  Br.  p.  28-30)  where  Union  was 
the  major  and  dominant  producer.  In  this  it  ignored  the 
true  picture  made  by  the  331  contracts  produced,  and  sought 
to  avoid  those  that  had  increased  terms  or  similar  provisions 
different  from  the  original  contracts.  Those  selected  were 
simply  identified  through  the  witness  Barnett,  present 
in  response  to  the  subpoena,  and  only  the  most  general  and 
casual  questions  were  asked  respecting  price  while  no  ques¬ 
tions  whatever  were  asked  which  would  warrant  the  extreme 


and  psychotic  statements  appearing  at  Brief  pages  27, 30-1, 
and  33-4  (see  testimony  of  Barnett,  E.  10594329).  At  one 
point  United  objected,  complaining  that  tie*  scaled  purpose 
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of  the  subpoena,  i.e.,  questions  of  negotiation  and  reasons 
for  changing  price,  had  had  no  single  question  (R.  HS8-0,  //'3-S 
44&I2).11 ///W 

Typical  of  many  such  illustrations  which  the  record 
affords  is  the  following :  At  R.  1111 1110  Mississippi’s  direct 
examination  of  Barnett  on  Gas  Purchase  Contract  2075 
elicited  the  following  facts :  The  original  contract  was  dated 
September  26,  1937,  to  run  to  December  3, 1962,  at  a  price 
of  40 ;  on  February  15, 1949,  the  contract  was  amended  and 
the  price  for  the  five-year  period  beginning  January  26, 

1949,  was  raised  to  50  but  no  change  in  the  term  of  the 
contract  was  made.  Another  amendment  was  made  Febru¬ 
ary  13,  1951,  which  extended  the  term  from  December  3, 

1962,  to  January  1,  1972,  and  provided  for  the  following 
prices:  70  from  October  1,  1950  to  January  1,  1952;  8 %0 
for  five  years;  9M>0  for  the  next  five  years;  10% 0  for  the 
next  five  years ;  and  11%  0  for  the  next  five  years.  Mississippi 
established  that  Mr.  Barnett  carried  on  the  “negotiations 
of  this  1951  amendment.”  The  only  question  asked  about 
these  negotiations,  which  Mississippi  proved  existed,  was 
what  geological  data  Mr.  Barnett  had  access  to.  He  stated 
that  consideration  was  given  to  such  data ;  that  the  Bethany 
and  Waskom  Fields  were  located  on  the  top  of  United’s 
line ;  that  they  had  started  out  as  shallow  fields,  production 
had  gotten  deeper,  third  parties  had  come  into  the  fields 
to  develop,  he  had  been  advised  that  it  was  a  major  field. 


11  United’s  counsel  continued  to  be  disturbed  about  the  distorted  picture  Mis¬ 
sissippi  was  making.  The  contracts  produced  by  subpoena  are  contained  in 
Exhibits  100  to  110  and  numbered  331  contracts  in  five  specified  Districts  but 
did  not  include  the  New  Orleans  Districts  and  the  Jackson  District.  The 
fragmentary  isolated  excerpting  did  not  present  the  true  picture  and  were 
not  representative  of  the  relationship  between  United  and  Union  Produc¬ 
ing  Company.  In  response  to  continued  objections  by  United,  the  Presiding 
Examiner  asked  Mississippi’s  counsel  if  Mississippi  was  offering  certain 
contracts  as  “representative  of  all  contracts”  so  that  “all  of  these  various 
exhibits”  will  be  representative  of  the  entirety  of  the  contracts  between 
United  and  Union.  Mississippi’s  counsel  denied  by  this,  “Well,  just  certain 
ones  that  we  feel  the  prices  were  changed  your  Honor,”  and  when  the 
Presiding  Examiner  warned  that  such  a  course  might  indicate  so  small  a 
percentage  of  the  contracts  between  United  and  Union  Producing  Company 
as  to  be  minescule  and  subject  to  some  criticism,  Mississippi’s  counsel 
shrugged  it  off  with  the  statement  “That  may  be”  (R.  1440-1). 
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it  was  a  major  source  of  supply  and  was  still  growing  today. 

One  other  illustration  will  suffice.  In  a  colloquy  with  the 
Examiner  (E.  I232=S),  United’s  counsel  was  attempting  to 
assist  the  understanding  of  the  Examiner  of  the  full  picture 
against  Mississippi’s  persistent  practice  of  ignoring  signifi¬ 
cant  changes  by  amendments,  such  as  amendments  which 
frequently  were  in  superseding  agreements  that  canceled 
old  contracts,  changed  the  terms  of  the  agreement,  changed 
the  time  of  the  contract,  were  recast  as  to  price,  and 
questions  of  policy  that  made  the  entire  thing  easily  under¬ 
stood  and  refuted  any  suggestion  that  advantage  of  affilia¬ 
tion  was  appearing.  Additionally  such  practices  refuted 
the  specious  position  of  Mississippi  that  there  was  lacking 
“contractual  consideration”  to  support  changes.12 

Immediately  following  such  colloquy,  Mississippi  had  the 
witness  Barnett  identify  Gas  Purchase  Contract  No.  2649 
(from  Exhibit  110).  Nothing  other  than  the  naked  identi¬ 
fication  was  asked  by  Mississippi.  United’s  counsel  then 
called  the  attention  of  the  Examiner  (E.  to  certain 

portions  of  such  Contract  exemplitive  of  toe  colloquy  just 


I2  At  Brief  34  Mississippi  says :  “When  Mississippi  questioned  the  acceptance 
of  these  self-regulated  prices  by  the  Staff,  United’s  counsel  was  bold  enough 
to  announce  that  the  prices  paid  Union  by  United  were  none  of  Mississippi’s 
business  (R.  630).”  No  such  statement  appears  at  R.  630  or  at  any  other 
place  in  this  record.  At  R.  575  in  the  course  of  an  argument  to  the  Examiner, 
United’s  counsel  quoted  from  Opinion  277  to  the  effect  that  Mississippi’s 
contention  that  the  Commission  should  institute  600  rate  cases  to  determine 
whether  the  rates  paid  by  United  under  all  of  its  600  gas  purchase  contracts 
was  fair  and  reasonable  was  unreasonable.  United’s  counsel  was  thoroughly 
justified  in  commenting  on  that  and  making  the  following  statement: 

“Now,  the  bland  assumption  in  this  position  that  all  of  United’s  suppliers 
are  subject  to  the  jurisdiction  is  a  question  of  law  to  which  the  gentleman  is 
a  stranger.  And  in  East  Texas,  your  Honor,  that  is  none  of  his  business. 
That  is  a  matter  that  concerns  solely  those  particular  suppliers,  including  the 
Union  Producing  Company  and  the  Commission.  And  I  believe  the  Commis¬ 
sion  is  thoroughly  competent  under  the  authority  given  to  it  under  the  Act 
to  determine  what  is  its  jurisdiction,  who  is  subject  to  its  jurisdicton,  and 
what  steps  may  be  proper  to  assert  that  jurisdiction.  And  all  of  this  fol-de- 
rol  about  a  legal  rate  which  is  pure  sham  —  and  I  am  not  trying  to  be  ugly, 
but  it  is  pure  sham  so  far  as  the  issue  Mississippi  asks  to  be  beard  on  and 
which  the  Commission  gave  them  the  right  to  be  heard  —  has  nothing  to  do 
with  that  question,  because  obviously  when  the  Commission  comes  to  deter¬ 
mine  the  public  interest,  which  is  the  consumer,  not  United  and  not  Missis¬ 
sippi,  but  the  consumer,  it  is  more  than  somewhat  absurd  to  say  or  suggest 
that  the  Commission  is  going  to  cut  off  gas  service  because  some  supplier 
does  not  comply  with  its  rules  and  regulations”  (R.  ST9~6).>f~{o—/ 
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referred  to.  At  the  Contract  date,  September  2,  1952,  con- 
strnctnre  of  G-1447  facilities  was  nearing  completion  for 
operation.  Paragraph  2  on  page  3  of  that  contract  declares 
that  United  was  then  enlarging  its  pipe  line  facilities  south 
and  west  of  Houston,  Texas,  which  would  permit  the  mar¬ 
keting  of  “increased  quantities”  of  gas  from  the  area,  in¬ 
cluding  the  Fox  Field.  Further,  that  Union  “recognizes 
that  Buyer  is  entering  into  this  contract  for  the  purpose 
of  obtaining  an  additional  supply  of  gas  for  the  require¬ 
ments  of  its  general  pipe  line  system  in  the  area,  as  pres¬ 
ently  existing,  and  as  enlarged  by  such  additional  facili¬ 
ties”  (p.  4).  Paragraph  12  at  page  15  provides  for  a  price 
of  six  cents  beginning  with  the  effective  date  and  termi¬ 
nating  as  of  February  15,  1956,  and  thereafter  eight  cents. 
Finally,  paragraph  20  (p.  18)  declares  that  Union  was  then 
delivering  gas  to  United  “from  some  of  the  lands  and  lease¬ 
holds  covered  hereby ”  under  four  certain  gas  purchase  con¬ 
tracts  therein  listed  and  described;  provided  that  such  listed 
prior  contracts  should  be  canceled  and  superseded  by  con¬ 
tract  No.  2649,  and  made  provision  for  crediting  and  deduct¬ 
ing  prices  paid  under  this  and  the  superseding  contract. 
By  paragraph  18  (p.  18)  the  term  was  extended  to  February 
15,  1961.  The  true  picture  shows  that  “contractual  con¬ 
sideration”  was  present. 

The  contention  that  “contractual  consideration”  is  requi¬ 
site  before  amendments  to  the  Union-United  contracts  can 
be  accepted,  does  not,  from  the  standpoint  of  contract  law, 
aid  Mississippi  It  is  not  a  party  to  these  contracts;  nor 
did  it  offer  evidence  to  show  privity  with  any  of  them.  The 
governing  rule,  contractwise,  is  stated  by  Williston  on  Con¬ 
tracts,  VoL  6,  p.  5170,  quoted  with  approval  by  the  Eighth 
Circuit  in  Durasteel  Company  v.  Great  Lakes  Steel  Com¬ 
pany  (1953)  205  F.  2d  438,  as  follows: 

“If  the  parties  to  a  bilateral  contract  agree  to  rescind 
or  modify  it,  there  is  no  difficulty  in  regard  to  consid¬ 
eration,  whether  the  agreement  to  rescind  is  made  be- 
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fore  or  after  a  breach  of  the  original  contract,  so  long 
as  neither  party  has  completely  performed  or  been  dis¬ 
charged  from  his  obligation.  The  promise  of  one  party 
to  forego  his  rights  nnder  the  contract  is  sufficient  con¬ 
sideration  for  the  promise  of  the  other  party  to  forego 
his  rights’’  (at  p.  444).18 

It  is  clearly  settled  that  one  not  a  party  to  a  contract 
nor  in  privity  with  it  is  wholly  "without  any  right  or  power 
to  enforce  the  contract  according  to  its  terms  or  to  recover 
damages  for  its  breach,  or  to  become  entitled  to  any  right 
or  to  compel  the  performance  of  any  duty  thereunder.14 

Mississippi  cites  certain  cases  (Br.  25-27)  which  it  says 
are  applicable  to  the  affiliation  relationship.  The  Examiner 
(R.  7810)  summarized  these  as  holding  that  where  affiliated 
companies  contracted  and  there  was  an  absence  of  arms’ 
length  bargaining  and  of  all  the  elements  ordinarily  fixing 
market  value  if  an  increase  of  rates  was  sought,  a  regulatory 
agency  was  justified  in  ignoring  the  contracts  and  looking 
to  other  factors  to  determine  just  and  reasonable  costs.  He 
examined  the  record  of  such  other  factors  and  found  the 
cost  reasonable. 

Mississippi’s  chosen  ground  fails  for  the  cases  it  cites 
point  to  the  determinative  rule  which  this  record  clearly 
and  conclusively  meets.  In  Dayton  Power  &  Light  Co,  v. 
Public  Utilities  Commission ,  (1934)  292  U.S.  290,  an  opinion 
by  Mr.  Justice  Cardoza,  it  is  said : 

“Even  so,  the  burden  of  proof  was  on  the  buyer  of 
the  gas  to  show  that  in  these  transactions  with  the 
affiliated  seller  the  price  was  no  higher  than  would 

13  See,  also,  Schmitt  v.  Continental  Diamond  Company,  (7th  Cir.,  1940),  116 
F.  2d  779;  Matanuska  Co-op  v.  Monaghan,  (9th  Cir.,  1951)  188  F.  2d  906; 
Savage  Arms  Company  v.  U.  S.,  (1924)  266  U.S.  217,  and  cases  cited; 
Banks  v.  Associated  Indemnity  Corporation,  (5th  Cir.,  1947)  161  F.  2d  305. 

14  See,  also,  Williams  v.  Eggleston,  (1898)  170  U.S.  304;  12  American 
Jurisprudence,  p.  818-20;  Buckley  v.  Cray,  (CaL  S.  Ct  1895)  42  Pac.  900; 
Roddy  v.  Missouri  Pacific  Ry.  Co.,  (Mo.  S.  Ct  1891)  15  S.W.  1112;  Kahl 
v.  Love,  37  N.J.  Law  5,  8;  Read  v.  Hewitt,  (S.  Ct  La.  1907)  45  So.  143; 
Knox  v.  Ball,  (S.  Ct  Tex.  1946)  191  S.W.  2d  17 ;  National  Bank  v.  Rail¬ 
way,  (Sp.  Ct  Texas,  1941)  150  S.W.  2d  1003;  W  D.  Anderson  v.  Samedan 
Oil  Co.,  (5th  Cir.)  210  F.  2d  600. 
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fairly  be  payable  in  a  regulated  business  by  a  buyer 
unrelated  to  the  seller  and  dealing  at  arms’  length” 
(p.  308). 

Again,  in  United  Fuel  Gas  Co.  v.  Railway  Commission 
of  Kentucky  (1929)  228  U.S.  300,  Mr.  Justice  Stone,  speak¬ 
ing  for  the  Court,  said  that 

“•  •  •  common  ownership  is  not  of  itself  sufficient 
ground  for  disregarding  such  intercorporate  agree¬ 
ments  when  it  appears  that,  although  an  affiliated  corpo¬ 
ration  may  be  receiving  the  larger  share  of  the  profits, 
the  regulated  company  is  still  receiving  substantial 
benefits  from  the  contract  and  probably  could  not  have 
secured  better  terms  elsewhere”  (p.  320). 

One  of  Mississippi’s  cases  cites  the  City  of  Houston  v. 
Southwestern  Bell  Telephone  Co.  (1922)  259  U.S.  318, 
wherein  the  Court,  speaking  of  two  contentions,  said: 

“The  American  Telegraph  &  Telephone  Company 
owns  substantially  all  of  the  stock  of  the  Company  and 
a  large  majority  of  the  stock  of  the  Western  Electric 
Company.  From  the  American  Telegraph  &  Telephone 
Company  the  Company  leases  its  instruments  and 
secures  their  maintenance  and  renewal,  and  from  the 
Western  Electric  Company  it  obtains  the  greater  part 
of  its  equipment  and  supplies  used  in  operating  its  local 
exchange.  It  is  contended  by  the  City  that  no  fair  dis¬ 
closure  was  made  of  the  profits  made  by  the  furnishing 
companies  on  the  instruments  and  on  the  materials 
and  supplies  so  furnished,  and  that,  for  this  unique 
reason,  the  Company  should  not  be  heard  in  a  court 
of  equity  and  the  case  should  be  dismissed.  It  is  true 
that  the  Company  did  not  introduce  proof  to  show  what 
the  profits  of  the  two  companies  were,  either  upon  the 
business  done  with  it  or  on  their  entire  business;  but 
it  did  introduce  much  evidence  tending  to  show  that 
the  charge  made  and  allowed  for  the  services  rendered 
and  supplies  furnished  by  them  was  reasonable  and  less 
than  the  same  could  be  obtained  for  from  other  sources. 
Under  the  circumstances  disclosed  in  the  evidence,  the 
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fact  that  the  American  Telegraph  &  Telephone  Com¬ 
pany  controlled  the  Company  and  the  Western  Electric 
Company  by  stock  ownership  is  not  important  beyond 
requiring  close  scrutiny  of  their  dealings  to  prevent 
imposition  upon  the  community  served  by  the  Com¬ 
pany,  but  the  court  recognized  and  applied  this  rule. 
Here  again  the  evidence  introduced  by  the  City  was 
meager  and  indefinite,  while  that  of  the  Company  was 
exceptionally  full  and  complete,  and  both  contentions 
r/Js t  be  denied”  (p.  323). 

The  record,  admirably  summarized  by  the  Examiner  (R. 
7792-6 ;  7806-27)  overwhelmingly  meets  the  yardstick  quoted 
from  Mississippi’s  cases.  Staff  and  United  offered  sub¬ 
stantial  evidence,  which  showed  that  prices  paid  Union 
Producing  Company  by  United  for  gas  purchased  was  fair 
and  reasonable ;  that  United  and  its  customers  received 
substantial  benefits  from  the  use  of  the  gas  so  purchased 
and  the  service  it  permitted  United  to  make ;  there  was  no 
evidence  that  such  gas  could  have  been  purchased  on  better 
terms  elsewhere;  and  finally  that  such  prices  were  less  than 
those  being  paid  by  regulated  gas  companies  under  juris¬ 
diction  of  the  Commission  and  in  arms’  length  transactions. 

The  record  shows  that  Mississippi  offered  no  single  word 
of  evidence ;  instead  carefully  and  deliberately  selected  in¬ 
stances  of  increases  of  price  alone,  divorced  from  and  with 
no  disclosure  or  questions  as  to  the  reasons  behind  the  in¬ 
crease  ;  and  resting  solely  upon  the  naked  fact  that  United 
and  Union  Producing  Company  were  wholly  owned  sub¬ 
sidiaries  of  United  Gas  Corporation  and  thus  affiliated, 
undertook  (in  its  brief)  to  draw  undisciplined  and  lurid 
conclusions  wholly  unsupported  by  any  evidence  of  record. 

Every  issue  in  this  hearing  was  embraced  in  Docket 
G-1142,  the  Section  5(a)  investigation,  in  which  the  Staff 
had  the  burden  of  proof.  United  had  the  burden  of  proof 
at  Docket  G-2019,  the  Section  4(e)  review  of  increased  pipe 
line  rates  on  facilities  existing  before  completion  of  the 
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additional  G-1447  facilities.  The  Staff’s  Section  5(a)  ap¬ 
proach  was  the  foundation  of  the  agreement  by  United 
approved  by  the  Commission  in  its  Opinion  277  (E.  7566, 
et  seq).  At  the  subsequent  hearing  here  Staff  offered  Ex¬ 
hibits  77  to  80,  both  inclusive,  together  with  witnesses  who 
sponsored  and  explained  them  and  the  investigation  and 
background  work  done  since  the  inception  of  Docket  G-1142 


in  1948,  out  of  which  such  exhibits  came.  Pursuant  to  its 
agreement  and  the  matters  noted  in  Opinion  277,  United 
adopted  and  joined  in  the  offering  in  evidence  of  Exhibits 


J7-80,  as  well  as  testimony  in  support  thereof  (R.  5^5; ^5^  f' 

It  agreed  upon  a  rate  of  return  of  6%, 


and  accordingly  did  not  adopt  but  did  not  object  to  Exhibit 


81  offered  by  the  Staff  on  rate  of  return. 

The  Staff’s  evidence  may  be  briefly  summarized  as  fol¬ 
lows:  The  witness  Stockwell  took  normalized  sales  vol¬ 


umes  for  the  test  period,  and  normalized  gas  purchase  vol¬ 
umes  checking  against  gas  supply  information  from  United 
which  he  had  verified  (E.  Iwfe).  He  then  checked  the  nor¬ 
malized  requirements  against  actual  1953  data,  checked 
the  gas  fields,  and  was  convinced  that  his  normalization  was 
proper  and  correct  (E.  Exhibits  82-88  (E.  1768- 

1782)  reflect  Staff’s  detailed  steps  of  normalization  to  fields 
and  districts,  and  further  in  respect  of  arms’  length  pur¬ 
chases  from  non-affiliated  producers,  and  also  from  Union. 
He  then  discussed  this  with  the  gas  supply  department  of 
United,  checking  its  findings  against  his,  because  he  con¬ 
sidered  that  United  had  been  running  its  gas  supply  depart¬ 
ment  for  years  and  was  experienced  with  the  fields.  This 


discussion  against  the  check  of  the  normalized  requirements 
in  the  light  of  1953  actuals  convinced  him  that  he  was  cor¬ 
rect  (E.  &C-S9 

The  Staff  witness  Epperson  (direct,  R.  52ft 83;  no  cross) 

took  the  data  of  Stockwell,  made  a  careful  analysis  of 


United’s  Gas  Purchase  contracts  in  more  than  250  fields; 
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determined  the  price  United  was  paying  under  each  con¬ 
tract  as  of  December  31, 1953 ;  and  then  applied  such  prices 
to  the  normalized  gas  requirements.  From  this,  he  derived 
the  cost  of  purchased  gas  of  $89,218,255  discussed  by  the 
Presiding  Examiner  in  his  opinion  and  expressly  approved 
in  Finding  (9),  (E.  see  also,  testimony  of  Epperson, 
supra,  and  Exhibit  82,  E.  1768).  Mississippi  offered  Epper¬ 
son’s  working  papers  which  detail  how  he  went  at  the 
process  of  the  pricing  (Exhibits  82-88,  E.  1768-1782).  Fur¬ 
ther  confirmation  appeared  from  Mississippi’s  cross  of  Staff 
witness  Luttring  (E. 

On  this  basis,  Staff  recommended  such  an  allowance 
and  contended  that  it  was  fair,  just  and  reasonable,  tested 
by  a  full  and  careful  check  and  investigation.15 

Barnett’s  testimony  on  the  principles  governing  the  policy 
of  United  in  connection  with  its  contracts,  including  those 

15  As  part  of  its  demonstration  of  such  fairness  and  reasonableness  the  Staff, 
demonstrating  that  United  paid  Union  Producing  Company  on  a  weighted 
average  basis  less  than  it  paid  non-affiliated  producers,  included  the  follow¬ 
ing  table  at  page  41  of  its  brief  to  the  Examiner: 

Weighted  Average  Price  Paid 
Non-Affiliated  Union 


District  PerMcf  Per  Mcf 


Beaumont  . .. .  9.04^  9.15<16  (Ex.  83) 

Houston  .  8.34<  7.95<  (Ex.  84) 

San  Antonio  .  6.33d  S.47<  (Ex.  85) 

Dallas  .  9.13<t  8.64d  (Ex.  86) 

Monroe  . 7.32d  3.96d  (Ex.  87) 

Shreveport  .  7.74d  6.17d  (Ex.  88) 


Average  Weighted  Price  8.27d  6.45d17 

Footnote  16  stated  that  the  reason  the  price  to  Union  in  the  Beaumont 
District  was  more  than  the  average  price  paid  to  independent  producers 
was  because  United  purchased  gas  from  Union  only  in  the  Doty  Field,  but 
purchased  gas  from  independent  producers  in  16  fields  “at  prices  which 
are  less  than  the  average  price  paid  in  the  Doty  Field.  However,  in  the 
Doty  Field  United  pays  Union  exactly  the  same  price  paid  others.” 

Footnote  17  was  as  follows:  “There  is  no  evidence  in  the  record  that 
any  natural-gas  company  is  purchasing  gas  in  the  field  at  an  average  weighted 
price  of  less  than  6.45d.  In  fact,  the  record  shows  that  major  natural  gas 
companies  buying  gas  in  the  same  fields  or  in  the  same  area  as  United  does 
are  paying  substantially  more  (Ex.  161).” 

The  strength  of  the  confirmation  to  Exhibit  161  (App.  B.  p.  1-B  herein) 
which  Staff’s  computation  gives  is  emphasized  when  it  is  realized  that  the 
tabulation  just  quoted  is  based  upon  the  adjusted  normalized  figures  for  the 
test  period  of  1952,  whereas  Exhibit  161  is  based  on  annual  reports  for  actual 
purchases  during  the  calendar  years  covered  by  said  exhibit  The  Staff  ex¬ 
hibit  thus  shows  that  the  relationship  between  the  prices  to  non-affiliated  and 
Union  remains  true,  even  in  the  face  of  the  effect  and  influence  of  adjustment 
and  normalization. 
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with  Union  Producing  Company,  may  be  summed  up  thus : 

Where  a  new  contract  is  made  with  a  non-affiliated  pro¬ 
ducer,  or  an  amendment  negotiated  with  a  non-affiliated 
producer  extending  the  term  and  increasing  the  price,  a 
similar  contract  or  amendment  is  offered  to  all  other  non- 
affiliated  producers  and  Umon  upon  the  same  terms  or 
provisions,  prices,  etc.  (R.  ISsfe f,  Iww).  Sometimes  a  non- 
affiliated  producer  would  refuse,  preferring  to  stay  with 
his  contract  and  then  negotiate  a  new  one,  or  take  a  lower 
price  for  a  short  term,  and  not  tie  up  his  gas  for  a  long  time. 

In  some  instances,  this  policy  was  applied  to  an  area 
where  appropriate.  For  example,  in  the  Lisbon  Field  area. 

(Cf.  Brief  p.  28,  and  Fn.  1).  Third  parties  came  in 
and  began  purchasing  at  increased  prices.  Some  time  after 
such  increased  price  was  established  and  for  the  purpose 
of  bringing  the  price  in  line  to  assure  a  continuous  gas 
supply,  to  encourage  extensions  or  the  making  of  new  con¬ 
tracts,  and  to  improve  its  position  in  the  field:  United,  as 
a  matter  of  business  judgment,  did  and  would  apply  this 
policy  and  offer  the  same  provisions,  contracts  and  amend¬ 
ments  to  all  other  non-affiliated  producers  and  Union  Pro¬ 
ducing  Company.  If  in  this  kind  of  a  situation,  one  con¬ 
tract  might  be  close  to  expiration,  that  would  “trigger”  the 
initiation  of  efforts  to  extend  and  renew. 

As  a  result  of  this  policy,  United  has  consistently  been 
able  to  renew  the  vast  majority  of  its  contracts.  The  prac¬ 
tical  effort  is  to  seek  always  an  extension  of  term,  but  this 
is  not  always  successful  Sometimes  the  producers,  with  only 
a  short  time  remaining,  prefer  to  wait  and  negotiate  a  new 
contract  rather  than  negotiate  for  an  extension  at  an  in¬ 
crease.  Union  Producing  Company  does  not  have  prices  not  1 

made  available  to  non-affiliated  producers  (R.  12TS33S2).  /AH-  7  1 

United  then  offered  Exhibit  161,  prepared  by  the  witness 
Barnett,  (Appendix  B  to  this  brief).  This  Exhibit  shows 
the  price  paid  by  major  pipe  line  companies  in  the  area 
in  which  United  buys  its  gas,  i.e.,  the  Gulf  Coast  area.  The 
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data  comes  from  the  annual  report  of  each  respective  pipe 
line  company  to  the  Federal  Power  Commission,  and  par¬ 
ticularly  Account  745.11,  Field  Purchases,  and  Account 
745.12,  Gasoline  Plant  Outlet  Purchases.  This  in  effect  gives 
a  price  paid  in  the  field  (R.  »f).  The  data,  then,  fur¬ 

nishes  comparable  prices  paid  by  regulated  companies  for 
natural  gas  used  in  discharge  of  the  regulated  service 
and  reported  on  the  required  form  to  the  regulating 
authority,  the  Commission.  The  purchases  are  all  in  the 
same  area  and  in  most  of  the  same  fields.  It  thus  has 
dignity  and  reliability. 

The  first  sheet  is  a  graph  which  gives  pictorial  repre¬ 
sentations  of  the  data  contained  in  the  tabulation  adjoin¬ 
ing.  With  one  exception,  this  graph  shows  that  beginning 
in  1948  the  trend  of  price  to  producers  for  purchased  gas 
has  steadily  increased,  the  curve  growing  vastly  steeper 
between  1951  and  1953.  Except  for  a  period  of  approxi¬ 
mately  one  year  (1948)  when  Arkansas-Louisiana  Gas  Com¬ 
pany  was  purchasing  some  gas  at  a  price  slightly  under  what 
United  was  paying  to  Union  Producing  Company,  the  graph 
shows  that  from  1949  to  the  end  of  1953  the  price  United 
paid  to  Union  Producing  Company  was  materially  below 
any  other  price  paid  by  any  other  purchaser,  including  the 
price  paid  by  United  to  its  non-affiliated  producers.  In  fact, 
through  the  year  1953  the  curve  is  a  diverging  one. 

The  graph  shows  that  the  beginning  of  each  new  pur¬ 
chase  was  at  a  price  substantially  above  that  paid  by  United 
to  non-affiliated,  and  even  more  substantially  above  that 
paid  by  United  to  Union  Producing  Company.  Mississippi 
is  shown  to  be  paying  the  highest  prices. 

This  graph  but  emphasizes  the  wisdom  and  proven  success 
of  United’s  policies,  for  it  depicts  that  United,  while  having 
to  advance  its  prices,  has  been  able  to  maintain  prices  and 
continue  to  buy  on  vastly  more  favorable  terms  than  Mis¬ 
sissippi,  and  others  demonstrated  on  the  graph. 
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The  tabulation  is  just  as  revealing.  Comparison  between 
the  price  paid  by  United  to  Union  with  the  prices  paid  to 
non-affiliated  follows : 


Price  in  cents 

paid  by  United  to:  1948  1949  1950  1951  1952  1953 


Non-affiliated  .  3.78  4.50  5.31  6.12  7.69  8.40 

Union  Producing 

Company .  3.55  3.75  4.21  5.11  6.40  6.76 


.23  .75  1.10  1.01  1.29  1.64 

increasing  from  .230  in  1948  to  1.640  in  1953. 

Again,  taking  cognizance  of  Mississippi’s  unwarranted 
statements,  comparison  with  its  own  purchases  is  even  more 
informative : 

Mississippi  began  to  buy  from  producers  in  the  field  in 
1950,  and  the  contrast  between  figures  of  its  purchase  and 
those  of  United  as  shown  by  Exhibit  161,  are  as  follows : 

Prices  in  cents  paid  by  •  1950  1951  1952  1953 

Mississippi  .  10.03  11.07  11.30  11.96 

United  to  Non- Affiliated ....  5.31  6.12  7.69  8.40 

Difference _ _ _  4.72  4.95  3.61  3.56 

Mississippi  .  10.03  11.07  11.30  11.96 

United  to  Union _  4.21  5.11  6.40  6.76 

Difference  .  5.82  5.96  4.90  5.20 

The  appraisal  by  the  Commission  of  United’s  Gas  Pur¬ 
chase  Contract  policies  (p.  23-5  above)  is  proven  thoroughly 
justified. 

Again,  this  puts  in  proper  perspective  the  unwarranted 
talk  about  “speed  and  extent”  of  increases  (Br.  33),  for 
Exhibit  161  shows  that  such  statements  are  untrue  and  in 
the  teeth  of  the  record.  Even  after  raising  non-affiliated 
producers  3.090  from  1950  to  1953  and  Union  Producing 
Company  2.550  in  the  same  period,  United’s  non-affiliated 
producers  are  3.560  under  the  price  Mississippi  is  paying, 
and  Union’s  price  is  5.200  under  Mississippi’s  price. 
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Mississippi  suggests  that  the  record  should  be  opened 
to  investigate  Union  because  (Fn.  1,  p.  34  Br.)  it  says  the 
Commission  has  now  instituted  Docket  G-10060,  “being  an 
investigation  in  the  rates  and  charges  charged  by  Union 
to  United.”  Mississippi  attaches  a  copy  of  the  original 
order  as  Appendix  “D”  to  its  brief  (p.  56).  Examination 
of  this  order  shows  that  the  Commission  did  not  institute 
an  investigation  in  “rates  and  charges  charged  by  Union 
to  United.”  It  ordered  an  investigation  “instituted  for  the 
purpose  of  determining  all  facts  concerning  Respondent’s 
operations  to  enable  the  Commission  to  determine  whether 
Respondent  is  a  natural-gas  company  within  the  meaning 
of  the  Natural  Gas  Act”  (Paragraph  (A)  p.  59).  No  investi¬ 
gation  into  “cost”  is  being  made  by  the  Commission. 

By  this  and  Footnote  1,  (Br.  25),  Mississippi  seeks  to 
suggest  that  Union  Producing  Company  is  a  natural  gas 
company  and  therefore  all  prices  paid  it  should  be  dis¬ 
allowed  pending  its  filing  of  its  contracts  with  the  Com¬ 
mission.  This  Court  in  Federal  Power  Commission  v.  Union 
Producing  Company  (1956)  97  App.  D.C.  223,  230  F.  2d  36,^ 
held  that  the  Commission’s  order  was  one  prescribing  pro¬ 
cedural  rules  of  general  applicability  and  determined 
nothing  with  respect  to  an  individual;  that  the  status  of 
Union  Producing  Company  had  not  been  predetermined  and 
that  the  Commission  was  entitled  to  determine  its  own 
jurisdiction;  nor  could  this  Court  assume  that  if  Union 
Producing  Company  was  not  subject  to  the  Act,  the  Com¬ 
mission  would  be  derelict  in  its  duties  under  the  Constitution 
and  the  Act.  Mississippi’s  inference  has  no  warrant. 

But,  Mississippi  says  that  United’s  prices  to  non-affiliated 
producers  are  somehow  affected  with  unreliability  because 
United  is  the  purchaser,  and  that  purchases  of  others 
furnishes  no  objective  standard  (Br.  p.  36).  On  hearing, 
Mississippi  made  plural  admissions  that  the  prices  paid 
by  United  to  non-affiliated  producers  were  just  and  reason¬ 
able.  No  more  reliable  comparative  data  can  exist  than 
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a  price  admittedly  meeting  the  requirements  of  the  Act 
(See  Examiner’s  Opinion  R.  7807,  7820). 

There  can  be  no  more  “objective”  standard  than  that  ham¬ 
mered  ont  in  arms’  length  bargaining  in  the  glare  and  pub¬ 
licity  of  the  market  place ;  but  the  Examiner  did  not  solely 
base  his  decision  on  United’s  price  to  non-affiliated  pro¬ 
ducers,  for  he  disciplined  that  price  by  comparing  it  with 
the  price  paid  by  other  natural  gas  companies,  including 
Mississippi,  to  producers  in  the  same  areas  and  fields.  Mis¬ 
sissippi  may  “subjectively”  lack  pride  in  the  “objective” 
example  of  paying  the  highest  price,  but  that  fact  is  frozen 
in  the  statistics  of  Exhibit  161. 

This  record  shows  that  Union  had  331  contracts  for  sale 
of  its  gas  to  United  in  those  particular  districts  covered 
by  Mississippi’s  subpoena  and  included  in  Exhibits  100-110 
(R.  2303-6571),  exclusive  of  that  sold  to  others  than  United. 
Out  of  those  Mississippi  with  deliberate  care  selected  only 
seven,  (Br.  p.  36)  where  United’s  major  purchase  was  from 
Union,  but  neither  the  Examiner  nor  the  Commission  based 
their  decision  on  those  seven.  They  based  it  on  the  whole 
relationship  compared  with  purchases  by  all  others  in  the 
same  area.  There  was  no  evidence  from  any  source  that  gas 
could  be  bought  at  lower  prices  than  those  paid  to  Union. 
If  such  had  existed  Mississippi  would  be  taking  advantage 
of  it  in  its  own  purchases.16 

We  have  no  quarrel  with  cases  cited  at  page  39-40  of  the 
Brief,  which  involve  rates  subject  to  be  established  by  a 
utility  to  consumers  by  comparison  with  rates  charged  by 
other  utilities  for  the  same  class  of  utility  service.  They 
are  not  here  apropos ;  but  comparability  here  undoubtedly 
exists.  Here  United  went  to  reports  the  Commission  requires 

16  Mississippi  at  p.  37  proclaims  itself  a  representative  of  the  consuming  public 
Mississippi  is  a  natural  gas  pipe  line  company  and  cannot  represent  a  con¬ 
sumer.  The  same  claim  is  advanced  in  the  “lip  service”  passage  at  Br.  43, 
but  this  masque  dissolves  in  the  sober  description  of  the  natural  and  legal 
habiliments  of  Mississippi  described  in  its  own  case  by  the  Eighth  Circuit 
which  it  cites  in  its  Brief,  viz.  Mississippi  River  Corp.  v.  FPC  (1941)  121 


all  natural  gas  companies,  including  United  and  Mississippi, 
to  submit  reflecting  volumes  and  prices  paid  for  gas  pur¬ 
chased  for  rendition  of  service  subject  to  its  regulatory 
jurisdiction  under  the  Act.  United  selected  all  those  pipe 
line  companies  who  purchase  gas  in  the  same  area  and  fields 
in  which  it  buys.  Comparability  could  not  be  more  greatly 
assured.  If  there  was  lack  of  comparability,  it  lay  in 
Mississippi’s  power  to  demonstrate  it.  This  it  did  not  at¬ 
tempt  to  do,  even  on  its  own  purchases.  Obviously,  because 
Exhibit  161  is  not  subject  to  such  weakness. 

Cases  dealing  with  applications  by  producers  to  the  Com¬ 
mission  for  increase  in  rates  have  no  bearing,  for  such  is 
not  here  involved.  It  cites  its  own  case,  Mississippi  River 
Fuel  Corp.  v.  Federal  Power  Commission,  supra,  wherein 
it  contested  Commission  jurisdiction  and  sought  to  force 
increased  rates  for  jurisdictional  utility  service  without 
making  the  statutory  application  to  the  Commission  for  the 
increase.  The  Court,  adjudging  it  a  natural  gas  company; 
simply  held  it  could  not  utilitze  the  increase  until  it  had 
applied  and  been  authorized  thereto  by  the  Commission. 
This  is  further  put  in  proper  perspective  by  the  Examiner’s 
pointing  out  that  Mississippi  did  not  contend  that  the  “rate 
base”  approach  to  Union’s  production  should  be  applied  in 
this  proceeding  (R.  7826). 

Finally,  Mississippi  cites  the  opinion  of  this  Court  in 
City  of  Detroit  v.  Federal  Power  Commission  (1955),  97 
App.  D.C.  260,  230  F.  2d  SlOfthe  Panhandle  case.  The  facts 
and  issues  here  do  not  come  within  the  rationale  of  that  case. 
No  evidence  was  presented  here  invoking  the  doctrine  of 
the  Commission’s  decision  there.  Mississippi’s  position  in 
its  brief  is  curious,  to  say  the  least,  in  view  of  the  fact  that 
in  its  petition  for  rehearing  to  Opinion  277,  it  excepted  to 
the  Commission’s  failure  to  require  application  of  its  deci¬ 
sion  in  the  Panhandle  case  (R.  7825).  Mississippi  even  more 
strenuously  contended  to  the  Examiner  that  the  Commis¬ 
sion  doctrine  in  the  Panhandle  case  should  be  applied  (see 
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Examiner’s  discussion  R.  7825-27).  Mississippi  persisted 
and  in  its  petition  for  rehearing  to  the  order  appealed  from 
sought  a  reopening,  not  for  “cost”  proof  (now  for  the  first 
time  brought  forward),  but  for  the  purposes  of  Panhandle 
type  evidence,  stating  under  the  heading  “Gas  Purchase 
Cost”: 


“If  a  proper  record  is  to  be  made  to  support  the  final 
rates  recommended  by  the  Examiner  and  approved  by 
the  Commission  herein,  additional  evidence  as  to  the 
‘fair  field’,  ‘market’,  or  ‘commodity  value’  for  Union 
produced  gas  must  be  introduced  in  these  proceed¬ 
ings”  (R.  mfc ±7).  ?o/7-/r 

The  Brief  position  is  not  that  of  its  petition  for  rehearing, 
no  such  point  was  in  that  motion  reserved,  and  thus  there 
is  no  jurisdiction  here  of  the  Brief  position.  Federal  Power 
Commissions.  Colorado  Interstate  Gas  Company  (1955)  348 
US  492;  Section  19,  Natural  Gas  Act . 

We  therefore  submit  that  uncontradicted  evidence  of  the 
most  substantial  character  demonstrates  that  the  price  paid 
by  United  to  Union  is  fair  and  reasonable;  that  it  is  the 
lowest  price  being  paid  for  gas  used  for  service  under  the 
Act;  that  United  received  substantial  benefit  in  its  ability 
to  discharge  its  duty  under  the  Act  by  the  use  of  such  gas 
in  the  discharge  of  its  service  obligations,  that  it  could  not 
have  secured  better  terms  elsewhere ;  and  that  the  Examiner 
and  the  Commission  both  correctly  so  held. 

PROPRIETY  OF  ONE  RATE  TO  MISSISSIPPI, 
UNIFORM  WITH  RATES  FOR  SIMILAR  SALES 
TO  OTHER  MEMBERS  OF  THE  SAME  CLASS  IN 
THE  SAME  RATE  ZONE  INSTEAD  OF  THE  TWO 
MISSISSIPPI  SEEKS. 

In  the  cumulative  light  of  the  prior  discussion  in  this 
brief,  little  more  is  required  on  this  point. 
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Elsewhere  we  have  shown  that  system  gas  is  commingled 
before  delivery  at  the  same  delivery  point  to  Mississippi  so 
that  segregation  of  “old”  from  “new”  gas  is  as  impossible  as 
separate  identification  of  the  originating  source  of  such  gas. 
United  has  always  been  so  operated. 

We  have  demonstrated,  too,  that  Mississippi’s  whole 
position  is  integrated  to  the  claim  of  two  rates  which,  if 
maintained,  would  permit  Mississippi  without  book  from 
the  Commission  to  manipulate  volumes  and  quantities  taken 
under  the  “old”  or  “new”  contracts,  and  thereby  maintain 
a  preferred  and  preferential  position  dollar-wise  in  such 
fashion  as  that  it  could  easily  escape  paying  its  fair  and 
proper  proportion  of  the  cost  of  service,  and  by  such  man¬ 
ipulation  compel  others  in  the  same  class  to  assume  and 
bear  an  undue  proportion  of  the  cost  of  service. 

When  the  Section  5(a)  investigation  at  Docket  G-1142 
was  instituted  the  “old”  contract  was  under  scrutiny.  In 
its  opinion  at  Docket  G-1447  (10  FPC  35,  45)  the  Commis¬ 
sion  expressly  declared  that  the  “new”  contract  rate  was 
subject  to  the  Section  5(a)  hearing,  further  stating  that 
conclusion  of  the  “pending”  investigation  of  United’s  rates 
should  eliminate  undue  discrimination  and  “may  result  in 
a  revision  of  the  Company’s  rate  structure.”  Mississippi 
thus  was  fully  advised. 

Above,  too,  we  quoted  from  the  Commission’s  Opinion 
232  in  the  Texas  Gas  Matter  which  involved  United  at  the 
same  point  of  delivery.  The  view  of  the  Commission  is  in 
good  company  for  Judge  Cardoza  in  Postal  Telegraphic  able 
Co.  v.  Associated  Press  (1920)  228  N.Y.  370, 127  N.E.  256, 
at  257,  said: 

“I  think  the  plaintiff  cannot  justify  discrimination 
among  customers  by  dividing  contracts  between  new 
and  old,  and  applying  a  different  rate  to  each.  The  law 
says  that  under  like  conditions  of  service,  charges  shall 
be  equal  •  •  •”. 
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Judge  Cardoza’s  views  were  cited  with  approval  in  I.C.C. 
v.  United  States  (1933)  289  U.S.  385  at  389.  Other  courts 
have  held  that  there  must  be  substantial  differences  in  serv¬ 
ice  or  conditions  to  justify  difference  in  rates.  State  v. 
Meade  Corporation  (1953)  238  N.C.  451,  78  S.E.  2d  290; 
Hoerner  v.  Oxford  Water  &  Electric  Co.  (1910)  153  N.C.  535, 
69  S.E.  607 ;  Postal  Telegraph-Cable  Co.  v.  Associated  Press 
(1920)  228  N.Y.  370,  127  N.E.  256. 

After  careful  consideration  of  this  matter,  the  Examiner 
concluded : 

“On  the  facts  in  this  case,  the  Presiding  Examiner 
finds  that  two  rates  in  the  Central  Bate  Zone  based  on 
separate  contracts  for  the  ‘old’  and  ‘new’  gas  would 
not  be  in  the  public  interest  and  should  not  be  con¬ 
tinued”  (B.  7864). 

It  is  thus  respectfully  submitted  that  the  decision  of  the 
Examiner  and  its  affirmance  by  the  Commission  finding  the 
two  rates  to  Mississippi  to  be  unjust,  unreasonable  and  to 
result  in  undue  discrimination  and  undue  preference  were 
correct,  and  that  properly  they  prescribed  a  uniform  rate 
for  United’s  sales  to  other  interstate  natural  gas  pipe  line 
companies,  including  Mississippi,  in  the  Central  Bate  Zone. 

COMMISSION’S  AUTHORITY  TO  REQUIRE  AP¬ 
PROPRIATE  FILING  TO  IMPLEMENT  A  SECTION 

5(a)  DECISION. 

We  have  demonstrated  that  the  rate  found  and  established 
by  the  Examiner  for  service  to  Mississippi,  and  which  he 
ordered  to  replace  the  so-called  two  rates  was  the  establish¬ 
ment  of  a  just  and  reasonable  rate  thereafter  to  be  observed 
in  accordance  with  the  injunction  of  Section  5(a).  Missis¬ 
sippi  contended  that  the  proviso  in  Section  5(a) : 

“That  the  Commission  shall  have  no  power  to  order 
any  increase  in  any  rate  contained  in  the  currently 
effective  schedule  of  such  natural  gas  company  on  file 
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with  the  Commission,  unless  such  increase  is  in  accord¬ 
ance  with  the  new  schedule  filed  by  such  natural  gas 
company  •  •  •” 

prohibited  that  portion  of  his  order  requiring  United  to 
make  an  appropriate  filing  to  eliminate  such  two  rate  sched¬ 
ules  and  to  apply  the  just  and  reasonable  rate  found  to  be 
properly  the  rate  thereafter  to  be  charged. 

The  Examiner  carefully  and  painstakingly  considered 
these  contentions  and  concluded  they  were  without  merit 
(R.  7879-81).  The  broad  foundation  of  the  Examinees  hold¬ 
ing  was  that  the  Commission’s  authority  to  correct,  elimi¬ 
nate  or  suppress  undue  preferences  and  discriminations  had 
no  limitation,  for  which  he  cited  Michigan  Consolidated  Gas 
Co.  V.  Panhandle  Eastern  Pipe  Line  Co.  (6  Cir.  1949)  173 
F.  2d  784. 

The  Court  of  Appeals  for  the  Eighth  Circuit  in  Inter¬ 
state  Power  Co.  et  al  v.  Federal  Power  Commission  (unre¬ 
ported,  decided  July  9, 1956)  known  as  the  “Northern  Nat¬ 
ural  Gas  Company  case”  holds  the  Examiner  correctly  so 
decided. 

Northern  Natural  filed  notice  of  increased  rates.  In 
accordance  with  its  historical  practice  these  were  uniform 
rates  and  charges  to  the  entire  system.  Certain  intervenors 
contended  that  Northern  Natural’s  system  should  be  zoned 
for  service  and  differentials  in  rates  should  be  established. 
A  settlement  was  reached  on  the  amount  of  increase,  it  being 
stipulated  that  issues  of  zoning  and  differentials  between 
rates  and  zones  should  be  reserved  for  further  hearing. 
As  result  of  that  reserved  hearing,  the  Commission  decided 
that  uniform  rates  were  unduly  discriminatory ;  that  they 
should  be  eliminated ;  that  three  zones  should  be  established 
(fixing  their  boundaries),  and  that  differentials  in  rates  as 
ordered  should  be  established. 

The  opponents  of  zoning,  relying  upon  the  proviso  in 
Section  5(a),  made  the  identical  contention  Mississippi  here 
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makes,  that  because  of  the  proviso  the  Commission  was 
without  jurisdiction  and  should  dismiss,  for  it  could  not 
order  the  filing  of  a  higher  rate  than  that  in  the  currently 
effective  schedule. 

In  sustaining  the  authority  of  the  Commission  to  order  a 
filing  as  here  ordered,  the  Eighth  Circuit  said  in  Northern 
Natural’s  case : 

“The  Commission  in  reply  to  this  contention  pointed 
in  its  Opinion  to  the  positive  duty  imposed  upon  it  by 
the  statute  to  determine  just  and  reasonable  rate 
charges  and  practices  and  to  prevent  any  undue  dis¬ 
crimination  with  respect  to  the  sale  of  natural  gas, 
and  it  observed: 

“‘Undue  discrimination  or  preference,  as  found  to 
exist  by  reason  of  the  present  rate  practice  of  Northern, 
may  be  eliminated  in  several  ways,  of  which  an  increase 
in  rates  for  certain  service  is  only  one.  Section  5(a) 
specifically  provides  also  that  “the  Commission  may 
order  a  decrease  where  existing  rates  are  unjust,  un¬ 
duly  discriminatory,  preferential,  or  otherwise  unlaw¬ 
ful,  or  are  not  the  lowest  reasonable  rates.”  It  would 
also  be  quite  proper  for  the  Commission,  upon  the  find¬ 
ing  of  undue  discrimination  or  preference  under  the 
facts  of  this  case,  to  determine  appropriate  zones  of 
service  and  require  Northern  to  file  appropriate  rates 
which  would  not  be  unduly  discriminatory  or  preferen¬ 
tial.  [Federal  Power  Commission ,  et  al  v.  Natural  Gas 
Pipeline  Company  et  al,  315  U.S.  575  583-585].  And  the 
Commission  may,  as  we  do  here,  in  the  circumstances 
of  a  particular  case  merely  determine  and  fix  the  dif¬ 
ferential  in  rates  that  is  reasonable  and  necessary  to 
eliminate  existing  unlawful  discrimination  and  pref¬ 
erence,  leaving  to  the  company  the  decision  as  to  how 
such  differential  shall  be  incorporated  into  its  rate 
schedules.  As  the  Supreme  Court  has  said  [Id.  p.  586] : 

*  “The  constitution  does  not  bind  rate-making  bodies 
to  the  service  of  any  single  formula  or  combination  of 
formulas.  Agencies  to  whom  this  legislative  power  has 
been  delegated  are  free,  within  the  ambit  of  their  statu- 
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tory  authority,  to  make  the  pragmatic  adjustments 
which  may  be  called  for  by  the  particular  circum¬ 
stances.”  ’ 

•  •  • 

“The  Commission’s  conclusion  that  it  had  jurisdic¬ 
tion  is  strengthened  by  the  decision  of  the  Supreme 
Court  in  United  Gas  Co.  v.  Mobile  Gas  Corp.,  350  US 
332.  The  Court  there  declares  that  ‘the  basic  power  of 
the  Commission  is  that  given  it  by  Section  5(a)  to  set 
aside  any  rate  which  it  determines  after  hearing  to  be 
*  •  •  unduly  discriminatory  or  preferential.  •  •  •  Sec¬ 
tion  5(a)  authorizes  the  Commission  to  investigate 
rates  not  only  “upon  complaint  of  any  State,  municipal¬ 
ity,  State  Commission  or  gas  distributing  company,” 
but  also  “upon  its  own  motion.”  Thus  while  natural 
gas  companies  are  understandably  not  given  the  same 
explicit  standing  to  complain  of  their  own  contracts 
as  are  those  who  represent  the  public  interest  or  those 
who  might  be  discriminated  against,  there  is  nothing 
to  prevent  them  from  furnishing  to  the  Commission  any 
relevant  information  and  requesting  it  to  initiate  an 
investigation  on  its  own  motion.  And  if  the  Commis¬ 
sion  after  hearing,  determines  the  contract  rate  [of  a 
natural  gas  company]  to  be  so  low  as  to  conflict  with 
the  public  interest,  it  may,  under  Section  5(a),  author¬ 
ize  the  natural  gas  company  to  file  a  schedule  increas¬ 
ing  the  rate.’ 

“So,  in  this  case,  if  Northern’s  uniform  rate  was,  as 
alleged,  unduly  discriminatory,  and  if  it  was  necessary 
or  appropriate  for  the  Commission  to  establish  zones 
and  differentials  in  order  to  eliminate  such  discrimi¬ 
nation,  nothing  contained  in  the  Proviso  of  5(a)  re¬ 
stricted  the  Commission’s  power  to  do  so.  The  Com¬ 
mission  would  not  be  violating  the  Proviso  of  5(a)  by 
ordering  Northern  to  reduce  its  existing  rates  in  Zone 
2,  and  authorizing  it  to  increase  its  existing  rates  in 
Zone  3,  through  the  use  of  an  approved  differential, 
in  order  to  balance  its  revenues.  This  is  what  we  con¬ 
strue  the  effect  of  the  Commission’s  decision  and  order 
to  be”  (p.  9-11,  Mimeo  copy). 


49 


It  is  respectfully  submitted  that  the  proviso  to  Section 
5(a)  presents  no  obstacle  to  validity  of  the  Commission’s 
order. 

Finally,  the  record  shows  that  United,  as  required  by  the 
Commission’s  order  appealed  from  issued,  on  January  26, 
1956,  its  check  payable  to  Mississippi  for  $161,137.71,  being 
the  refund  for  the  stated  period  of  the  differences  between 
amounts  billed  under  Rate  Schedule  PL-2  and  PL-3  and  the 
amount  due  under  Rate  Schedule  PL-C,  the  noticed  increase 
at  Docket  G-2019  (R.  8569).  Mississippi  cashed  and  retained 
the  check  proceeds.  Thereby,  Mississippi  accepted  the  fruits 
and  benefits  of  the  order  appealed  from,  must  be  held  to  have 
adopted  as  correct  the  bases  upon  which  said  order  and  the 
Presiding  Examiner’s  Opinion  are  founded,  and  is  and  ought 
to  be  now  estopped  and  precluded  from  attacking  that  order 
and  decision.  It  is  axiomatic  that  one  cannot  accept  and 
retain  benefits  and  advantages  arising  solely  by  an  order 
while  at  the  same  time  attacking  that  order.  Mississippi’s 
conduct  adds  to  the  conclusiveness  upon  it  of  the  order 
appealed  from. 

CONCLUSION. 

For  all  of  the  reasons  herein  set  forth,  it  is  respectfully 
submitted  that  the  Commission’s  order  is  fair,  reasonable, 
proper  and  just;  that  it  is  supported  by  substantial  evi¬ 
dence;  that  the  matters  and  issues  therein  were  correctly 
decided;  that  the  petition  to  review  should  be  in  all  things 
denied,  and  the  Commission’s  order  in  all  things  affirmed; 
and  for  such  other  orders  as  this  Court  deems  proper:  for 
all  of  which  Intervenor  here  now  respectfully  prays. 


p 
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Respectfully  submitted, 


Thomas  Fletcher 

11th  Floor  Esperson  Bldg. 
Houston  2,  Texas 


C.  Huffman  Lewis 
P.  0.  Box  1707 
Shreveport,  Louisiana 


Of  Counsel: 

W.  0.  Crain,  General  Counsel, 
George  D.  Fiser, 

United  Gas  Pipe  Line  Company 
P.  0.  Box  1407, 

Shreveport,  Louisiana. 

James  W.  McCartney, 

11th  Floor  Esperson  Building, 
Houston  2,  Texas. 


APPENDIX  A 
Sheet  1 


3 


CS 

CO  t- 

CO  t- 

C— 

cs  cs 

'O  cs  OS 

o  -»-> 

a  3 

.13  *2 
•°  2 

o 

©  •—  s 
©.os 

o  3 

•  9m  jg 

fa*-  CB 
fa  «c 

CO  w 

X 

O  X 

w 

H 

oa 

CO  CO 
t—  rj< 
«  GO 
rjT  cT 
iO 

10  co 
V  ^jT 


•§  g 

o  O 
X  JH 

S  <J 
*  t* 

3  2 
.2  gj 

£  o 


8  w 

>  o 

8  Ph 

M  ft5 

o  P3 

■M  ^ 

2  *-• 

r°>  « 


o  Pi 

c  * 
5  E 
w  09 

*C  09 

CQ  HH 

a  CQ 

s  2 

O  g 

o  s 


lO  CS 

cm  uo 

lO  ^ 

«h  •» 

QO  «-• 
*4  CO 

<m  \a 

CS  CO 


«• 

CO 

C- 

o 

to 

€) 

co 

QO 

Q0 

*3  CM 

*<* 

eo 

CO 

«* 

CO 

u  Jl 

CO 

QO 

CO 

ccT 

OH 

CO 

rH 

CO 

00 

«< 

• 

•gOc 

CO 

•t 

fH 

a 

*<* 

-o* 

to 

l© 

co 

CO 

CO* 

>— • 

•€©■ 

4-  05 

T  r-J 

-w-  g 

io  ce 

t~  to 

I  °* 

I  00 

a>  "fa 
■*2  ® 
<8  fa 

«  s 

p  g 
fe 


.u  ► 
*M  fa 

«  ® 
.  S  CQ 

S  CM 

S  O 

©  *3 

>  * 


© 
V 
©  fa 
©  fa 

’>  ° 
fa  Q 
© 

CQ  £ 

«M  O 

°  h 

tSH 

© 

O 


©  ^ 
*2  >> 
>.t2 

« •§ 

CM  S 

o  2 

-M  O 

go 

o 


APPENDIX  A 


g 

V 

22  u 
©  u 

«  § 

£  CO 

2 


to  ^ 

•o  g 

o  O 

1  g 

3  2 

55  « 

5  o 


S  W 
>  © 
5  fa 

W  P5 
**->  rz 
o  W 

*■  ^ 

cn  HH 


O 

c  fa 
8  02 
*c  02 

co  HJ 
ft  02 
£  02 


c 

A 

•c 

u 

V 

s  « 

■s  I 

£  > 


as  a 


3 

O 

<o  CO 
« 


E© 
© 
•  lA 

S  > 

M  § 

02 


•on  «*n|  £  2 


©  u 
«J  ■> 

«g 

t- "  ^ 
©  »h  cC 
T3  ft« 

c  ft*.S 

5-1*5 

Sj£ 

>St- 

-=2  _  rj< 

P®  O  ^ 

§36 

^  tjq  w 

°fa  o*. 
3  j»  S* 

T3  3r§ 

®  »a~ 

aj  2  © 

t)  «  F< 

X  ©  ^ 

-2cq 


§  § 

O  c. 


Item 

Annual  Volume,  Line  129 . . 

Peak  Day  Volume,  Line  129... 
Distance  Transported . 

Transmission  Cost  —  Units 

Commodity . 

Demand . 

Other . 


Transmission  Cost  — 169  Miles 

Commodity  .......... _ ...... _ 

Demand . 


Costs  Assigned  to  Line  129. 

Commodity . 

Demand _ 


Total  Cost  to  Line  129. 


Amount  Assigned  to  Miss.  River  Fuel  Corp. 

Commodity  Volume _ 

Demand  Volume _ 

Other  —  Units _ ..... _ _ _ _ _ ....... _ 

Commodity  Amount _ _ _ 

Demand  Amount _ _ _ 

Other  Amount _ 


Total  Cost  of  Transporting  G-1447  Gas 
to  MR.F.C.  in  Northern  Area _ 


_ Value _ 

98,105,119  MCF 
324,156  MCF 
169  Miles 

$.096277230/M2CF/Mile 
$.022296615/MCF/Mile 
$50.79  per  unit 

$.01627/MCF 

$3.77/MCF 

$1,596,170 

1,222,068 

$2,818,238 


39,751,128  MCF 
110,712  MCF 
90 

$  646,750 
$  417,385 
$  4,571 

$1,068,706 


As  Presented _ 

_ Source _ 

Sheet  3,  Exhibit  92 
Sheet  3,  Exhibit  92 
Sheet  3,  Exhibit  92 

Sheet  11,  Exhibit  78 A 
Sheet  11,  Exhibit  78 A 
Sheet  11,  Exhibit  78A 

Line  5  times  169  divide  1,000 
Line  6  times  169 

Line  9  times  Line  1 
Line  10  times  Line  2 

Sum  of  Lines  12  &  13 


Normalized  Volume,  Exhibit  79 
Actual  Volume,  R.,  P.  519 
Not  identified  by  Maurer 
Line  16  times  Line  9 
Line  17  times  Line  10 
Line  18  times  Line  7 

Sum  of  Lines  19,  20  &  21 
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Comparison  of  Cost  of  Service  —  Various  Methods 

MISSISSIPPI  RIVER  FUEL  CORPORATION 

ANALYSIS  OF  EXHIBIT  96  —  DOCKET  G-1142,  ET  AL 
AS  PRESENTED  BY  WITNESS  MAURER 


Value 


With  Mccb*™*’*!  Errors  Corrected 

Source 


115,085,797  MCF 
390,198  MCF 


$.096277230/M2CF/Mile 
$.022296615/MCF/Mile 
$50.79  per  unit 

$.01627/MCF 

$3.77/MCF 

$1,872,446 

1,471,046 

$3,343,492 

39,751,128  MCF 
151,260  MCF 
90 

$  646,750 
$  570,250 
$  4,571 

$1,221,571 


Line  8,  Sheet  10,  Exhibit  7SA 
Line  8,  Sheet  10,  Exhibit  7SA 


Line  5,  Sheet  11,  Exhibit  7SA 
Line  6,  Sheet  11,  Exhibit  <SA 
Line  7,  Sheet  11,  Exhibit  7SA 

Line  5  times  169  dividje  1,000 
Line  6  times  169 

Line  9  times  Line  1 
Line  10  times  Line  2 

Sum  of  Lines  12  &  13 

Normalized  Volume,  Exhibit  79 
Normalized  Volume,  Exhibit  79 

Line  16  times  Line  9 
Line  17  times  Line  10 
Line  18  times  Line  7 


Rum  of  Lines  19, 20  & 


i 


Line  No, 


Sheet  4 


Item 

Cost  of  Gas  delivered  to  G-1447  at 
Beaumont-Shreveport  District  Line 


1 

2 

3 

4 


6 

7 

8 
9 

10 


Unit  Costs 

Production  —  Commodity  .... 
Transmission  —  Commodity 
Total  - —  Commodity 
Transmission  —  Demand  .. 


A: cszsss1* 10  Mi“i 

Commodity  Volume . 

Demand  Volume . 

Commodity  Amount . 

Demand  Amount 

Total  to  MR.F.C . 


ap: 

Comparison  of  Cost  of  Service —Various  Methods 

MISSISSIPPI  RIVER  FUEL  CORPORATION 

ANALYSIS  OF  EXHIBIT  96  — DOCKET  G-1142,  ET  AL 
AS  PRESENTED  BY  WITNESS  MAURER 


As  Presented 

With  Mechanical  Errors  Corrected 

Value 

Source 

Value 

Source 

$.08984795 

$.02240734 

$.11225529 

$5.305723 

Line  15,  Sheet  22,  Exhibit  78 A 

Line  18,  Sheet  22,  Exhibit  78 A 

Sum  of  Lines  1  and  2 

Line  17,  Sheet  22,  Exhibit  78 A 

$.08984795 

$.02240734 

$.11225529 

$5.305723 

Line  15,  Sheet  22,  Exhibit  78A 
Line  18,  Sheet  22,  Exhibit  78A 
Sum  of  Lines  1  and  2 

Line  17,  Sheet  22,  Exhibit  78A 

39,751,128  MCF 

Normalized  Volume  —  Exhibit  79 

39,751,128  MCF 

Normalized  Volume  —  Exhibit  79 

110,712  MCF 

Actual  Volume  —  R.,  P.  519 

151,260  MCF 

Normalized  Volume  —  Exhibit  79 

$4,462,274 

Line  6  times  Line  3 

$4,462,274 

Line  6  times  Line  3 

$  587,407 

Line  7  times  Line  4 

$  802,540 

Line  7  times  Line  4 

$5,049,681 

Sum  of  Lines  8  and  9 

$5,264,814 

Sum  of  Lines  8  and  9 

4-A 

Line  No. 


Item 

Annual  Volume  —  MCF 


Peak  Day  Volume  —  MCF.... 
Unit  Costs 

Transmission  —  Commodity 
Transmission  —  Demand _ 


Comparison  of  Cost  of  Service  —  Various  Methods 

MISSISSIPPI  RIVER  FUEL  CORPORATION 

III  MAURER’S  EXHIBIT  97,  SHEET  1 

Calculation  of  Cost  of  Service  Under  Rate  Schedule  PL-3 
To  Mississippi  River  Fuel  Corporation 


Transmission  —  Other 


Production  —  Commodity 


Amounts  Allocated  to  M.R.F.C. 

Transmission  —  Commodity _ 

Transmission  —  Demand _ 

Transmission  —  Other  (120  Units) 
Production  —  Commodity _ 


Value 

73,950,800 

202,939 


$.012642  per  MCF 
$2,927  per  MCF 
$48.24  per  Unit 
$.094614018 

$  934,886 
594,002 
5,789 
6,996,782 


As  Presented 


Source 


Normalized  Volume  —  Exhibit  79 
Actual  Volume 

Original  Sheet  2,  Exhibit  97 
Original  Sheet  2,  Exhibit  97 
Sheet  9,  Exhibit  78A 
Sheet  10,  Exhibit  78A 


Line  1  times  Line  3 
Line  2  times  Line  4 
120  Units  times  Line  5 
Line  1  times  Line  6 
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Value 

73,950,800 

202,605 


$.012398  per  MCF 
$2,862  per  MCF 
$48.24  per  Unit 
$.094614018 

$  916,842 
579,855 
5,789 
6,996,782 


With  Mechanical  Errors  Corrected 

Source 


Normalized  Volume,  Exhibit  79 
Normalized  Volume,  Exhibit  79 

Corrected  Sheet  2,  Exhibit  97 
Corrected  Sheet  2,  Exhibit  97 
Sheet  9,  Exhibit  78 A 
Sheet  10,  Exhibit  78 A 

Line  1  times  Line  3 
Line  2  times  Line  4 
120  Units  times  Line  5 
Line  1  times  Line  6 


11 


Total  Cost  of  Service  —  PL-3 


$8,531,459 


$8, 499,268 


Line  No, 


APPENDIX  A 
Sheet  6 

Comparison  of  Cost  of  Service  —  Various  Methods 

MISSISSIPPI  RIVER  FUEL  CORPORATION 

MAURER’S  EXHIBIT  97,  SHEET  2 

Calculation  of  Unit  Costs,  Central  Rate  Zone, 

Excluding  Gas  Transported  and  Line  129 

Annual  Peak  Day  Meter  Total 

Item  Volume  Volume  Units  Cost  Demand  Commodity  Other  Source  of  Data 


As  Presented 


1 

Total  Transmission . 

457,492,319 

1,498,456 

6,317 

$10,732,125 

$4,516,683 

$  5,909,921 

$305,521 

Line  3,  Sheet  11  and  Line  1 
Sheet  12,  Exhibit  78A 

r 

Less: 

2 

Gas  Transported  for  Others . 

89,772,057 

256,994 

300 

1,529,705 

609,212 

905,256 

15,237 

Line  2,  Sheet  11,  Exhibit  iSA 

3 

Gas  Transported  through  Line  129.... 

98,105,119 

324,156 

— 

2,818,238 

1,222,068 

1,596,170 

— 

Sheet  3,  Original  Exhibit  9< 

} 

4 

Balance  —  Cost  of  Transmission - 

269,615,143 

917,306 

6,017 

6,384,182 

2,685,403 

3,408,495 

290,284 

Line  1  less  Lines  2  and  3 

5 

Transmission  —  Unit  Cost  per  MCF...... 

$  2,927 

$  .012642 

$  48.24 

Amounts  Line  4  Volumes  Lin»  4 

6 

Production  Cost  —  Central  Rate  Zone.... 

$.094614018 

Line  10,  Sheet  10,  Exhibit  18A 

With  Mechanical  Errors  Corrected 

7 

Total  Transmission - 

457,492,319 

1,498,456 

6,317 

$10,732,125 

$4,516,683 

$  5,909,921 

$305,521 

Sheets  11  and  12,  Exhibit  7; 

3A 

Less: 

8 

Gas  Transported  for  Others . 

89,772,057 

256,994 

300 

1,529,705 

609,212 

905,256 

15,237 

Line  2,  Sheet  11,  Exhibit  78 

A 

9 

Gas  Transported  through  Line  129 . 

115,085,797 

390,198 

— 

3,343,492 

1,471,046 

1,872,446 

— 

Corrected  Sheet  3,  Exhibit 

96 

10 

Balance  —  Cost  of  Transmission....... — 

252,634,465 

851,264 

6,017 

5,858,928 

2,436,425 

3,132,219 

290,284 

Line  7  less  Lines  8  and  9 

11 

Transmission  —  Unit  Cost  per  MCF...... 

$  2.862 

$  .012398 

$  48.24 

Amounts  Line  10  -f-  Volumes 

Line  10 

12 

Production  Cost  —  Central  Rate  Zone.... 

6-A 

$.094614018 

Line  10,  Sheet  10,  Exhibit 

78A 

► 

* 

l» 


Comparis 

MISSISS 


IV  — CALCULAT 
RIVER  FUEL  CO 
MILE  ALLOCATIO 


K 

o 

Z 

« 

c 

i 

Annual 

Peak 

► 

3 

Item 

Volume 

Volume 

Handling  of  Line  129 

1 

(a)  Costs  Transferred  In . 

115,085,797 

390,198 

Amount  Assigned  to  Maurer 

►- 

2 

to  ]^e  0  •  ••••■■■••••••••••eeeeeeteeeteteeteee**** 

39,751,128 

151,260 

3 

(ii)  to  Texas  Gas  Transmission  Corp . 

39,751,128 

151,260 

4 

Balance  —  Unassigned 

35,583,541 

87,678 

(b)  Local  Costs  Assigned  by  Maurer 

h- 

5 

(i)  to  M.R.F.C . 

— 

— 

r. 

6 

(ii)  to  Texas  Gas  Transmission  Corp . 

— 

— 

7 

Total  Assigned . 

— 

— 

8 

Total  Central  Zone  Costs  Excluding 

Production  Sales . 

457,492,319 

1,498,456 

L-J» 

9 

Less  —  Transported  Gas . 

89,772,057 

256,994 

* 

10 

Less  —  Maurer’s  Assignment . 

79,502,256 

302,520 

* 

11 

Balance  —  To  be  absorbed  by  all  other  Cus- 

tomers  Including  M.R.F.C.  PL-3 . 

288,218,006 

938,942 

12 

Amount  Allocated  to  M.R.F.C.  PL-3  — 

D-M  &  C-M  —  Allocation . 

73,950,800 

202,605 

Note:  Total  of  items  identified  by  •  is  $10,005,810. 


t of  Cost  of  Service  — Various  Methods 
PI  mm  FUEL  CORPORATION 

ON  OF  COST  OF  SERVICE  TO  MISSISSIPPI 
iPORATION  DEMAND  MILE  —  COMMODITY 
IS  STARTING  WITH  MAURER’S  ALLOCATION 
TO  L-129 


Average  Haul 

Commodity 

Miles 

000’s  Omitted 

Demand 

Miles 

Trans. 

Demand 

Costs 

Tram- 

Commodity 

Costs 

Other 

sand  Commodity 

169 

169 

19,449,500 

65,943,462 

$2,070,282 

$2,578,767 

s  0 

169 

169 

6,715,441 

25,562,940 

802,540 

890,717 

0 

n 

169 

169 

6,715,441 

25,562,940 

802,540 

890,717 

u 

169 

169 

6,018,618 

14,817,582 

465,202 

797,333 

0 

— 

_ 

570,250 

646,751 

4£I1 

f  AAS 

— 

— 

— 

— - 

570,250 

646,751 

6,09«> 

— 

— 

— 

— 

— 

— 

10,666 

.64 

114.18 

52,236,650 

176,277,923 

6,586,965 

8,488,688 

305^21 

132 

104.74 

9,402,597 

27,323,078 

609,212 

905,256 

15^37 

169 

169 

13,430,882 

51,125,880 

2,745,580 

3,074^36 

10,666 

102 

104 

29,403,171 

97,828,965 

3,232,173 

4,508,496 

279,618 

137 

; 

137 

10,131,260 

27,756,885 

$  917,061® 

$1,553,463* 

$  5,769 

appendix  a 

Sheet  7 


Production 

Commodity 

Costs 

$10,340,223  "6A 

3,571,557  96  —  Corrected 

3,571,557  98 

3,197,109 

__  96  —  Corrected 

—  98 


36,488,839 

0 

7,143,114 
29,345,725 
$  7,529,497* 


► 


* 


Comparison  of  Cost  of  Service  —  Various  Methods 

MISSISSIPPI  RIVER  FUEL  CORPORATION 

IV  —  CALCULATION  OF  COST  OF  SERVICE  TO  MISSISSIPPI 
RIVER  FUEL  CORPORATION  DEMAND  MILE  —  COMMODITY 
MILE  ALLOCATIONS  STARTING  WITH  MAURER’S  ALLOCATION 

TO  L-129 


o 

2 

V 

C 

Item 

Annual 

Peak 

Average  Haul 

Commodity 

Miles 

000’s  Omitted 

Demand 

Miles 

Trans. 

Demand 

Costs 

Trans. 

Commodity 

Costs 

Production 

Commodity 

Costs 

Volume 

Volume 

Demand 

Commodity 

Other 

1 

Handling  of  Line  129 

(a)  Costs  Transferred  In . 

115,085,797 

390,198 

169 

169 

19,444,500 

65,943,462 

$2,070,282 

$2,578,767 

$  0 

$10,340,223 

2 

Amount  Assigned  to  Maurer 
(i)  to  M.R.F.C . 

39,751,128 

151,260 

169 

169 

6,715,441 

25,562,940 

802,540 

890,717 

0 

3,571,557 

3 

4 

(ii)  to  Texas  Gas  Transmission  Corp . 

Balance  —  Unassigned 

39,751,128 

35,583,541 

151,260 

87,678 

169 

169 

169 

169 

6,715,441 

6,018,618 

25,562,940 

14,817,582 

802,540 

465,202 

890,717 

797,333 

0 

0 

3,571,557 

3,197,109 

5 

(b)  Local  Costs  Assigned  by  Maurer 

(i)  to  M.R.F.C . 

— 

— 

_ 

_ 

570,250 

646,751 

4,571 

6 

(ii)  to  Texas  Gas  Transmission  Corp . 

— 

— 

— 

— 

— 

— 

570,250 

646,751 

6,095 

— 

7 

Total  Assigned - 

— 

— 

— 

— 

— 

— 

— 

— 

10,666 

«_ 

8 

Total  Central  Zone  Costs  Excluding 
Production  Sales - ... - ......... — ..... — 

457,492,319 

1,498,456 

117.64 

114.18 

52,236,650 

176,277,923 

6,586,965 

8,488,688 

305,521 

36,488,839 

9 

Less  —  Transported  Gas  — .. — ............ - ... 

89,772,057 

256,994 

106.32 

104.74 

9,402,597 

27,323,078 

609,212 

905,256 

15,237 

0 

10 

Less  —  Maurer’s  Assignment - 

79,502,256 

302,520 

169 

169 

13,430,882 

51,125,880 

2,745,580 

3,074,936 

10,666 

7,143,114 

11 

Balance  —  To  be  absorbed  by  all  other  Cus¬ 
tomers  Including  M.R.F.C.  PL-3....... — ....... 

288,218,006 

938,942 

102 

104 

29,403,171 

97,828,965 

3,232,173 

4,508,496 

279,618 

29,345,725 

12 

Amount  Allocated  to  M.R.F.C.  PL-3  — 

D-M  &  C-M  —  Allocation _ 

73,950,800 

202,605 

137 

137 

10,131,260 

27,756,885 

$  917,061* 

$1,553,463* 

$  5,789* 

$  7,529,497* 

78  A 


96 -I— Corrected 
98 


96  —  Corrected 
98 


i 


Note:  Total  of  items  identified  by  •  is  $10,005,810. 
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CHART  "B" 

WEIGHTED  AVERAGE  PRICE  PA©  TO  PRODUCERS  FOR  GAS  BY  MAJOR  PIPE  LINE  COMPANIES 

(DATA  FROM  FPC  ANNUAL  REPORT) 


TABUUTIOI  8 


wgganra  average  wooes  ?kz>  to  producers 

TOR  GAS  PURCHASED  BY  MAJOR  PIPE  12C£  CIMPABIES 

rmroworioa  pro*  r?c  abb-qai  kepckt"- 

(ucaoes  71*5.11  pield  purchases,  f^.iz  casque  pD5c  outlet  purchases' 
- all  vom>S  cm  am  fcjurVALPr nassM  sa4e  if  ik.9  p£ia  ‘ 


i£8 


Voluae 

Value 

Avg. 

Price 

Arkansas  Louisiana  Gas  Co. 

79,871,852 

2,689,198.k2 

3-37 

Southern  Batumi  Cat  Co. 

75,351,601 

k,  329,770.52 

5.77 

Tenaeaaee  Cat  Transmit* ion 

168,126,605 

7,195,108.02 

k.28 

Texas  Bectern  Trenealseion 

90,80k ,266 

6, 078,23k. 88 

6.69 

Texas  Gas  Transa.  Corp. 

- 

• 

- 

Transcontinental  Gas  P.  L- 

- 

- 

- 

Mississippi  River  Puel  Corp. 

- 

- 

- 

Texas  Illinois  Batumi  Os 

- 

- 

- 

Trunkline  Gas  Company 

- 

- 

Sub-Total 

10.3,85k,  32k 

20,292,311.8k 

k.93 

United  Gas  Pipe  Line 
at  paid  to  Ron-Affiliated 

355,655, k8l 

13,2k5,760.70 

3.72 

United  Gat  Pipe  Line 
as  paid  to  Union  Prod .Co ._ 

11*8,212,360 

?f26k>i2.2S> 

Sub-Total  _ 

503,867,8ki 

18,510,172.99 

3.67 

Grand  Total 

_21U22xi65 

38,802, l*8k. 83 

k.23 

1951 

Volume 

Value 

Avg. 

Price 

Arkansas  Louisiana  Gas  Co. 

121,863,863 

7,815,510.78 

6.kl 

Southern  Batumi  fet  Co. 

136,2k6,3l6 

8,57k,6l9.98 

6.29 

Tennetcee  Gas  Trmnsaltslon 

388,323,139 

21,501,915.36 

5.5k 

Texas  Eastern  Transaction 

203,015,52k 

13,2k8,6l7.k9 

6.53 

Texas  Gas  Tranca.  Corp. 

105,587,913 

7,7k6,865.08 

7.3k 

Transcontinental  Gat  P.  L. 

151,858,382 

10,9kk,3i6.oo 

7-20 

Mississippi  River  Puel  Corp. 

32.88k, 565 

3,638,721.32 

11.07 

Texas  Illinois  Batumi  Gat 

7,561,607 

657,627.00 

8.70 

Trunkline  Qas  Company 

22, Ilk, 190 

1,710,576.00 

-LI* 

Sub-Total  1.169,155.199 

75,838,769.01 

6.k8 

United  (bs  Pipe  Line 
a*  paid  to  Boa-Affiliated 

525,173.265 

32,l6k,777.O0 

6.12 

United  Qas  Pipe  Line 
as  paid  to  union  Prod. Co. _ 

l89,67l,Qk5 

■A689,827.k0 

5.11 

Sub-Total 

71k,8U,330 

kl.85k.6ok.kO 

Cmnd  Total  1.881.299.829 

H7,693,373.ki 

1^9 

1950 _ L 

Volume 

Value 

Avg. 

5rlce 

Volume 

Value  it 

4vC. 

Pic* 

67,676,656 

3.201,337.1k 

3.65 

135,078,953 

1,652,157.80 

i.39 

93,103,695 

5,k55 ,612.72 

6.0k 

106,065,656 

6,750,765.99 

6.36 

2k: ,515, 997 

!O,90k,662.19 

k.57 

306,791.15: 

15,786,916.00 

5.U 

129,527,133 

8,119,255.31 

6.50 

ld7,k0i,562 

12,117.732.61  :6.i6 

13, 625, 675 

2,797,656.16 

6.65 

100,333,511 

6.789,893.12  j 

6.77 

• 

- 

- 

989,135 

83,160.00  1 

6.H 

- 

- 

- 

1,136,001 

115,339- > 

0.03 

536,748,36 

30.856.7k3.2k 

5.2k 

613,565,160 

16,627,966.56 

5.73 

362,444,47: 

17.191.99k.30 

k.50 

156.511,791 

2-.256.339.32 

5-3- 

148.24:,  vz 

5. 55a>59k. 26 

22.750.566.56 

1,24 

156.313,569 

6,576,-62.25 

-.21 

530.665, 6kC 

1.114.^33.656 

612.655,363 

_L2i 

53,609,331-62 

1952 

-•79 

1.126,120.623 

_i2Si - 

Ua’  *J9^ 

Value 

Avg. 

Price 

Vc.ua* 

Value 

• 

Pric* 

•  1  a, « f 

126,575,136 

167,216,53k 

k5o,535,2kk 

192,k5i,02 

103,253,75k 

X67,337,lk5 

6k,8ll,376 

122,112,299 

I,5l6.296.3kl 

10,067,053.39 

U,9k9.72k— 

25,939,027.52 

lk,k55,,23k-26 

7,1,96,20k. 33 

Ik, 106,562. -- 

7,321,997.58 

10,132,932— 

7  116.277.-- 

7.65 

7.15 

6.53 

7.51 

7.26 

7.53 

11.30 

e.5k 

JL* 

7>5 

137,183.371 

171,816,935 

501,616,569 

191.765.335 

101,293.996 

196.2kl.815 

53, 169,217 

136,762,821 

45.680.9C1 

12,360,609.36 

13,689,522— 

16,981.729.51 

23,135,657.71 

9,913.232.11 

15.356.819— 

6.359.539-55 

12,i6i.Oki — 

7 .68B.no— 

9.01 

6.36 

9-37 

12.35 

9-79 

7.63 

ii.9b 

6.89 

i  6.> 

112,931.011.76 

1,585.591.695 

117.816,733.26 

i  9-32 

fi2k,8C5,3k8 

18,017, Okl. 33 

7.69 

79k.6l3.970 

66.762.333.56 

a.  ic 

2Dl.795.5l5 

i3.llk.663.82. 

6.kQ 

227.671,375 

_1?,?8?,718>1 

6.76 

8».6»,86i 

fa.i3i.7Q5J£ 

-UI 

1,222.266,315 

82.151.752.31 

8.0a 

1 

2.  y.S  .699,20k 

171.062,71^ 

7,k2 

2.637.883,310 

2».966,k85.g 

8.82 

•  r  * 
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United  States  Court  of  Appeals 

Foe  The  District  of  Columbia  Circuit 

No.  13,199 

Mississippi  River  Fuel  Corporation, 

Petitioner , 
v. 

Federal  Power  Commission, 

Respondent , 

United  Gas  Pipe  Line  Company, 

Intervenor. 

INTERVENOR’S  PETITION  FOR  REHEARING 

To  the  Honorable,  the  Justices  of  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia  Circuit: 

Now  Comes  United  Gas  Pipe  Line  Company,  Intervenor, 
and  files  herewith  its  Petition  for  Rehearing  to  that  part  of 
the  Opinion  and  Decision  of  this  Court  of  July  8,  1957,  on 
the  issue  of  the  price  for  gas  purchased  by  United  from 
its  affiliate,  Union  Producing  Company,  which  is  contained 
in  Section  I  of  said  Opinion,  and  for  grounds  shows: 

1. 

THE  COURT’S  ERRORS  OF  FACT 

United  respectfully  suggests  that  the  Opinion  reflects 
errors  of  fact  which  apparently  resulted  in  the  decision 
reached  on  the  issue  as  to  which  this  Petition  is  addressed 
and  which  errors  should  be  corrected  as  follows: 
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(a)  At  Page  5  (slip  opinion)  the  Conrt  says: 

“If  the  initial  contracts  between  Union  and  its  pro¬ 
ducers  (some  of  which  were  wholly-owned  affiliates) 
were  fair  and  reasonable,  the  advantage  thus  created 
by  their  relatively  low  prices  would  belong  in  part  at 
least  to  the  customers  of  Union,  and  thus  to  the  cus¬ 
tomers  of  its  affiliate,  United;  it  could  not  be  shunted 
by  a  mere  intra-corporate  entry  into  accounts  avail¬ 
able  to  stockholders  only.  A  mere  comparison  of  such 
prices  with  prevailing  prices  would  not  sufficiently 
justify  the  transactions.” 

In  this  connection  the  Court  (line  1,  p.  5,  slip  opinion) 
speaks  of  Union’s  cost  in  “acquiring  gas.” 

The  Court  further  refers  (bottom  p.  5,  slip  opinion)  to 
“price  increases  paid  by  Union  to  affiliated  producers.”  At 
Page  6,  it  again  refers  to  “price  increases  paid  by  Union 
to  its  wholly-owned  and  partly-owned  affiliate  producers.” 

It  is  thus  apparent  the  Court  considers  Union  to  be  at 
the  apex  of  two  legs:  One  consisting  of  a  corporate  chain 
of  wholly-owned  producer  affiliates,  which  by  intra-corpo¬ 
rate  entries  have  transferred  gas  up  such  corporate  chain 
to  Union;  the  other,  acquisitions  by  Union  of  gas  by  a  series 
of  purchases  from  third  party  producers.  Further,  that 
the  sale  by  Union  to  United  was  of  the  gas  thus  acquired 
from  such  two  sources  without  any  disclosure  to,  or  inquiry 
by,  the  Commission  of  such  underlying  transactions,  and  at 
prices  agreed  on  between  Union  and  United  without  regard 
to  such  underlying  transfers  and  purchases. 

With  deference,  the  record  contains  no  evidence  what¬ 
ever  of  the  foregoing  factual  situation.  Record  references, 
therefore,  are  impossible  for  want  of  basis  in  the  evidence. 
The  record  affirmatively  shows  that  each  of  the  331  gas 
purchase  contracts,  covering  the  instant  purchase  by  United 
from  Union  (Exhibits  100-110  R.  2303-6571),  covers  and 
applies  to  a  described  oil,  gas  and  mineral  leasehold  estate 
or  estates  owned  by  Union.  (Typical  examples  from  Ex- 
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Mbits  100-110  printed  in  the  Joint  Appendix,  R.  2308,  2376, 
2971,  3054,  3115,  3606,  3887,  5146.) 

All  gas  sold  by  Union  to  United  is  gas  produced  by  Union. 
There  are  no  underlying  affiliate  producers  to  Union.  Union 
acquires  no  gas  whatever  from  any  affiliated  producer. 
With  respect,  the  record  shows  no  affiliated  producer  to 
Union. 

Equally,  wdth  deference,  the  record  does  not  show  that 
Union  purchases  any  gas  from  any  producer.  In  fact,  it 
does  not. 

The  gas  sold  by  Union  to  United  is  gas  produced  by  Union 
from  wells  and  leases  which  Union  owns. 

The  Court  mistakenly  states  Union  to  be  a  “transmission” 
company  (top  p.  6,  slip  opinion),  and  upon  that  premise 
further  mistakenly  assumes  (quotation  above  from  p.  5, 
slip  opinion)  that  there  were  transmission  “customers”  of 
Union  who  obtained  the  “advantage”  of  “relatively  low 
prices”  of  “initial  contracts  between  Union  and  its  pro¬ 
ducers.”  With  deference,  Union  is  not  a  transmission 
company,  and,  thus,  the  record  does  not  reflect  any  ad¬ 
vantage  of  low  prices  to  Union’s  transmission  customers 
from  “initial  contracts  between  Union  and  its  producers,” 
and,  thus,  to  the  customers  of  United. 

It  follows  that  there  were  no  intra-corporate  entries 
wMch  could  compound  or  confuse  the  situation  such  as  the 
quotation  above  envisions.  It  seems  the  Court’s  decision 
is  predicated  on  a  non-existent  situation. 

It  is  respectfully  submitted  that  the  phrase  “such  prices” 
from  the  quotation  above  applies  to  the  erroneous  factual 
situation  just  demonstrated  wMch  seems  clearly  to  have 
induced  the  last  sentence  of  the  quotation  above. 

(b)  At  Page  4  (slip  opinion)  the  Opinion  states  that 
“the  gas  sold  United  by  Union  came  from  some  592  wholly- 
owned  wells  and  365  partially-owned  wells  in  numerous 
fields”. 
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United  respectfully  suggests  that  the  record  contains  no 
evidence  of  the  number  of  wells.  The  apparent  source  of 
these  figures  seems  to  be  the  Commission  Order  instituting 
an  investigation  of  Union  to  determine  whether  it  might 
be  a  natural  gas  company,  attached  as  an  appendix  to 
Petitioner’s  Brief  (Appendix  D,  p.  57,  Br.).  Assuming  the 
accuracy  of  the  figures  “592  wholly-owned”  and  “365  par¬ 
tially-owned”  producing  gas  wells  from  such  source,  they 
would  cover  all  wells,  wholly  or  partially,  owned  by  Union, 
producing  gas  sold  not  only  to  United  but  to  others.  Here 
Petitioner’s  subpoena  (B.  7668,  J.  App.  803),  and  so  the 
record,  did  not  cover  all  sales  by  Union  to  United,  but 
sought  gas  purchase  contracts  for  sales  in  only  seven  (7) 
of  United’s  districts,  which  involved  some  331  contracts, 
included  in  Exhibits  100-110  (B.  2303-6571).  Sales  of 
Union’s  gas  to  others  than  United  were  not  involved.  It 
seems  that  the  Court  was  dealing  with  the  issue  of  United’s 
purchase  from  Union  upon  the  erroneous  theory  that  it  in¬ 
volved  all  gas  owned  or  produced  by  Union  which  in  turn 
further  illuminates  the  influence  of  the  erroneous  facts  de¬ 
tailed  in  Paragraph  1  hereof  upon  the  Court’s  decision. 

(c)  United  suggests  that  the  influence  of  the  erroneous 
factual  situation  stated  is  further  shown  by  the  restate¬ 
ment  of  some  of  such  errors  at  the  top  of  Page  6  (slip 
opinion),  which  the  Court  underscores  by  the  opening 
phrase,  “We  emphasize”.  There  the  Court  states  that  it  is 
dealing  with  “the  parent,  the  two  affiliated  transmission 
subsidiaries  (supplier  and  customer  to  each  other),  and 
the  producers”  (emphasis  added). 

Union  is  engaged  only  in  the  business  of  drilling  for  and 
producing  oil,  gas  and  other  minerals.  It  neither  owns, 
leases,  nor  operates  any  transmission  facilities.  As  pointed 
out  above,  there  are  no  producers,  affiliated  or  non-affiliated, 
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from  which  Union  acquires  any  of  the  gas  sold  to  United. 
We  repeat  that  Union  Producing  Company  does  not  buy 
any  gas ;  it  does  not  gather  any  gas ;  it  does  not  transport 
any  gas. 

Respectfully,  it  is  suggested  that  no  inquiry  into  “the 
reality  of  the  price  increases  paid  by  Union  to  its  wholly- 
owned  and  partly-owned  producers”  (slip  opinion,  p.  6)  is 
possible  or  indicated  because,  as  shown,  Union  has  no 
wholly-owned  or  partly-owned  affiliate  producers  from 
whom  it  purchases  the  gas  in  whole  or  in  part  which  it 
sells  to  United.  It  is  further  respectfully  suggested  that 
because  there  are  none  such,  it  clearly  appears  that  there 
were  no  “mere  bookkeeping  or  intra-corporate-system  ad¬ 
justments,”  so  that  the  inquiry  for  which  this  issue  is  re¬ 
manded  (p.  6,  slip  opinion)  would  be  an  inquiry  into  a  non¬ 
existent  situation  and  could  not  be  made. 

(d)  United  respectfully  moves  the  Court  to  correct  the 
factual  errors  herein  pointed  out. 

2. 

ABSENCE  OF  FACTUAL  BASIS  FOE  REMAND 

By  reason  of  the  errors  in  the  factual  situation  pointed 
out  in  Paragraph  1  hereof  United  respectfully  suggests: 

(a)  That  the  ground  and  reason  for  the  inquiry  for 
which  this  issue  was  remanded  disappears  and  does  not 
exist  upon  correction  of  the  factual  errors  above  pointed 
out. 

(b)  That  the  determination  of  the  reality  of  intra-cor¬ 
porate  bookkeeping  adjustments  and  prices  paid  to  third- 
party  producers  by  Union  becomes  unnecessary.  The 
Court’s  criticism  of  a  comparison  of  “such  prices”  (p.  5, 
slip  opinion)  disappears. 
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3. 

OBJECTIVE  SUBSTANTIATION  OF  PRICE 
PAID  BY  UNITED 

After  the  suggested  corrections  are  made,  the  evidence 
supporting  the  price  paid  Union  by  United  for  the  gas 
purchased  is  both  objective  and  dignified.  Further  in  this 
connection,  United,  with  deference,  suggests  that  the  Court 
has  failed  to  give  consideration  to  a  most  substantial  body 
of  evidence  in  the  record,  to-wit:  A  comparison  of  the 
prices  paid  by  United  to  Union  with  those  paid  by  other 
natural  gas  companies  subject  to  regulation  by  the  Com¬ 
mission  under  the  Natural  Gas  Act  to  producers  in  the 
same  areas  and  fields  involved  in  this  particular  cause  in 
which  Union  produces  and  sells  to  United.1 

United  respectfully  suggests  that  when  this  evidence  is 
considered  with  that  detailed  by  the  Court  and  the  factual 
errors  corrected  as  pointed  out  above,  it  clearly  appears 
that: 

(1)  There  is  substantial  evidence  of  indisputable  dignity 
to  support  the  Commissions  findings,  which  by  Sec.  19(b) 
are  conclusive  upon  this  issue. 

(2)  That  such  evidence  is  not  contradicted  in  the  record, 
as  found  by  the  Examiner  (R.  7824). 

(3)  That  such  evidence  clearly  and  fairly  meets  the 
yardstick  of  the  decisions  (United’s  Brief,  32-34),  because 
reflecting  that  the  price  paid  Union  by  United  was  no  higher 
than  that  fairly  payable  in  a  regulated  business  resulting 
from  an  arm’s  length  sale.  The  evidence  in  the  record  fills 
the  void  that  existed  in  Western  Distributing  Co.  v.  Public 


i  See  Exhibit  161  (being  ‘‘Chart  ‘B’”  and  “Tabulation  B”)  reproduced 
for  the  Court's  convenience  at  the  back  of  United’s  Brief,  showing 
purchases  made  by  nine  natural  gas  companies,  including  Petitioner, 
the  information  coming  from  Commission  records  and  reports  required 
by  Commission  Regulations  to  be  made  to  it.  See  also,  discussion  of 
this  at  pp.  37-9,  United’s  Brief. 
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Service  Commission ,  (1932)  285  U.S.  119,  cited  by  the 
Court  and  equates  the  requirement  of  “reasonableness”, 
which  that  decision  specifies. 

United  respectfully  suggests,  therefore,  that  the  Court 
should  reconsider  such  issue  and  should  affirm  and  approve 
the  Commission’s  holding  made  upon  substantial  evidence 
in  an  area  peculiarly  susceptible  to  the  Commission’s  ex¬ 
pertise  and  resulting  from  an  investigation  pursuant  to 
Section  5(a)  of  the  Act.  Since  the  Court’s  holding  seems 
obviously  directed  at  a  factual  situation  not  existing,  clarifi¬ 
cation  of  the  holding  should  be  given,  and,  as  respectfully 
moved,  the  Commission’s  opinion  on  the  issue  affirmed. 

Wherefore,  premises  considered,  United  prays  the  Judg¬ 
ment  of  this  Honorable  Court  of  this  its  Petition  for  Re¬ 
hearing  and  so  praying,  moves  that  the  Court  correct  the 
factual  errors  above  pointed  out ;  that  upon  such  correction 
it  hold  that  the  inquiry  for  which  remand  was  directed  is 
not  possible,  necessary,  or  proper  in  this  instance  to  make ; 
that  it,  therefore,  clarify  and  define  its  holding  in  this 
respect  and  that  upon  such  consideration  of  the  body  of 

tvidence  in  the  record  that  the  findings  and  holdings  of  the 
•residing  Examiner  and  the  Commission  on  this  point  be 
in  all  things  approved,  and  that  the  holding  of  the  Com¬ 
mission  be  affirmed  and  in  the  alternative  if  the  Court  does 
not,  as  prayed,  affirm  the  Commission,  that  it  clarify,  define, 
and  restate  its  holding  in  the  light  of  the  evidence,  and  in 
the  light  of  the  corrected  factual  situation  and  for  such 
other  Orders  as  the  Court  may  deem  proper. 

Respectfully  submitted, 

Thomas  Fletcher 

11th  Floor  Esperson  Bldg. 
Houston  2,  Texas 
C.  Huffman  Lewis 
P.  0.  Box  1707 
Shreveport,  Louisiana 

Counsel  for  Intervenor, 

United  Gas  Pipe  Line  Company. 
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<Hmteb  States  Court  of  Appeals 

Fob  the  District  of  Columbia  Circuit. 


No.  13199. 


Mississippi  River  Fuel  Corporation, 

Petitioner, 


v. 


Federal  Power  Commission, 

Respondent, 

United  Gas  Pipe  Line  Company, 

Intervenor. 


PETITION  FOB  BEE  EASING  AND  CLABIFICA  TION  ON 
PETITIONS  FOB  BEVIEW  OF  AN  OBDEB  OF  TEE 
FEDEBAL  POWEB  COMMISSION. 


MISSISSIPPI  RIVER  FUEL  CORPORATION’S 
PETITION  FOR  REHEARING  AND 
CLARIFICATION. 

Mississippi  River  Fuel  Corporation  (hereinafter  some¬ 
times  referred  to  as  “ Mississippi”),  Petitioner  in  the 
above-entitled  proceedings,  respectfully  petitions  this  Court 
for  rehearing  and  clarification.  Clarification  is  herein 
sought  of  that  portion  of  the  Court’s  Opinion  under  part 
“I”  wherein  the  Court  remanded  the  cause  to  the  Federal 
Power  Commission  (hereinafter  sometimes  referred  to  as 
“Commission”),  Respondent;  and  rehearing  is  sought  on 
the  Court’s  determination  that  the  contractual  situation 


existing  between  Mississippi  and  United  Gas  Pipe  Line 
Company  (hereinafter  sometimes  referred  to  as  “United”), 
Intervenor,  was  effectively  and  legally  altered  by  the  Order 
of  the  Commission  in  issue  in  these  proceedings. 

Grounds  for  Rehearing. 

Mississippi  petitions  this  Court  for  rehearing  on  the 
following  grounds : 

(1)  In  the  light  of  this  Court’s  previous  determina¬ 
tion  in  City  of  Detroit  v.  Federal  Power  Commission , 
97  U.  S.  App.  D.  C.  260,  230  F.  2d  810  (1955),  the 
judicial  standard  invoked  in  this  cause  is  unclear  and 
requires  clarification  since  the  cause  has  been 
remanded  for  further  proceedings  to  determine  the 
justification  for  the  payment  by  United  to  its  wholly- 
owned  producing  subsidiary  for  gas  purported  to  be 
purchased  therefrom. 

(2)  The  Court  erred  in  holding  that  the  opinions 
of  the  Supreme  Court  in  United  Gas  Co.  v.  Mobile  Gas 
Cory.,  350  U.  S.  332, 100  L.  Ed.  373,  76  S.  Ct.  373  (1956) 
and  Federal  Power  Commission  v.  Sierra  Pacific  Power 
Co.,  350  U.  S.  348, 100  L.  Ed.  388,  76  S.  Ct.  368  (1956) 
do  not  require  a  continuation  of  the  contractual  situa¬ 
tion  existing  between  Mississippi  and  United,  and, 
further,  in  the  light  of  these  two  cases,  the  Court  erred 
in  concluding  that  the  Commission  properly  abrogated 
those  contracts. 

Introduction. 

This  Court  on  July  8,  1957  vacated  and  remanded  an 
Order  of  the  Commission  authorizing  rate  increases  of 
United.  United,  a  vendor  of  gas  to  Mississippi,  and  Missis¬ 
sippi  are  both  natural-gas  companies  under  the  Natural 
Gas  Act  (June  21,  1938,  c.  556,  52  Stat.  821,  15  U.  S.  C. 
§717  et  seq.).  Two  contracts  for  the  sale  of  gas  from 
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United  to  Mississippi  are  involved.  One,  made  in  1929, 
originally  provided,  inter  alia,  for  the  sale  and  purchase 
of  gas  from  certain  designated  fields  at  designated  prices. 
The  other  contract,  made  in  1951,  obligated  Mississippi  to 
a  specified  demand  per  day  and  provided  a  price  different 
from  that  of  the  1929  contract.  Pursuant  to  an  Order  of 
the  Commission,  United  filed  a  “conversion  tariff”  con¬ 
verting,  but  in  the  main  keeping  in  effect,  the  contractual 
situation  between  the  parties. 

Upon  proceedings  instituted  by  the  Commission  and  by 
United  on  rate  increase  filings,  hearings  were  held  and  in 
1954  all  parties,  except  Mississippi  and  another,  agreed  to 
a  compromise  settlement.  Further  hearings  were  held  on 
the  issues  raised  by  Mississippi  and  after  such  hearings 
a  proposed  decision  issued  from  the  Presiding  Examiner 
which  the  Commission,  in  the  main,  adopted.  Mississippi 
attacked  the  full  allowance  of  prices  paid  by  United  to  a 
wholly-owned  producing  subsidiary.  On  this  point  this 
Court  vacated  the  Commission’s  Order  and  remanded. 
Mississippi  also  claimed  that  it  was  entitled  to  have  stay 
in  force  and  effect  its  contractual  rights  under  the  two 
contracts,  as  amended,  set  forth  above. 

In  regard  to  the  majority  opinion  of  this  Court,  Missis¬ 
sippi  submits :  First,  that  clarification  is  required  in  order 
that  hearings  upon  remand  may  proceed  with  all  dispatch 
in  accordance  with  a  judicial  standard  which  the  Court 
has  invoked.  Second,  Mississippi  submits  that  the  Court 
erred  in  not  sustaining  Mississippi’s  rights  under  the  con¬ 
tract  for  the  reasons,  inter  alia,  ably  set  forth  by  Judge 
Bazelon  in  his  dissenting  opinion.  Perforce  this  petition 
is  required  not  only  because  of  the  claimed  error  in  the 
portions  of  the  Commission’s  Order  which  the  Court  did 
not  see  fit  to  vacate  but  also  because  clarification  of  a  part 
of  the  Court’s  Opinion  is  required  for  due  execution  of 
the  Commission’s  function. 
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ARGUMENT. 

L  Prices  Paid  to  Affiliate. 

The  Court  decided  in  these  proceedings  that: 

“We  think  the  Commission  must  at  least  inquire  into 
the  reality  of  the  price  increases  paid  by  Union  to  its 
wholly-owned  and  partly-owned  affiliate  producers, 
which  increases  were  in  part  reflected  in  the  United- 
Union  prices.  By  this  we  mean  that  to  include  the 
increased  prices  in  the  costs  of  United  the  Commis¬ 
sion  must  at  least  determine  that  the  increases  had 
sufficient  factual  economic  justification ;  it  must  ascer¬ 
tain  that  they  were  not  mere  bookkeeping  or  intra¬ 
corporate-system  adjustments.  We  must  remand 
the  case  for  that  inquiry.”  (Op.  p.  6). 

This  portion  of  the  Court’s  Opinion  forms  the  nub  of  the 
basis  for  remand  to  the  Commission.  It  is  respectfully 
submitted,  however,  that  the  Court’s  Opinion  is  not  suffi¬ 
ciently  clear  to  furnish  necessary  guidance  on  the  hearing 
on  remand. 

There  appears  to  be  a  conflict  between  what  the  Court 
recognizes  as  the  conditions  precedent  to  a  “field  price” 
and  what  it  apparently  requires  here.  It  is  evident  from  the 
Opinion  that  this  Court  recognizes  that  Union  Producing 
Company  (hereinafter  sometimes  referred  to  as  “Union”) 
is  a  100%  owned  affiliate  of  United  and  is  United’s  “pro¬ 
ducing  arm”  (Opinion,  p.  5).  The  Court,  perforce,  must 
consider  Union  and  United  as  one  and  the  same.  It  would, 
therefore,  be  necessary  insofar  as  Union’s  price  to  United 
is  concerned,  to  test  the  fairness  of  the  price  charged  by 
Union  and  allowed  to  United  on  the  same  basis  as  though 
United  were  the  producer,  i.e.,  that  the  price  claimed  is 
“reasonably  necessary  to  serve  any  stated  ends  of  the 
Natural  Gas  Act”  (Opinion,  p.  5).  The  Court,  however, 
goes  on  to  state  in  respect  of  the  allowance  of  the  purchase 
price  from  Union,  that  United  must  establish  “sufficient 
factual  economic  justification”  for  that  price,  noting  how- 
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ever,  that  a  “full  blown”  rate  case  may  or  may  not  be 
required  to  establish  such  justification-  Turning  to  City  of 
Detroit  v.  Federal  Power  Commission ,  97  U.  S.  App.  D.  C. 
260, 230  F.  2d  810  at  818,  it  will  be  noted  that  “justness  and 
reasonableness”  is  the  test  of  the  allowance  to  be  granted 
to  a  natural  gas  company  to  justify  more  than  merely  a  cost 
allowance  on  production-  A  just  and  a  reasonable  rate 
under  the  provisions  of  the  Natural  Gas  Act  as  construed  in 
Detroit,  can  flow  only  from  a  rate  proceeding  and  deter¬ 
mination  in  'which  cost  is  in  evidence.  Also  in  Detroit  this 
Court  decided  that  the  use  of  a  field  price  “can  be  justified 
only  in  terms  of  a  demonstrated  public  interest”.  It  is  sub¬ 
mitted  that  the  justness,  reasonableness,  and  the  demon¬ 
strated  public  interest  are  not  per  se  satisfied  by  the  estab¬ 
lishment  of  an  “economic  justification”  unless  the  term 
“economic  justification”  is  deemed  synonymous  with  just¬ 
ness,  reasonableness  and  the  demonstrated  public  interest. 
Such  synonymity  cannot  be  discerned  from  the  Opinion. 
Rather  economic  justification  beyond  mere  bookkeeping  may 
mean  something  akin  to  United’s  establishing  in  a  general 
way  that  the  cost  of  exploration  and  development  for 
natural  gas  by  it  through  its  affiliate  has  reached  such 
height  that  a  price  above  pure  costs  is  generally  justified. 
This  may  be  true  but  still  fall  far  short  of  the  requirement 
that  the  end  result  must  be  fair  and  reasonable  to  United’s 
vendees. 

Suppose  United  does  show  that  a  price  above  cost  but 
below  the  subjectively  arrived-at  price  is  justified.  This 
would  go  beyond  “mere  bookkeeping  or  intra-corporate- 
system  adjustments”.  In  that  case,  will  the  total  price 
then  be  properly  allowable  ?  Or,  will  United  be  able  to  claim 
only  what  it  justifies?  Detroit  appears  to  require  an 
affirmative  answer  to  the  latter  question  while  the  present 
opinion  does  not  answer  either  question  in  the  affirmative. 
In  this,  there  is  an  inherent  conflict.  Thus  clarification  is 
necessary. 

On  the  basis  of  the  Court’s  pronouncement  it  is  with 
all  deference  submitted  that  guidance  as  to  the  judicial 
standard  which  the  Court  sought  to  invoke  is  missing. 
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It  is  respectfully  requested  that  the  Court  clarify  its 
Opinion  by  stating  whether  a  mere  general  factual  economic 
justification  for  a  price  higher  than  cost  will  suffice  to  give 
United  the  total  price  or  whether  the  specific  standards  of 
Detroit  apply.  In  the  latter  case  it  is  clear  that  cost  data 
would  have  to  be  produced  in  order  to  give  a  point  of 
departure  and,  further,  the  price  claimed  and  allowed  must 
be  no  more  than  enough  to  satisfy  the  proper  standards 
under  the  Natural  Gas  Act.  The  requested  pronouncement 
by  this  Court  would  not  impinge  on  the  administrative 
function  of  the  Commission  but  would  enable  the  Commis¬ 
sion  promptly  to  decide  the  case  on  remand  without  the 
possibility  of  further  unnecessary  review. 

n.  Abrogation  of  Contract  Rights. 

It  is  respectfully  submitted  that  the  Court’s  affirmance 
of  the  Commission’s  prescription  of  a  single  rate  in  place 
of  the  two  separate  contract  rates  in  force  is  in  conflict 
with  what  this  Court  decided  in  Federal  Power  Commission 
v.  Sierra  Pacific  Power  Co.,  96  U.  S.  App.  D.  C.  140;  223 
F.  2d  605  (1955)  and  also  is  in  conflict  with  the  Supreme 
Court’s  decisions  in  Federal  Power  Commission  v.  Sierra 
Pacific  Power  Co.,  350  U.  S.  348  (1956)  and  United  Gas  Co. 
v.  Mobile  Gas  Corp.,  350  U.  S.  332  (1956).1 

Mississippi  cannot  add  to  Judge  Bazelon’s  discussion  in 
relation  to  the  fact  that  under  the  above  cases,  the  precedent 
requirements  of  the  Natural  Gas  Act  to  changing  contract 
terms  were  not  fulfilled.  He  ably  points  out  that  the  Exam¬ 
iner  was  careful  to  proceed  only  under  §4  of  the  Act  and 
the  mere  addition  of  a  §5  recital  by  the  Commission  was 
ineffective  afterthought.2 

1  As  Judge  Bazelon  points  out  in  his  dissent,  the  Commission’s 
Order  would  also  be  ineffective  to  change  other  terms  of  the  contract 
relating  to  quantity  rights  discussed  by  the  majority  under  part 
III  of  their  opinion. 

2  In  Sierra  Pacific  this  court  expressly  held  a  nullity  a  statement 
by  the  Commission  purportedly  making  a  finding  under  a  section 
of  the  Power  Act  analogous  to  §5  of  the  Natural  Gas  Act  because 
the  record  was  made  under  the  section  analogous  to  §4  of  the 
Natural  Gas  Act.  Sierra  Pacific,  223  F.  2d  at  609. 
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In  addition  to  Jndge  Bazelon’s  points,  however,  Missis¬ 
sippi,  with  deference,  points  ont  that  the  majority  of  the 
Court  rules  contrary  to  the  applicable  law. 

The  majority  appears  to  distinguish  the  case  at  bar  from 
Mobile  and  Sierra  Pacific  on  the  basis  that  here  there  are 
two  contracts,  while  in  those  cases  only  one  contract  was 
involved.  The  two  contracts,  states  the  majority  (Opinion, 
p.  9),  can  be  combined  even  though  there  is  seemingly  a 
technical  breach.  In  the  first  place,  what  are  the  consensual 
arrangements  (the  contracts)  combined  into?  Certainly  not 
a  contract  because  assent  is  absent.  A  new  creature — a 
prescribed  rate  schedule — results.  Such  result,  however, 
can  obtain  only  after  §5  proceedings.  The  proceeding  affect¬ 
ing  these  contracts  and  the  increased  rate  proposed  by 
United  under  the  old  contract  was  a  §4  case.8  Therefore, 
the  Commission’s  action  was  a  nullity  and  there  is  no  basis 
for  its  affirmance.  The  fact  that  there  were  two  contract 
rates  instead  of  one  does  not  detract  from  the  requirements 
of  Mobile  and  Sierra  Pacific.  In  fact,  in  the  latter  case  this 
Court  expressly  noted  that  the  statutory  requirement  of 
reasonableness  can  be  satisfied  by  more  than  one  rate. 
Supra  at  223  F.  2d  607. 

The  majority  then  admits  that  the  prescribed  single  rate 
schedule  “results  seemingly  in  a  technical  breach”  (Opin¬ 
ion,  p.  9).  If  the  contracts  are  abrogated,  they  are  gone 
whether  breached  or  not.  Mississippi  has  no  recourse  if  the 
Commission’s  abrogation  is  upheld.  Damnum  absque 
injuria  is  no  comfort  to  Mississippi  The  result,  however,  is 
more  than  a  “technical”  situation.  If  we  accept  the  stand¬ 
ard  legal  definition  that  “technical”  means  that  which  is 
“immaterial”  or  “without  substance”  (See  Black’s  Law 
Dictionary,  4th  Ed.)  it  is  readily  apparent  that  there  is  no 
mere  technical  breach  here.  This  record  shows  that 
approximately  40%  of  Mississippi’s  sales  are  made  in  the 
greater  St.  Louis  area  to  interruptible  industrial  customers 
in  close  competition  with  other  fuels.  In  pricing  inter- 

8  This  was  a  suspension  docket,  G-2019,  initiated  by  the  Commis¬ 
sion  after  United  had  filed  an  increased  rate  applicable  to  the  old 
contract  in  its  so-called  conversion  tariff. 
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ruptible  industrial  gas  it  is  generally  necessary  to  recover 
at  least  the  commodity  cost  of  the  gas  and  other  variable 
costs,  including  a  portion  of  return  and  Federal  income 
taxes.  If  the  commodity  cost  of  gas  becomes  so  high  that 
some  of  the  nonjurisdictional  interruptible  industrial  gas 
is  forced  off  the  market,  the  rates  charged  Mississippi’s 
utility  customers  would  have  to  go  up  (R.  815-822). 

Mississippi  submits  that  the  Court  has  affirmed  Com¬ 
mission  action  which  has  been  proscribed  to  Mississippi’s 
substantial  injury  and  damage. 

Rehearing  should  be  granted  to  rectify  this  error. 

In  view  of  the  fact  that  this  Court  made  the  initial 
judicial  decision  in  the  Sierra  Pacific  case,  and  has  now 
decided  the  case  at  bar  in  a  manner  which  one  of  its  Judges 
and  Mississippi  deem  to  be  contrary  to  that  case,  Missis¬ 
sippi,  with  deference,  presumes  to  request  that  this  Court 
rehear  this  issue  before  its  full  bench.  The  issue  is  funda¬ 
mental  and  of  great  public  importance  as  the  Supreme 
Court  expressly  recognized.  Mobile ,  350  U.  S.  at  337; 
Sierra  Pacific,  350  TJ.  S.  at  352.4 


Conclusion. 

Mississippi  submits  that  it  has  demonstrated  (1)  the  need 
for  clarification  on  the  remanded  issue  relating  to  the  price 
allowance  for  United’s  purchases  from  its  affiliate  Union; 
and  (2)  that  the  Court  erred  in  not  giving  effect  to  the 
contractual  situation  between  United  and  Mississippi. 

Wherefore,  Mississippi  prays: 

1.  That  the  Court’s  Opinion  be  clarified  as  herein 
requested;  and, 

4  In  Sierra  Pacific,  in  this  Court,  Judge  Prettyman,  who  here 
writes  for  the  majority,  and  Judge  Bazelon,  who  here  dissents  but 
who  wrote  for  the  Court  in  Sierra  Pacific,  sat  with  Judge  Bastian. 


2.  That  the  Court  grant  rehearing  before  its  full 
bench  on  the  question  of  the  abrogation  of  contractual 
rights. 


Respectfully  submitted, 

William  A.  Dougherty- 
30  Rockefeller  Plaza, 
New  York  20,  N.  Y. 


Certificate  of  Counsel 

I,  William  A.  Dougherty,  one  of  counsel  for  Petitioner, 
Mississippi  River  Fuel  Corporation,  hereby  certify  that 
the  foregoing  Petition  for  Rehearing  is  filed  in  good  faith 
and  not  for  purpose  of  delay. 

July  18,  1957. 


William  A.  Dougherty 
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Mississippi  River  Fuel  Corporation,  clerk 
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United  Gas  Pipe  Line  Company, 


RESPONDENT’S  PETITION  FOR  REHEARING  AND  CLARIFICATION 


Willard  W.  Gatchell, 
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1  Ti:U.l 

UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 


No.  13199 


Mississippi  River  Fuel  Corporation, 

Petitioner, 

v. 

Federal  Power  Commission, 

i  Respondent, 

United  Gas  Pipe  Line  Company, 

Intervenor. 


PETITION  FOR  REHEARING  AND  CLARIFICATION 

The  Federal  Power  Commission,  Respondent,  respectfully 
petitions  that,  for  the  following  reasons,  this  Honorable  Court  recon¬ 
sider  and  clarify  its  decision  of  July  8,  1957,  in  the  above -entitled  case 
on  the  issue  therein  treated  as  point  I,  which  concerns  the  price  paid 
by  United  Gas  Pipe  Line  Company  (United),  for  natural  gas  purchased 
from  Union  Producing  Company  (Union),  an  affiliate. 

The  Commission  respectfully  suggests  that  the  Opinion  reflects 
certain  misconceptions  of  fact  which  may  have  resulted  in  or  substan¬ 
tially  contributed  to  the  decision  reached  by  the  Court  on  the  issue 
designated  as  point  I. 


2 


After  correctly  noting  that  United  and  Union  are  Affiliated,  in 

i 

I 

that  they  are  each  wholly -owned  by  a  common  parent  (pAge  3  of  slip 

opinion),  the  Court  states  at  pages  4  and  5  (slip  opinion): 

“If  the  United-Union  increases  were  bona  fide  in¬ 
creases  in  costs  incurred  by  Union  in  acquiring 
gas,  that  would  be  one  thing;  but,  if  they  were 
merely  a  device  for  siphoning  potential  profits 
from  one  affiliate  to  another,  for  transferring 
amounts  from  an  advantage  to  customers  to  An 
advantage  for  stockholders,  that  is  another  tAing.* 

The  phrase  “acquiring  gas,*  as  so  used  by  the  Court,  appears  to  sug- 

| 

gest  an  acquisition  of  gas  by  Union  by  purchase  from  others.  This 

erroneous  concept  of  the  facts  also  runs  in  the  continuing  statement  of 

the  Court  at  page  5  (slip  opinion)  that: 

“If  the  initial  contracts  between  Union  and  its  pro¬ 
ducers  (some  of  which  were  wholly-owned  affiliates) 
were  fair  and  reasonable,  the  advantage  thus  created 
by  their  relatively  low  prices  would  belong  in  part 
at  least  to  the  customers  of  Union  and  thus  tp  the 
customers  of  its  affiliate.  United;  it  could  not  be 
shunted  by  a  mere  intra-corporate  entry  int6  ac¬ 
counts  available  to  stockholders  only.  A  mejre 
comparison  of  such  prices  with  prevailing  prices 
would  not  sufficiently  justify  the  transactions.* 

Again,  after  citing  the  opinion  of  this  Court  in  City  of  Detroit, 

y 

Michigan  v.  Federal  Power  Comm’n.,  the  Court  states  at  page  5 
(slip  opinion): 


\J  97  U.  S.  App.  D.  C.  260,  230  F.  2d  810,  (1955). 
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"A  100  per  cent  affiliate  stands  in  the  same  posi¬ 
tion  as  does  the  integrated  producing  ‘arm'  of  a 
pipe -line  company.  Therefore  the  Commission 
must  on  the  record  either  relate  the  use  of  the 
weighted  average  arm’s 4ength  prices  to  legitimate 
ends  of  the  [Natural  Gas  Act]  or  examine  far 
enough  to  determine  whether  there  is  economic 
justification  for  the  price  increases  paid  by  Union 
to  affiliated  producers.” 

At  page  6  (slip  opinion)  the  Court  further  states: 

“We  emphasize  that  we  are  dealing  with  a 
single  corporate  structure,  which  includes  the 
parent,  the  two  affiliated  transmission  subsidi¬ 
aries  (supplier  and  customer  to  each  other),  and 
the  producers.  We  think  the  Commission  must  at 
least  inquire  into  the  reality  of  the  price  increases 
paid  by  Union  to  its  wholly -owned  and  partly -owned 
affiliate  producers,  which  increases  were  in  part 
reflected  in  the  United-Union  prices.  By  this  we 
mean  that  to  include  the  increased  prices  in  the 
costs  of  United  the  Commission  must  at  least  de¬ 
termine  that  the  increases  had  sufficient  factual 
economic  justification;  it  must  ascertain  that  they 
were  not  mere  bookkeeping  or  intr a -corporate  - 
system  adjustments.  We  must  remand  the  case 
for  that  inquiry.  We  do  not  hold  that  a  full-blown 
inquiry  into  the  rates  of  Union  is  necessary.  Sub¬ 
sequent  developments  in  the  proceeding  may  or 
may  not  indicate  such  a  necessity.” 

From  the  foregoing,  it  appears  to  be  clearly  indicated  that  the 

% 

judgment  of  the  Court  that  the  case  must  be  remanded  to  the  Commis¬ 
sion  for  a  determination  that  “the  price  increases  paid  by  Union  to  its 
wholly-owned  and  partly-owned  affiliate  producers,  which  increases 
were  in  part  reflected  in  the  United-Union  prices  [,]...  had  sufficient 
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factual  economic  justification,*  was  bottomed — in  substantial  measure 

[ 

at  least — upon  findings  by  the  Court  which,  we  respectfully  submit,  are 

I 

I 

not  in  accord  with  the  facts  and  do  not  rest  upon  the  recorji.  These 
supportive  findings  by  the  Court  are  set  forth  and  considered  below. 

(a)  The  Court  states  (page  6,  slip  opinion)  that  Union,  like 

I 

United,  is  engaged  in  the  operation  of  a  natural-gas  transmission  sys¬ 
tem. 

It  is  respectfully  suggested  that  there  is  no  evidence  in  the  rec- 

i 

ord  here  to  support  a  finding  that  Union  is  engaged  in  natural-gas  pipe¬ 
line  transmission  operations,  as  is  United,  or  in  the  sale  and  delivery 

j  2/ 

of  gas  from  such  facilities  to  United. 

I 

■  -■  ■  —  —  . —  ■  —  ■■  ■■  — 

2/  Compare,  Federal  Power  Commission  v.  Union  Producing  Com¬ 
pany,  97  U.  S.  App.  D.  C.  223,  224  and  226,  230  F.  2<i  36,  (1956), 
where  it  is  said: 

l 

i 

“Union  Producing  Company  [is]  engaged  in  the  produc¬ 
tion  and  gathering  of  oil  and  natural  gas.* 

♦  *  *  *  * 

“The  [Union  Producing]  Company  points  out  that 
except  for  a  few  isolated  instances  of  state -controlled 
unitization,  it  sells  natural  gas  at  the  wellhead  oj:  at  the 
downstream  side  of  a  separator  located  adjacent  to  the 
wellhead;  that  it  does  not  gather  such  gas  .  .  .  nor  does 
it  purchase  natural  gas  from  any  other  producer  for 
resale  or  processing.* 
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(b)  The  Court  states  (page  5,  slip  opinion)  that  Union  acquires 
gas  by  purchase  from  “wholly-owned  and  partly-owned  affiliate  pro¬ 
ducers*  (pages  5  and  6,  slip  opinion). 

(c)  The  Court  refers  (page  5,  slip  opinion)  to  “initial  contracts 
between  Union  and  its  producers  (some  of  which  were  wholly-owned 
affiliates)*. 

(d)  The  Court  states  (page  5,  slip  opinion)  that  the  Commission 
must  “examine  far  enough  to  determine  whether  there  is  economic 
justification  for  the  price  increases  paid  by  Union  to  affiliated  pro¬ 
ducers*;  and  that  “the  Commission  must  at  least  determine  that  the 
increases  had  sufficient  factual  economic  justification*  (page  6,  slip 
opinion). 

(e)  The  Court  states  (page  6,  slip  opinion)  that  the  prices  paid 
b?  United  for  gas  purchased  from  Union  reflect  “price  increases  paid 
by  Union  to  its  wholly-owned  and  partly -owned  affiliate  producers*. 

It  is  respectfully  suggested  that  there  is  no  evidence  in  the 
record  here  to  support  the  findings  and  statements  of  the  Court  to 
which  reference  is  made  in  paragraphs  (a)  through  (e)  above. 

The  Commission  respectfully  moves  the  Court,  upon  further 
consideration  of  the  record  herein  to  correct  its  findings  and  state¬ 
ments  to  accord  therewith. 
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It  is  further  respectfully  submitted  that  if  the  opinion  of  the 
Court  be  corrected  to  accord  with  the  facts  of  record: 

j 

(a)  There  is  no  occasion  for  inquiry  or  determination  by  the 

I 

Court  or  the  Commission,  whether  under  the  rule  of  City  of  Detroit, 

* 

supra,  or  otherwise,  of  the  “economic  justification*  for  the  payment  of 
* - — 

price  increases  by  Union  to  affiliated  producers,  since  Union  has  no 
“wholly-owned  or  partly-owned*  or  otherwise  affiliated  producers, 

(b)  A  remand  to  the  Commission  for  the  purpose  of  such  in¬ 
quiry  and  determination  could  not  be  productive  and  would  be  without 
purpose,  since  there  can  be  no  “factual  economic  justification*  for, 

i  _ 

nor  “mere  bookkeeping  or  intra-corporate -system  adjustments*  of 
price  increases  paid  by  Union  under  non-existent  contracts  to  non¬ 
existent  affiliated  producers. 


I 
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CONCLUSION 

For  the  foregoing  reasons,  we  respectfully  submit  that  the  pe- 
tltlon  for  rehearing  and  reconsideration  and  clarification  should  be 
granted,  and  that  the  opinion  so  far  as  It  concerns  the  Issue  discussed 
by  the  Court  as  point  I  should  be  clarified  and  the  judgment  reversed, 
and  that  the  Commission’s  order  should  be  affirmed  in  all  respects. 

Respectfully  submitted, 

Willard  W.  Gatchell, 

General  Counsel, 


W.  Russell  Gorman, 

Assistant  General  Counsel, 


Counsel  for  Respondent, 
Federal  Power  Commission, 
Washington  25,  D.  C. 


I,  Willard  W.  Gatchell,  General  Counsel  of  the  Federal  Power 
Commission  and  its  counsel  in  this  case,  do  hereby  certify  that  the 
foregoing  petition  is  presented  in  good  faith  and  not  for  purposes  of 
delay. 


July,  1957 


Willard  W.  Gatchell 


CERTIFICATE  OF  SERVICE 


I  hereby  certify  that  I  have  this  day  served  the  foregoing  petition 

upon  all  parties  of  record  in  the  above -entitled  cause  by  mailing  a  copy 

i 

thereof,  properly  addressed,  to  each  of  the  following  persons: 


Cleon  L.  Burt,  Esq. 

407  N.  Eighth  Street, 

St.  Louis  1,  Missouri 

. 

William  A.  Dougherty,  Esq. 
Spencer  W.  Reeder,  Esq. 

30  Rockefeller  Plaz^L, 

New  York  20,  N.  Y.  j 

- 

Henry  F.  Lippitt,  2d;  Esq. 

912  Pennsylvania  Bhilding, 
Washington  4,  D.  C. 

William  O.  Crain,  E^q. 

1525  Fairfield  Avenue, 
Shreveport,  Louisiana 

Thomas  Fletcher,  E^q. 

Vinson,  Elkins,  Weeins  &  Sear  Is, 
Esperson  Building  j 
Houston  2,  Texas 

C.  Huffman  Lewis,  Esq. 

P.  O.  Box  1707  .  | 

Shreveport,  Louisiana 


July  22,  1957 
Washington  25,  D.  C. 


orman 


W.  Russell  Gi 
Counsel  for  Respondent 
Federal  Power  Commission 
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PETITIONER'S  ANSWER  T6  PETITIONS 
FOR  REHEARING 


IN  THE 

United  States  Court  jot  Appeals 

For  the  District  of  Colum '  ' tle 

r  .*»  v'vc 

District  of  Columbia  Circuit 

JUL  30  1357 


No.  13,199 


Mississippi  River  Fuel  Corporation,  Petitioner, 

CLERK 

V. 

Federal  Power  Commission,  Respondent, 

United  Gas  Pipe  Line  Company,  Intervenor. 


MISSISSIPPI  PIPER  FUEL  CORPORA  TION’S  ANSWER  TO  PETITIONS 
OF  FEDERAL  POWER  COMMISSION  RESPONDENT,  AND  UNITED 
GAS  PIPE  LINE  COMPANY,  INTERVENER,  FOR  REHEARING 


William  jA.  Dougherty 
30  Rockefeller  Plaza 
New  Ydrk  20,  N.  Y. 

Norman  4^-  Flaningam 
744  Pennsylvania  Building 
Washington  4,  D.  C. 

July  30,  1957 


Press  or  Byron  S.  Adams.  Washington.  D.  C 


IN  THE 


United  States  Court  ol  Appeals 

Fob  the  Distbiot  op  Columbia  Cmcurr 


No.  13,199 


i 


Mississippi  Riveb  Fuel  Cobpobation,  Petitioner, 

v. 

Fedebal  Poweb  Commission,  Respondent, 
United  Gas  Pipe  Line  Company,  Intervenor. 


MISSISSIPPI  RIVES  FUEL  CORPORATION’S  ANSWER  TO  PETITIONS 
OF  FEDERAL  POWER  COMMISSION  RESPONDENT,  AND  UNITED 
QAS  PIPE  LINE  COMPANY,  INTERVENOR,  FOR  REHEARING 


PETITIONER'S  ANSWER  TO  PETITIONS 
FOR  REHEARING 


To  the  Honorable,  the  Judges  of  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia  Circuit: 

Mississippi  River  Fuel  Corporation  (hereinafter  referred 
to  as  “Mississippi”),  Petitioner  in  the  above  cause,  makes 
answer  to  Respondent’s  and  Intervenor ’s  Petitions  for 
Rehearing  as  follows: 
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1.  Asserted  Errors  of  Fact 

Both  Respondent  and  Intervenor  assert  certain  errors 
of  fact  which  in  substance  are  that  all  gas  sold  by  Inter¬ 
venor ’s  affiliate,  Union  Producing  Company  (hereinafter 
sometimes  referred  to  as  “Union”),  is  produced  by  Union 
only  and  that  there  are  no  underlying  affiliate  sales  to 
Union. 

Mississippi  answers  these  points  by  way  of  demurrer, 
i.e.,  even  admitting  for  present  purposes  that  Intervenor ’s 
assertions  are  correct,  they  would  have  no  effect  upon  the 
result  reached  by  the  Court  in  regard  to  the  remand.  In 
fact  it  is  apparent  that  the  100%  affiliate  sells  only  its  gas 
to  Intervenor.  This  is  emphasized  by  Intervenor ’s  as¬ 
sertions  (Petition,  p.  3),  “Union  acquires  no  gas  whatever 
from  any  affiliated  producer.”  This  merely  points  up 
what  this  Court  has  said  in  regard  to  the  effect  of  the 
affiliation,  i.e.,  the  total  advantage  of  low  cost  redounds  to 
the  sole  advantage  of  stockholders.  This  is  certainly  the 
effect  of  the  Court’s  opinion.  A  fortiori ,  if  United  re¬ 
ceives  gas  from  Union  which  only  it  produces,  the  effect 
of  the  identity  of  Union  and  Intervenor  is  complete.  The 
facts  asserted  by  Intervenor  merely  strengthen  the  Court’s 
conclusion  on  the  remanded  point. 

Respondent  and  Intervenor  appear  to  deny  that,  because 
of  the  fact  that  Union  does  not  have  affiliate  producers, 
there  were  no  “mere  bookkeeping  or  intra-corporate- 
system  adjustments”.  This  certainly  flies  in  the  face  of 
what  the  Court  recognized,  i.e.  the  completely  subjective 
raising  of  prices  which  Intervenor  would  pay  to  its 
producing  arm.  These  costs  had  to  be  recorded  or  booked 
in  some  fashion  and  any  consequent  adjustment  would 
have  to  be  similarly  recorded.  Examination  of  the  record 
discloses  that  the  prices  charged  Intervenor  by  Union  and 
allowed  as  costs  were  in  fact  “mere  bookkeeping  or  intra¬ 
corporate-system  adjustments”. 
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2.  There  Was  No  Objective  Substantiation 
of  the  Price  Paid  by  United 

United  appears  to  attempt  a  reargument  of  the  basis 
upon  which  the  Union  prices  were  sought  to  be  justified 
below  and  claims  that  the  Court  should  consider  such  issue. 
Mississippi  submits  that  this  Court  did  consider  such  issue 
to  the  extent  that  it  was  required  but  rejected  the  claimed 
price  because  Intervenor  and  Union  were  corporate  affili¬ 
ates.  Nowhere  does  the  Court  deny  that  the  prices  paid 
by  Intervenor  to  Union  may  be  appropriate.  Rather  the 
Court  considered  that,  in  view  of  the  affiliation,  more  than 
the  mere  booking  of  such  prices  is  required  to  justify  the 
claim  by  Intervenor  of  the  additional  prices  in  its  cost 
of  service  to  the  public.  Intervenor  deals  with  this  issue 
by  completely  ignoring  the  Court’s  rationale.  This  Court, 
rather  than  being  concerned  primarily  with  the  problem 
involved  in  Western  Distributing  Company  v.  Public  Serv¬ 
ice  Commission ,  285  U.S.  119,  went  directly  to  the  real 
issue  arising  under  City  of  Detroit  v.  Federal  Power  Com¬ 
mission,  97  U.S.  App.  D.  C.  260,  230  F.  2d  810  (1955). 
In  the  first  place,  the  Court  really  did  not  deal  with 
Western  Distributing  Company  but  merely  recited  (slip 
opinion,  p.  3)  that  this  was  one  of  the  number  of  authori¬ 
ties  cited  by  Mississippi  in  the  principal  brief.  The  Court 
instead  recognized  that  under  Detroit  a  requirement  is 
raised  in  respect  of  a  natural-gas  company’s  own  produced 
gas.  This  occurs  in  the  same  paragraph  in  which  the  Court 
concludes  that  Union  was  nothing  but  a  ‘ ‘ producing  arm” 
of  Intervenor.  Thus  the  two  affiliates  were  identified  as 
one  and  Intervenor  had  the  obligation  of  supporting  the 
claimed  field  price  on  the  basis  set  forth  in  Detroit. 

Mississippi  submits  that  neither  the  Respondent  nor 
Intervenor  has  shown  any  reason  for  granting  a  rehearing 
on  the  substantive  point  decided  in  regard  to  the  purchases 
by  Intervenor  from  Union.  Mississippi  does  submit,  how¬ 
ever,  that  there  is  still  need  for  clarification  as  to  the 
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judicial  standard  which  the  Court  has  invoked  as  Missis¬ 
sippi  has  pointed  out  in  its  Petition  for  Rehearing  and 
Clarification  filed  in  this  case. 

Wherefore,  Mississippi  submits  that  Respondent’s  and 
United’s  Petitions  should  be  denied  and  that  its  Petition  for 
Clarification  and  Rehearing  should  be  granted. 

Respectfully  submitted, 

Wttjjam  A.  Dougherty 
30  Rockefeller  Plaza 
New  York  20,  N.  Y. 

Norm  ax  A.  Flaningam 
744  Pennsylvania  Building 
Washington  4,  D.  C. 

July  30, 1957 
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UNITED  GAS  PIPE  LINE  COMPACT 

RATE  BASE  INVESTMENT  AND  ANNUAL  RETURN 
_ TEAR  1952 _ 


1488 


J/Jd- 


1 14  Gan  Plant  In  Service 
Cross  Plsnt 

*  Dsprsclstion  Reserve 

+-  list  plant 

!♦ 

Contributions  in  Aid  of  Construction 

Total 
^Working  Capital 
Total 

Working  Capital  Provided  ftrom  T$%  of 
t  Federal  Income  Taxes 

Total 

I  $  Account  100.5  0«a  Plant  Acquisition  Adjustments 
Total  Rate  Base  Inreetment 

Annual  Returar 
Cospany  •  6-3/ldC 
Staff  t  6* 


Schedule  I 

Page  1  of  2 
Company 
Application 

F.P.C. 

Staff 

Differences 

Under 

(Over) 

Cospany 

$31»6,05U,658.00 

$31*1,772,658.00 

$  L, 282,000. 00 

55,128,711.00 

56,067,105.00 

(938.39li.00) 

290,925,91*7.00 

285,705,553.00 

5,220,39l*.00 

32U,303*00 

32L. 303.00 

• 

290,601,6Wi.00 

285,381,250.00 

5,220,391*.00 

6,858,801.00 

5O02.li78.00 

1.756,323.00 

297,1*60,1*1*5.00 

290,li83,728.00 

6,976,717.00 

5,102,lt78.00 

5,102,li78.00 

297,1*60,1*U5.00 

285,381,250.00 

12,079,195.00 

15.307,372.00 

6,021i,8l9.00 

9,282,553.00 

$312,767,817.00 

$2910*06,069.00 

$21,361,71*8.00 

$  21,111,828.00 

- 

$  170<81t,361i.OO 

- 

/*  Bctst  investment  oosts  used  by  the  staff  include  interest  charged  to  construction  as  recorded  by 
>'  t  cospany.  The  staff  figures  are  vithout  prejudice  to  any  proper  adjustment  which  may  later 
be  disclosed  upon  a  further  study. 


- 


; 
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UNITED  GAS  FIFE  LIRE  COMPANY 


COST  OP  SERVICE  •  SYSTEM  WIDE 
INCLUDING  RETURN  IT  6 % 
TEAR  1952  ADJUSTED 


F.P.C. 

Staff 

(See  Note  A) 

Company 
Schedule  J 
(See  Note  B) 

Differences  I 

Company 

Over 

(Under) 

Purchased  Get) 

$  89,218,255.00 

$  92.L2L.198.00 

$  3,205 ,9L3. 00  * 

Operating  Expenses 

Natural  Gas  Gathering 

1.330.1LL.08 

1,287,122.00 

(  L3.022.00)  * 

Producta  Extraction 

6.53L.17L.90 

6,506,806.00 

(  27,369.00) 

Transmission 

7,053,537.33 

6,910,253.00 

(1L3.28L.OO) 

Distribution 

5U3.056.56 

526,176.00 

(  16,881.00)  1 

Customers1  Accounting  and  Collecting 

3L6,3LL.52 

339,013.00 

(  7,332.00) 

Sales  Promotion 

6L3.031.22 

637,613.00 

(  5.L1S.00) 

Ada  tail  trail  ve  and  General 

5,097,239.1$ 

L.915 ,308.00 

(181,931.00) * 

Total 

21,5L7^28.06 

21,122,291.00 

(1*25,237.00) 

Other  Gaa  Revenues 

(1,091*  ,181.12) 

(1.09L.181.00) 

Depredation 

10,782,080.29 

11,10L,3LB.OO 

322,268.00  ^ 

Amortisation  of  Gee  Plant 

,  \ 

Acquisition  adjustment 

573,792.00 

1,320,292.00 

7L6 ,500.00 

Taxes; 

a 

Other 

6,235,605.00 

6,L35, 718.00 

200,113.00  * 

State  Income 

200.000.CX) 

3L5 ,956.00 

1L5.956.00 

Federal  Income 

6,998,986.00 

13, 189.8L3* 00 

6,190,857.00 

Return  Allowance 

17.L8L.36L. 00 

21,111,828.00 

3.627.L6L.OO  . 

Total 

$151, 9L6  ,1*29.23 

$165,960,293.00 

$1L,013,86L.C0  * 

Selee  of  Producta  Extracted 

(  8,317^2L.00) 

(8.317.52L.OO) 

•1 

Total  Cost  of  Service 

1L3, 628, 905.23 

157,6L2,669.00 

1L.013.86L. 00 

A.  Operating  expenses  reflected  b j  staff  includes  adjustment  for  wage  increase  effective  | 

August  1,  1953* 

E.  Schedule  J  is  reflected  in  application  filed  Jana  2h,  1953  under  Docket  Mo.  G-2210. 

1 
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UNITES  GAS  TXfE  LIKE  COKPAXT 

RATE  BASE  INVESTMENT  AND  ANNUAL  RETURN 
TSAR  1952 


Gas  Plant  In  Service 
Gross  Plsnt 

Depreciation  Reserve 

Net  Plant 

Contributions  in  Aid  of  Construction 

Total 
Working  Capital 
Total 

Working  Capital  Provided  froe  75%  of 
Federal  Income  Taxes 
Total 

Account  100.5  Gee  Plant  Acquisition  Adjustment* 
Total  Rata  Base  Investment 


Schedule  I 
Page  1  of  2 
Company 
Application 


r.p.c. 

Staff 


Differences 

Under 

(Over) 


$3l*6,051*,658.00  $31*1,772,658.00  $  1*, 282,000.00 


>5.126.711.00  56.067.105.00 


(938,391*. 00) 


290,925,91*7 .00  285,705,553-00  5,220,39li.00 


290,601,61*1**00  285,381,250.00  5,220,39l*.00 

6,858,801,00  5,102,1*78.00  1,756,323.00 

297,1*60,1*1*5.00  290,1*83,728.00  6,976,717.00 

_ -  .  5,102,1*78.00  5,102,1*76.00 

297,1*60,1*1*5.00  285,381,250.00  12,079,195.00 

15,307,372.00  6. 021*  .819.00  9,282,553.00 

$312,767^17.00  $291,1*06,069-00  $21,361,71*8.00 


Annu*il  Return, 
CoMpacy  •  6-3/l*J 
Staff  ■  6$ 


$  21,111,828.00 


$  17  ,1*81*,  361*.  00 


Pots*  Investment  *oosta  used  by  the  staff  include  interest  charged  to  construction  es  recorded  by 
company.  The  eta ff  figures  are  without  prejudice  to  any  proper  adjustment  which  nay  later 
be  disclosed  upon  a  further  atudy. 
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DJCTSE  GAS  PIP*  LOT  COMPACT 


COST  or  SBtTICX  -  ST5TSH  WH* 
Iiclodiro  Reran  rr  6* 
TEAR  1952  ADJUSTED 


r.r.c. 

staff 

(Sm  lot*  A) 


Coapany 
Scbadula  J 
(Sm  lota  B) 


Diffarancas 

Co^aoar 

Otbt 

(Under) 


Purchased  Cm 


I  89,218,255.00  $  92,626496.00  #  3,205,91*3.00 


sMUmA  3 


Operating  Expense# 

natural  Gaa  Gathering 
product,  Extraction 
Tracanlaaion 
Distribution 

Cuatoaera'  Accounting  and  Coll  acting 
Saiaa  Promotion 
Adalnlatratle*  and  Ganaral 


Other  Gaa  Raaacuaa 
Dapraclatlon 

iacrtlxatlon  of  Gaa  plant. 
Acquisition  adjuetaent 

Taxes* 

Other 

State  X  neons 
PadaraL  IneoM 

Return  Allowance 
Total 

Salee  of  Products  Extracted 
Total  Coot  of  Serrrice 


1,330,11*6-08 
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UTIITED  GAS  PIPE  LINE  COMPANY 
ALLOCATION  OF  COST  OF  SERVICE 


NORTHERN  AND  SOUTHERN  AREA 


SOUTHERN  AREA  SPLIT  INTO  TWO  GROUPS  ^ 

New  Orleans  #5  end  #6  ^ 

Southwest  Area  (S.W.  La.,  Beaumont,  Houston  A  San  Antonio  )d 


NORTHERN  AREA  SPLIT  INTO  TWO  GROUPS 

Central  Rare  Zone  (Dallas,  Shreweport,  A  Monroe) 
Jackson  District  (Excl.  of  N.W.  Miss,) 


Year  1952  Adjusted  -  Including  Account  100*5 
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United  Gas  Pipe  Line  Company 
ALLOCATION  OP  COST  OP  SERVICE 
JACKSON  DISTRICT 
Excluding  N.  W.  Miseiaaippi 
Year  1952  Adjusted  -  Including  Acct.  100.5 
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Unit «1  Cm  Pip*  Lira  Company 

TRAISL^SIOK  CFERJQING  SXTS.SsS  CLASSIFIED  BST.iUS,  OttZ&D  i  ICC21CDITT 
jackson  district  excluding  z.  Li^i^nr  i 
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United  Gas  Pi pa  Line  Company 
COST  OF  SERVICE 

JACKSON  DISTRICT  EXCLUDING  IJ.  .7.  LlSCIooIFx  I 
Year  1952  Ad  lusted  Including  13J.5 
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3  Transmission 
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Sales  Promotion  Expense 
Administrative  L  General  Expense 
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United  Gee  Pipe  Line  Company 
ALLOCATION  OF  COST  OF  SERVICE 

CENTRAL  RATE  ZONE  -  DALLAS,  SHREVEPORT  AND  MONROE  DISTRICTS 
Year  1952  Adjusted  -  Including  Acct.  100.5 
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Gas  Tipe  Line  Company 

TRANSMISSION  COSTS  EX  CL  (Lp/N  6  COnfKBSSJoN  COSTS  AND  COSTS  ?  *»  M  oTNER  JjtSTfflCU 
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united  Gas  pipe  Line  Con*"  any 
ALLOCATION  OF  COST  OF  SERVICE 
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UNITED  GAS  PIPE  LINE  COMPANY 
FPC  Gas  Tariff 

First  Revised  Volume  No.  1  Origins!  Sheet  No — Z 


PRELIMINARY  STATEMENT 


United'  Gas  Pipe  Line  Company  is  a  natural  gas 
company  engaged  in  tiie  business  of  selling  natural  gas  at 
wholesale  in  interstate  and  intrastate  commerce. 

The  sale  of  natural  gas  is  undertaken  by  the 
Company  only  under  a  Service  Agreement  with  purchasers 
acceptable  to  the  Company  after  consideration  of  its  com- 
mitments  to  others,  supplies  of  natural  gas,  delivery 
capacity  and  other  factors  deemed  pertinent  by  the  Company. 

This  FPC  Gas  Tariff  is  filed  in  compliance  with 
Part  154,  Sub-Chapter  E,  Chapter  1,  Title  18,  of  the  Code 
of  Federal  Regulations,  as  promulgated  by  order  of  the 
Federal  Power  Commission  in  Docket  No.  R-107. 


Issued  by:  A.  D.  Greene,  Vice  President  Effective:  August  l,lJ 
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> 


473 


1603 


UNITED  GAS  PIPE  LINE  COMPANY 
•  FPC  Gas  Tariff 

First  Revised  Volume  No.  I  Original  Sheet  No.  21. 


RATE  SCHEDULE  PL-C 
PIPE  LINE  SERVICE 
CENTRAL  RATE  ZONE 

1.  AVAILABILITY 

This  rate  schedule  is  available  to  any  natural  gas  pipeline 
company  (hereinafter  called  "Buyer")  for  the  purchase  from  United 
Gas  Pipe  Line  Company  (hereinafter  called  "Seller")  of  natural  gas 
at  delivery  points  located  in  Seller's  Central  Rate  Zone,  for  resale 
after  transmission  through  Buyer's  transmission  system,  where  Buyer 
has  executed  with  Seller  a  Service  Agreement. 

2.  APPLICABILITY  AND  CHARACTER  OF  SERVICE 

This  rate  schedule  shall  be  applicable  to  all  natural  gas  de¬ 
li,  ered  by  Seller  to  Buyer  for  resale  under  each  Service  Agreement 
for  service  under  this  rate  schedule.  Deliveries  of  gas  hereunder  up 
to  the  Maximum  Daily  Quantity  shall  be  firm  gas  and  shall  not  be 
subject  to  curtailment  or  interruption  except  as  provided  in  Sections 
11  and  12  of  the  General  Terms  and  Conditions. 

3.  RATE 

1  For  natural  gas  service  rendered  to  Buyer  each  month  under 

this  rate  schedule.  Buyer  shall  pay  Seller  the  sum  of  a  Demand  Charge 

1  and  a  Commodity  Charge  determined  as  follows: 

(a)  Demand  Charge 
Per  Mcf  of  Maximum  Daily  Quantity 
in  effect  during  the  billing  month 

(b)  Commodity  Charge 
Per  Mcf  of  natural  gas  delivered 

4.  MINIMUM  BILL 

The  annual  minimum  bill  for  a  contract  year  shall  consist  of 
(a)  the  sum  of  all  the  monthly  Demand  Charges  during  such  contract 
year,  plus  (b)  an  amount  equal  to  the  above  Commodity  Charge  per  Mcf 
multiplied  by  the  product  of  72%  of  the  Maximum  Daily  Quantity  in  effect 
during  the  contract  year,  and  365. 


Issued  by:  A.  D.  Greene,  Vice  President 
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UNITED  GAS  PIPE  LINE  COMPANY 

FPC  Gas  Tariff 

First  Revised  Volume  No.  1 


Original  Sheet  No.  22 


RATE  SCHEDULE  PL-C 
PIPE  LINE  SERVICE 
CENTRAL  RATE  ZONE 
(Continued) 


MINIMUM  BILL  (Continued) 


The  contract  year  tinder  this  rate  schedule  shall  be  a  period  of 
12  consecutive  months  beginning  on  the  following  date  or  any  anniversary 
thereof: 


* 


For  service  previously  rendered  under  superseded 

Rate  Schedule  PL-2,  November  1 

For  service  previously  rendered  under  superseded 

Rate  Schedule  PL-4,  September  1 

For  service  previously  rendered  under  superseded 

Rate  Schedule  PL-3,  August  1,  1954 

For  any  new  service,  the  first  day  of  the  month 

following  the  date  of  initial  delivery  thereunder. 


For  the  first  contract  year  ending  after  August  1,  1954  under  (a)  and 
(b)  of  this  paragraph,  the  minimum  bill  shall  be  the  Demand  Charges 
computed  under  the  previously  effective  rate  schedule  to  August  1, 
1954  and  under  this  rate  schedule  thereafter,  and  the  Commodity 
Charge  for  72%  of  the  Maximum  Daily  Quantity  times  365  weighted 
for  the  number  of  days  such  previously  effective  rate  schedules  and 
this  rate  schedule  were  in  effect  respectively. 


If  the  Maximum  Daily  Quantity  has  been  changed  during  the 
contract  year,  the  Maximum  Daily  Quantity  to  be  utilised  in  computing 
the  annual  minimum  bill  shall  be  the  weighted  average  of  the  Maximum 
Daily  Quantities  in  effect  during  the  contract  year,  giving  effect  to  the 
number  of  months  during  which  each  Maximum  Daily  Quantity  was  in 
effect. 


Seller  shall,  within  60  days  from  the  end  of  a  contract  year, 
render  to  Buyer  a  bill  for  any  additional  amounts  payable  by  reason  of 
the  annual  minimum  bill,  and  Buyer  shall  make  payment  to  Seller  there* 
for  within  60  days  from  the  date  of  billing. 


Issued  by:  A.  D.  Greene,  Vice  President 
Issued  on:  August  16,  1954 


Effective:  August  1,  1954 


475 


1605 

UNITED  GAS  PIPE  LINE  COMPANY 

FPC  Gas  Tariff 

First  Revised  Volume  No.  1  Original  Sheet  No.  23 

RATE  SCHEDULE  PL-C 
PIPE  LINE  SERVICE 
CENTRAL  RATE  ZONE 
(Continued) 

5.  MAXIMUM  DAILY  QUANTITY 

I 

The  Maximum  Daily  Quantity  shall  be  the  maximum  volume  of 
gas  as  specified  in  the  Service  Agreement  which  Seller  is  obligated  to 
deliver  to  Buyer  under  this  rate  schedule  and  Buyer  is  entitled  to 
receive  on  any  one  day  except  that  for  agreements  dated  prior  to  May  15, 

1951  the  Maximum  Daily  Quantity  shall  be  that  specified  in  the  Index 
of  Maximum  Daily  Quantities  for  pipe  Line  Companies  contained  on 
Sheet  No.  99  of  this  First  Revised  Volume  No.  1. 

6.  DEMAND  CHARGE  AND  ANNUAL  MINIMUM  BILL  ADJUSTMENTS 

j 

If  Seller,  after  being  afforded  a  reasonable  opportunity  to  do  i 
so,  was  unable  to  deliver  to  Buyer,  during  any  one  or  more  days 
during  the  billing  month,  the  quantities  of  gas  requested  by  Buyer  on  i 
such  day  or  days,  up  to  the  Maximum  Daily  Quantity  in  effect  for  such  i 
billing  month,  then:  | 

(a)  The  Demand  Charge  for  such  billing  month  shall  be 
reduced  by  an  amount  equal  to  the  product  of  2. 
and  the  total  aggregate  number  of  Mcf  of  Seller's 
deficiencies  in  delivery  on  such  day  or  days,  and 

(b)  The  annual  minimum  bill  during  any  contract  year  in 
which  such  month  or  months  occur,  shall  be  reduced 
by  an  amount  equal  to  the  product  of  10.0$  and  the 
total  aggregate  number  of  Mcf  of  Seller's  deficiencies 
in  delivery  on  such  day  or  days  during  the  contract 
year,  in  addition  to  the  reduction  in  Demand  Charges 
effected  in  (a)  above. 


ssued  by:  A.  D.  Greene,  Vice  President 

ssued  on:  August  16,  1954  Effective:  August  1,  1954 
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FPC  Gas  Tariff 

First  Revised  Volume  No.  1 


Original  Sheet  No,  24 


RATE  SCHEDULE  PL-C 
PIPE  LINE  SERVICE 
CENTRAL  RATE  ZONE 
(Continued) 


UNDEHYDRATED  GAS  ADJUSTMENT 


In  cases  where  Seller  does  not  have  dehydration  facilities 
installed  on  the  effective  date  of  this  rate  schedule.  Section  2.  1(a)  of 
the  General  Terms  and  Conditions  shall  not  apply  and  the  commodity 
charge  otherwise  payable  each  month  shall  be  reduced  by  an  amount 
equal  to  the  product  of  0.  25$  and  the  number  of  Mcf  of  undehydrated 
gas  delivered  to  Buyer  during  the  month. 


DETERMINATION  OF  DELIVERIES 


If  gas  delivered  by  Seller  to  Buyer  under  this  rate  schedule 
and  under  a  transportation  rate  schedule  of  Seller  is  delivered  through 
the  same  measuring  facilities,  then  the  volume  delivered  under  this 
rate  schedule  on  any  day  shall  be  the  total  volume  delivered  less  the 
volume  delivered  by  Buyer  to  Seller  for  transportation  under  such 
transportation  rate  schedule. 


MEASUREMENT  BASE 


Refer  to  Section  1.  3  of  the  General  Terms  and  Conditions. 


0.  HEAT  CONTENT 


Refer  to  Section  2. 1  of  the  General  Terms  and  Conditions. 


GENERAL  TERMS  AND  CONDITIONS 


All  of  the  General  Terms  and  Conditions  contained  in  this 
First  Revised  Volume  No.  1  are  applicable  to  this  rate  schedule  and 
are  made  a  part  hereof  except  Sections  2.  2  and  3.  3;  and  Section  2.  1(a) 
for  deliveries  by  Seller  in  Claiborne  and  West  Carroll  Parishes, 
Louisiana. 


Issued  by:  A.  D.  Greene,  Vice  President 
Issued  on:  August  16,  1954 


Effective:  August  1,  1954 


477 


1672 


UNITED  GAS  PIPE  LINE  COMPANY 
FPC  Gas  Tariff 


First  Revised  Volume  No.  1  Original  Sheet  No.  90 

SERVICE  AGREEMENT  -  FORM  C 
(Applicable  to  Service  to  Pipe  Line  Companies) 


THIS  AGREEMENT,  made  and  entered  into  this  day  of 

i _  _ ,  _ ,  by  and  between  UNITED  GAS  PIPE 

LINE  COMPANY1,  a  Delaware  Corporation,  hereinafter  called  "Seller", 

and _ , 

hereinafter  called  "Buyer", 

WITNESSETH: 


In  consideration  of  the  covenants  and  agreements  hereinafter 
set  forth,  to  be  kept  and  performed  by  the  parties  hereto,  it  is  agreed 
by  and  between  said  parties  as  follows: 


ARTICLE  I 

SCOPE  OF  AGREEMENT 


Subject  to  the  terms,  conditions  and  limitations  hereof. 
Seller  agrees  to  sell  and  deliver  or  cause  to  be  delivered  to  Buyer, 
and  Buyer  agrees  to  purchase  and  receive  from  Seller  and  pay  Seller 
for  natural  gas  as  follows: 


Issued  by:  A.  D.  Greene,  Vice  President 
Issued  on:  August  16,  1954 


Effective:  August  1,  1954 
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UNITED  GAS  PIPE  LINE  COMPANY 
FPC  Gas  Tariff 


SERVICE  AGREEMENT  -  FORM  C 
(Continued) 

ARTICLE  H 

DELIVERY  POINT  AND  PRESSURE 


The  points  of  delivery  and  the  delivery  pressures  at  such 
points  shall  be 


ARTICLE  UI 

VOLUMETRIC  OBLIGATIONS 


Unless  and  until  increased  pursuant  to  the  later  provisions 
of  this  Article,  Seller  shall  not  be  required  to  deliver  to  Buyer  here* 
under,  and  Buyer  shall  not  be  entitled  to  receive  from  Seller, 


Issued  by:  A.  D.  Greene,  Vice  President 
Issued  on:  August  16,  1954 


Effective:  August  1,  1954 
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'UNITED  GAS  PIPE  LINE  COMPANY 
FPC  Gas  Tariff 

First  Revised  Volume  No.  1  Original  Sheet  No.  Q?- 

SERVICE  AGREEMENT  -  FORM  C 
(Continued) 


ARTICLE  HI 

VOLUMETRIC  OBLIGATIONS 
(Continued) 


Should  Buyer  desire,  at  any  time,  any  increase  in  deliveries 
from  Seller,  it  may  notify  Seller  in  writing  of  the  amount  of  the  increase 
desired  and  of  the  date  it  desires  the  increased  deliveries  commenced. 
Within  120  days  from  the  receipt  of  the  notice.  Seller  shall  notify  Buyer 
in  writing  whether  or  not,  considering,  (a)  the  remaining  term  of  the 
Service  Agreement,  (b)  the  requirements  of  Seller's  other  customers, 

(c)  Seller's  available  gas  and  system  capacity,  and  (d)  whether  Seller 
can  obtain  the  necessary  governmental  authorizations  and  obtain  and  in¬ 
stall  any  necessary  additional  equipment  and  facilities  within  the  required 
time.  Seller  will  be  willing  to  furnish  to  Buyer  the  additional  quantities 
of  gas  stated  in  Buyer's  notice. 

If  the  notice  from  Seller  states  that  it  will  furnish  the  additional 
quantities  of  gas,  the  volumes  deliverable  shall  be  increased  to  include 
such  additional  gas  effective  on  the  date  the  parties  agree  upon  in  the  new 
Service  Agreement  prepared  to  reflect  the  new  understanding.  If  the 
notice  from  Seller  states  it  will  not  deliver  the  additional  quantities  of 
gas  covered  by  Buyer's  notice,  the  volumetric  obligations  shall  remain 
unchanged. 


ARTICLE  IV 
PRICE 


i  All  gas  delivered  hereunder  shall  be  paid  for  by  Buyer  under 

Seller's  Rate  Schedules  , 

or  any  effective  superseding  rate  schedules,  on  file  with  the  Federal 
Power  Commission.  This  agreement  in  all  respects  shall  be  subject  to 
the  applicable  provisions  of  such  rate  schedules  and  to  the  General  Terms 
and  Conditions  attached  thereto  and  filed  with  the  Federal  Power  Com¬ 
mission  which  are  by  reference  made  a  part  hereof. 


■Issued  by:  A.  D.  Greene,  Vice  President 


Issued  on:  August  16,  1954  Effective:  August  1,  1954 
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UNITED  GAS  PIPE  LINE  COMPANY 

FPC  Gas  Tariff 

First  Revised  Volume  No.  1 


Original  Sheet  No.  93 


SERVICE  AGREEMENT  -  FORM  C 
(Continued) 


ARTICLE  V 
TERM 


This  agreement  shall  become  effective  on  _________ 

and  shall  continue  and  remain  in  force 

feet  for  a  period 


ARTICLE  VI 
MODIFICATION 


No  modification  of  the  terms  and  provisions  of  this  Service 
Agreement  shall  be  or  become  effective  except  by  the  execution  of  a 
superseding  Service  Agreement. 


Issued  by:  A.  D.  Greene*  Vice  President 
Issued  on:  August  16,  1954 


Effective:  August  1*  1954 
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UNITED  GAS  PIPE  LINE  COMPANY 
'PC  Gas  Tariff 

'irut  Revised  Volume  No.  1 _ 


Origii 


SERVICE  AGREEMENT  -  FORM  C 
(Continued) 

ARTICLE  VII 
SUBJECT  HEADINGS 

The  subject  headings  of  the  Articles  of  this  agreement  are  in¬ 
serted  for  convenient  reference  and  are  not  to  be  considered  in  any  in¬ 
terpretation  of  same. 

ARTICLE  VIII 

AGREEMENTS  BEING  SUPERSEDED 

i  This  agreement  supersedes,  cancels  and  terminates,  as  of  the 

effective  date  of  the  term  of  this  Service  Agreement  the  following  exist¬ 
ing  arrangements,  agreements,  contracts  and  Service  Agreements  with 
respect  to  the  sale  of  natural  gas  by  Seller  to  Buyer  for  the  purposes 
set  forth  in  Article  I  hereof: 


Both  parties  shall  be  released  from  any  and  all  obligations  under  said 
arrangements,  agreements,  contracts  and  Service  Agreements  except 
as  to  the  obligation  of  Buyer  to  pay  for  all  gas  delivered  thereunder  by 
Seller  prior  to  the  effective  date  of  the  term  of  this  Service  Agreement, 
and  for  which  payment  has  not  been  made. 

ARTICLE  IX 

SUCCESSORS  AND  ASSIGNS 

This  agreement  shall  be  binding  upon  and  inure  to  the  benefit 
of  the  successors  and  assigns  of  each  of  the  parties  hereto. 

IN  WITNESS  WHEREOF,  the  parties  hereto  have  executed  this 
agreement  in  duplicate  originals. 


ATTEST: 


(Buyer) 

(Title) 


UNITED  GAS  PIPE  LINE  COMPANY 


ATTEST: 


Vice  President 


isued  by:  A.  D.  Greene,  Vice  President 
(sued  on:  August  16,  1954 


Effective:  August  1,  1954 
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UNITED  GAS  PIPE  LINE  COMPANY  (  1 

FPC  Gas  Tariff 

First  Revised  Volume  No.  1  Original  Sheet  No.  99  } 

INDEX  OF  MAXIMUM  DAILY  QUANTITIES 
FOR  PIPE  LINE  COMPANIES 


Maximum  Contract 
Date  of  Daily  Year 

Name  of  Customer  Agreement  Quantity.!/  Anniversary 


Sales  Agreements 


Mississippi  River  Fuel  Corp. 

Aug. 

1. 

1929 

202, 

605 

Aug. 

1 

Mississippi  River  Fuel  Corp. 

Dec. 

1. 

1951 

151, 

260 

Nov. 

1 

Southe  m  Natural  Gas  Company 

May 

7, 

1951 

75, 

000 

Aug. 

1 

Southern  Natural  Gas  Company 

Sept. 

30, 

1952 

100, 

839 

May 

1 

Texas  Gas  Transmission  Corp. 

Aug. 

11. 

1952 

201, 

680 

Sept. 

1 

Texas  Eastern  Transmission  Corp. 

June 

20. 

1947 

142, 

700 

Aug. 

1 

Texas  Eastern  Transmission  Corp. 

Dec. 

1, 

1951 

390, 

250 

Aug. 

1 

Transportation  Agreements 

Southern  Natural  Gas  Company 

May 

7, 

1951 

55, 

460 

- 

Tennessee  Gas  TransmissionCo. 

Mar. 

15, 

1945 

121, 

300 

- 

Texas  Eastern  Transmission  Corp. 

(Jan. 

15. 

1948) 

70 

200 

(Nov. 

28, 

1952) 

4*vv 

1/  Under  tariff  measurement  conditions. 


Issued  by:  A.  D.  Greene,  Vice  President 

Issued  on:  August  16,  1954  Effective:  August  1, 1954 
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3*  Plaintiff  is  entitled  to  a  preliminary  injunc¬ 
tion  pendente  lite. 

THEREFORE,  upon  the  foregoing  considerations  and  find¬ 
ings,  and  the  Court  being  sufficiently  advised  in  the 
premises,  it  is  on  this  30th  day  of  lovemher,  195^ 

ORDERED,  that  defendants,  their  agents,  servants,  «a- 
ployees  and  attorneys,  and  each  of  them,  are  hereby  enjoined 
from  any  action  directly  or  indirectly  to  enforce  as 

to  plaintiff  and  its  business  and  operations  the  natural  Gas 
Act  and  Orders  17^,  17^A,  or  any  other  orders  or  regulations 
relating  thereto,  and  fran  taking  or  initiating  any  Implementing 
actions  thereunder;  provided,  however  that  this  order  shall 
not  restrain  defendants,  their  agents,  servants,  e^loyees  and 
attorneys  from  making  an  administrative  finding  and  determina¬ 
tion  in  a  hearing  properly  instituted  as  to  whether  plaintiff 
is  a  natural  gas  company  within  the  meaning  of  the  natural  Gas 
Act  or  from  thereupon  applying  to  modify  this  order  in  such 
manner  as  asy  then  appear  appropriate;  and  it  is  further 

ORDERED,  that  this  preliminary  Injunction  he  azal  renmin 
in  foil  force  art  effect  until  final  disposition  of 
case  ert  until  farther  order  of  this  Coart. 


Entered  at  Washington,  D.  C.  this  the  /  day  of 
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IX  THE  UHTED  STATES  DISTRICT  COURT 
FOR  XSE  DISTRICT  CT  COLUMBIA 

*  *  # 


UXIOH  PRODUCT*}  COMPANY, 
1 525  Fairfield  Avenue, 
Shreveport,  Louisiana, 


Plaintiff, 


VS. 


TRB  FEDERAL  FOUR  OCMKE8SIOH,  HOE. 
JEROME  K.  KUYERHDALL,  Commissioner, 
Chairman;  HOB.  CLAUDE  L.  DRAPER, 
CoBBleeloner;  HOE.  XttSCB  LU  SMITH, 
Commissioner;  BOB.  8EAB0BH  L.  DIGS!, 
Ccirnal  w loner;  HOE.  FREDERICK  STUECX, 
CoBBlsslooer, 

MU  C  Street,  X.  V., 

Washington,  D.  C. 

Defendants 


7  B  L  El  D 

.....  1  1954 

tunny  l  bull,  ckti 


Civil  Action 
Ho.  49^9  -  *54 


ORDER 


This  cause  cane  on  to  he  heard  Koveaber  30,  1954 
on  Plaintiff's  notion  for  a  preliminary  injunction  and  the 
Chart,  having  considered  the  verified  complaint  and  the 
affidavit  submitted  In  support  of  said  motion,  makes  the 
following 


FnPIHCS 


1.  Ob  July  16,  1954,  and  on  August  6,  1954, 
respectively,  defendants  Issued  Orders  174  and 
174^1  (19  Fed.  Rag.  4534  and  5081). 


<  < 


2.  Said  Orders  purpart  to  assert  Jurisdic¬ 
tion  over  producers  of  natural  gas  and,  as  amend¬ 
ed  In  part  September  24,  1954  (19  Fed.  Reg.  6301). 
require  such  producers  to  file  by  December  1,  1954, 
ell  rate  schedules  in  existence  on  June  7,  1954, 
say  later  •**•<"*»*  or  modifications  thereto,  and 
applications  tar  certificates  of  convenience  and 
necessity  tar  operations  being  conducted  on  Jtme 
7,  1954  and.  later.  __ 


3.  Orders  174  and  174-A 
notice  to  plaintiff  and  no  bearing 
their  .Issuance. 


issued  vitbont 
ms  held  before 
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k.  Ca  August  13,  195^  plaintiff  petitioned 
defendant  Federal  Power  Connlssloc  for  "rehearing" 
with  respect  to  Order  17k-A  and  re<2aestad  an  order 
holding  that  plaintiff  was  not  subject  to  the 
■atural  Gas  Act  and  was  not  required  to  co^ly 
vith  Order  17k-A.  Defendants  have  taken  no  action 
on  the  request  for  such  order  contained  la  said 
petition  for  "rehearing." 

5.  Plaintiff  has  presently  In  force  about  169 
sales  contracts  involving  a  large  dollar  aggregate 
and  as  an  active  producer  is  constantly  bringing 

In  nev  fields  and  nails  which  Involve  new  sales  of 
the  gas  prodaced.  Under  csapnlslon  of  Order  17^-A 
plaintiff  is  subjected  to  loss  of  customers  and  other 
ecooonlc  sanctions  heretofore  incurred  and  threaten¬ 
ing  to  arise  In  greater  see  sure  on  or  after 
December  1,  195%  fron  prospective  customers  declining 
to  deel  with  plaintiff  and  Atrd  party  contractors 
refusing  to  pey  increased  p^ces  called  for  by  con¬ 
tract  end  refusing  to  aske  re  labor  sene  rit  of  taxes 
advanoed  by  plaintiff  under  contract,  and  f*cn  the 
loes  of  benefit  of  escalation  provisions  in  existing 
contracts  as  wall  as  froa  threatened  inability  to 
dispose  of  future  supplies  of  natural  gas  produced 
by  plaintiff. 

6.  Plaintiff  is  and  baa  been  for  aany  years 
engaged  exclusively  In  the  production  of  oil  and 
natural  gas.  It  has  contracts  for  the  sale  of  gas  at 
veil  bead.  During  this  period  plaintiff  has  been  sub¬ 
ject  to  end  It  has  reap!  lad  with  the  lass  and  regulatory 
agencies  of  tbe  states  In  which  it  operates  -  Louisiana, 
Mississippi  and  laxas. 

7*  Plaintiff  Is  and  vlll  be  subject  to  tbe 
risk  and  threat  of  eevare  fines  and  penalties  provided 
by  the  lateral  Gas  Act  for  failure  to  co^ly  with  said 
Orders  17k  and  17V-A  rmlaas  protected  by  prallalnery 
Injunction  pending  the  determination  of  tbe  validity 
and  applicability  of  said  Orders  to  plaintiff  upon  tbe 
adlaged  in  said  - 


1.  Orders  17k  and  ITk-A  purport  to  apply  to  plaintiff; 
said  orders,  as  unrlart,  and  tha  threat  of  further  1»- 
plsnantlng  action  by  Daf andante  In  purported  pursuance 
of  the  lateral  Gas  Act  threaten  Irreparable  harm  to 
plaintiff  and  its  business  and  operations. 

2.  Par  purposes  of  this  notion  for  preliminary  Injunc¬ 
tion,  plaintiff  has  nade  a  sufficient  showing  of  facts 
to  raise  grave  and  sufficient  qiaetlon  whether  (a)  plain- 
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Hearing  Exhibit  No.  96 

UNITED  GAS  PIPE  LINE  COMPANY 

Cost  of  Service  Allocated  to  Gas  Delivered  Under  Rate 
Schedule  PL-2  to  Mississippi  River  Fuel  Corporation 

(G-1447  Facilities) 

Cost  of  Service 
Actual 

Peak  Demand 


Transmission  Costs  in  Central  Rate  Zone 
Cost  of  Gas  as  Delivered  to  Shreveport 
District 


Total 


1818 


$1,068,706 

5,049,681 

$6,118,387 


Sheet  2  of  3 


UNITED  GAS  PIPE  LINE  COMPANY 

Cost  of  Gas  Transported  Through  G-1447  Facilities  at 
Beaumont- Shreveport  District  Lines 

Unit  Costs — From  Exhibit  78A,  Sheet  22 


Commodity  Demand 

Production  $.08984795  $  . 

Transmission  .02240734  5.305723 

Total  $.11225529  $5.305723 

Amount  to  Mississippi  River  Fuel  Corporation 

Cost  of  Service 

Volumes  Actual 

Mcf  Peak  Demand 

Commodity  39,751,128  $4,462,274 

Actual  Peak  110,712  587,407 

Total  $5,049,681 
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1819 
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UNITED  GAS  PIPE  LINE  COMPANY 

Cost  of  Transporting  Gas  Through  G-1447  Facilities 
(L-129)  Through  Shreveport  and  Monroe  Districts 

Annual  Volume  L-129  98,105,119  Mcf 

Peak  Day  Volume  L-129  324,156  Mcf 

Distance  Transported  169  miles 


Transmission  Cost — Unit  Exhibit  78A,  Sheet  11 


'  Commodity 
Demand 

Other — Per  meter 


$  .096277230/MMcf  mile 
$  .022296615/Mcf  mile 
$50.79 


Transmission  Cost — 169  Miles 

Commodity 

Demand 

Costs  on  L-129 

Commodity 

Demand 


$  .01627  per  Mcf 
$3.77  per  Mcf 


$1,596,170 

1,222,068 


$2,818,238 


Amount  to  Mississippi  River  Fuel  Corporation 


Cost  of  Service 


Actual 

Volumes  Coincidental 

Mcf  Peak  Demand 

Commodity  39,751,128  $  646,750 

Actual  Peak  Day  110,712  417,385 

Other  Costs — Units  90  4,571 


Total  Cost  of  Transporting  G-1447  Gas  to 
Mississippi  Northern  Area 


$1,068,706 
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Hearing  Exhibit  No.  97 


(1820) 


Sheet  1  of  2 


UNITED  GAS  PIPE  LINE  COMPANY 

Calculation  of  Cost  of  Service  Under  Rate  Schedule 
PL-3  to  Mississippi  River  Fuel  Corporation  Using 
Cost  of  Service  in  Exhibit  77B 

Annual  Volume  73,950,800  Mcf 

Peak  Day  Volume  202,939  Mcf 

Transmission  Costs 


Commodity 

Demand 

Other — 120  Meter  Units 


$  934,886 
594,002 
5,789 


Production  Costs 


$1,534,677 

6,996,782 


Total  Cost  of  Service  PL-3 


$8,531,459 
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Rat©  Zone — Exhibit  78A — Line  10,  sheet  10  $.094614018 


(1822) 


1822 
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Hearing  Exhibit  No.  98 

UNITED  GAS  PIPE  LINE  COMPANY 


Cost  of  Service  to  Texas  Gas  Transmission  Corporation 

(Cost  of  Service — Exhibit  77B) 


Volume 

Mcf 

Unit 

Cost 

Cost  of 
Service 

Total 

Gas  Delivered  from 

Central  Rate  Zone 
Transmission  Costs 
Annual 

15,458,222 

$.012642 

$  195,423 

Peak  Day 

50,420 

$2,927 

147,579 

Meter  Units — est. 

120 

$48.24 

5,789 

Production  Costs 

$.094614 

$  348,791 
1,462,564 

$1,811,355 

Gas  Delivered  from  G-1447 
Facilities 

Transmission  Costs 
Central  Rate  Zone 

Annual  Volume 

39,751,128 

$.01627 

$  646,751 

Peak  day 

151,260 

$3.77 

570,250 

Other  per  Meter— est. 

120 

$50.79 

6,095 

Cost  of  Gas  at  Beaumont 
Shreveport  Line: 
Commodity  Volume 

39,751,128 

$.112255 

$1,223,096 

$4,462,263 

Demand  Volume 

151,260 

$5.3057 

802,540 

Total  Cost  of  Service 

$5,264,803 

6,487,899 

$8,299,254 
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UNITED  GAS  PIPE  LINE  COMPANY 

Sales  to  Texas  Gas  Transmission  Corporation 

Annual  Mcf  Peak  Day  Mcf 

Total  Sales— PL-4  55,209,350  201,680 

Less:  Gas  Delivered  from 

G-1447  Facilities  39,751,128  151,260 

Gas  Delivered  from  Central 

Rate  Zone  15,458,222  50,420 

Excerpts  From  Hearing  Exhibit  No.  100 

2307 

July  18, 1947 

Union  Producing  Company 
Shreveport,  Louisiana 

Gentlemen : 

We  have  agreed  with  you  that,  effective  7 :00  A.M.,  June 
26,  1947,  the  price  to  be  paid  you  for  gas  thereafter  pur¬ 
chased  from  you  under  the  provisions  of  the  gas  purchase 
contracts  now  in  effect  between  our  companies  covering 
your  leases  in  the  fields  hereinafter  referred  to  is  increased 
to  four  cents  (4^)  per  thousand  cubic  feet. 

The  fields  above  referred  to  are  the  following  : 

i  Monroe,  Floyd,  Lisbon,  Lake  Bistineau,  and  Sligo  in 
the  State  of  Louisiana; 

Willow  Springs  Field  in  the  State  of  Texas ;  and 

Joaquin  Field  in  the  States  of  Louisiana  and  Texas. 

If  the  foregoing  correctly  sets  forth  our  agreement  with 
respect  to  the  above  matter,  will  you  please  sign  this  letter 
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in  duplicate  in  the  space  provided  below  for  your  signa¬ 
ture,  and  return  one  copy  thereof  to  us. 

Yours  very  truly, 

United  Gas  Pipe  Line  Company 
By  M.  A.  Abernathy 
Vice  President 


Accepted  and  Agreed  to  this 
18th  day  of  July,  1947. 

Union  Producing  Company 
By  H.  R.  Bennett 
Vice  President 


2308 

GAS  PURCHASE  CONTRACT 
Floyd  Field  Contract  No.  2173 

THIS  CONTRACT  made  and  entered  into  by  and  be¬ 
tween  Union  Producing  Company,  a  corporation,  herein¬ 
after  designated  as  Seller,  and  United  Gas  Pipe  Line  Com¬ 
pany,  a  corporation,  hereinafter  designated  as  Buyer. 

WITNESSETH  THAT  I 

1.  Seller,  in  consideration  of  the  sum  of  Ten  Dollars 
($10.00)  and  other  good,  valuable  and  sufficient  considera¬ 
tions,  receipt  of  which  is  hereby  acknowledged,  and  the 
covenants  and  agreements  hereinafter  set  out,  hereby  sells 
and  agrees  to  sell  and  deliver  to  Buyer,  and  Buyer  agrees 
to  purchase  and  receive  from  Seller,  in  the  usual  conduct 
of  Buyer’s  business  and  in  accordance  with  the  terms  and 
provisions  hereof,  all  merchantable  natural  gas  produced 
from  all  wells  now  drilled  or  which  may  hereafter  be  drilled 
on  the  hereinafter  described  premises  during  the  term  of 
this  contract ;  subject,  however,  to  the  reservation  by  Seller 
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of  sufficient  natural  gas  for  the  development  and  operation 
of  its  oil  and  gas  properties  located  in  the  field  in  which 
said  premises  are  located  and  such  other  natural  gas  as 
the  lessors  are  entitled  to  use  under  the  terms  of  the  lease 
or  leases  covering  said  premises ;  said  premises  being  situ¬ 
ated  in  the  Parish  of  West  Carroll,  State  of  Louisiana,  and 
being  described  as  follows,  to  wit : 

'  (1620)  E y2  of  the  SE%  of  Sec.  3;  E y2  of  the  Ey2  of 
Section  10;  NW1/^  of  the  NE%  of  Sec.  10,  the  SW^ 
of  Sec.  11,  all  of  Section  12,  lying  West  of  Bayou 
Macon ;  Northeast  Quarter  and  the  N %  of  the  of 
the  SE1^  of  Sec.  14;  Wy*  of  the  NE%  and  the  of 
the  NWa/4  of  the  SE%  of  Section  15,  all  in  Township 
19,  Range  10  East,  Parish  of  West  Carroll,  Louisiana. 


2310 

10.  The  price  per  thousand  cubic  feet  to  be  paid  Seller  by 
Buyer  for  natural  gas  delivered  hereunder  shall  be  as  fol¬ 
lows: 

Three  Cents  (3^) 

*••*#*•••* 

15.  This  contract  shall  become  effective  on  September  26, 
1937,  and  shall  continue  in  full  force  and  effect  until  De¬ 
cember  31, 1962;  but  in  case  Seller’s  right  to  produce  natu¬ 
ral  gas  from  the  above  described  premises  is  dependent 
upon  any  oil  and  gas  lease  or  mineral  rights,  the  term  here¬ 
of  shall  be  limited  to  the  life  of  such  lease  or  of  such  min¬ 
eral  rights,  including  any  renewals  and  extensions  thereof, 
but  in  no  event  shall  extend  beyond  December  31, 1962. 
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In  Witness  Whereof,  this  contract  has  been  executed  as 
of  the  26th  day  of  September,  1937. 

Union  Producing  Company 
By  R.  H.  Hargrove 

Vice-President  (seal) 

Attest : 

[Signature  Illegible] 
Assistant  Secretary 

Witnesses : 

Lolita  Rodgers 
Harriet  L.  Vincent 

United  Gas  Pipe  Line  Company 
By  M.  A.  Abernathy 

Vice-President  (seal) 

Attest : 

J.  H.  Miracle 
Secretary 

Witnesses : 

Lolita  Rodgers 
Harriet  L.  Vincent 


2376 

GAS  PURCHASE  CONTRACT 
Monroe  Field  Contract  No.  2602 

THIS  CONTRACT  made  and  entered  into  by  and  be¬ 
tween  Union  Producing  Company,  a  corporation,  herein¬ 
after  designated  as  Seller,  and  United  Gas  Pipe  Line  Com¬ 
pany,  a  corporation,  hereinafter  designated  as  Buyer. 

WITNESSETH  THAT! 

1.  Seller,  in  consideration  of  the  sum  of  Ten  Dollars 
($10.00)  and  other  good,  valuable  and  sufficient  considera- 
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tions,  receipt  of  which  is  hereby  acknowledged,  and  the 
covenants  and  agreements  hereinafter  set  out,  hereby  sells 
and  agrees  to  sell  and  deliver  to  Buyer,  and  Buyer  agrees 
to  purchase  and  receive  from  Seller,  in  the  usual  conduct 
of  Buyer’s  business  and  in  accordance  with  the  terms  and 
provisions  hereof,  all  merchantable  natural  gas  produced 
from  all  wells  now  drilled  or  which  may  hereafter  be  drilled 
on  the  hereinafter  described  premises  during  the  term  of 
this  contract;  subject,  however,  to  the  reservation  by  Seller 
of  sufficient  natural  gas  for  the  development  and  operation 
of  its  oil  and  gas  properties  located  in  the  held  in  which 
said  premises  are  located  and  such  other  natural  gas  as 
the  lessors  are  entitled  to  use  under  the  terms  of  the  lease 
or  leases  covering  said  premises ;  said  premises  being  situ¬ 
ated  in  the  Parish  of  Ouachita,  State  of  Louisiana,  and 
being  described  as  follows,  to-wit : 

of  SE1^  of  Section  5,  less,  save  and  except  that  por¬ 
tion  lying  north  of  the  continuation  of  the  north  line  of 
Lot  8  of  Delery’s  Island  Colony;  NM>  of  XE1/*  of  Section  8; 
SE1^  of  SE1^  of  Section  10;  all  that  portion  of  Lots  2,  3 
and  N%  of  Lot  5  of  Delery’s  Island  Colony,  lying  east  of 
the  Ouachita  City  and  Monroe  Public  road,  as  per  plat 
thereof  in  Notarial  Book  T,  page  332  of  the  records  of 
Ouachita  Parish,  La.;  Lots  1,  2,  3,  and  4  of  Delery’s  Island 
Colony  as  per  survey  made  by  L.  X.  Polk  and  plat  thereof 
filed  in  back  part  of  Book  Y  of  the  records  of  Ouachita 
Parish,  Louisiana,  all  in  Township  18  N,  Range  4  E,  and 
also 

All  of  SM>  of  Lot  4 ;  all  of  SMs  of  Lot  5 ;  all  of  Lots  6  and  7 
of  Delery’s  Island  Colony  as  shown  by  map  in  Conveyance 
Book  T,  page  332,  lying  east  of  the  Monroe-Ouachita  City 
Public  road  and  all  of  Lots  9  and  10  of  Delery’s  Island 
Colony  as  shown  by  map  in  Book  T,  page  332,  all  in  Town¬ 
ship  18  X,  Range  4  E,  and  also 
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All  that  portion  of  N1/^  of  Lot  4  of  Delery’s  Island  Col¬ 
ony  which  lies  between  the  Ouachita  City  and  Monroe  Pub¬ 
lic  road  and  the  Bayou  DeSiard,  the  said  land  being 
bounded  on  the  east  by  Bayou  DeSiard,  on  the  west  by 
Ouachita  City  and  Monroe  public  road  and  containing  4 
acres,  more  or  less,  as  particularly  described  in  deed  dated 
March  30,  1920,  recorded  in  Conveyance  Book  102,  page 
525  of  the  records  of  Ouachita  Parish,  Louisiana,  all  of 
the  above  property  containing  in  the  aggregate  483.25 
acres,  more  or  less. 

*•••#••••• 

2378 

10.  The  price  per  thousand  cubic  feet  to  be  paid  Seller  by 
Buyer  for  natural  gas  delivered  hereunder  shall  be  as  fol¬ 
lows  : 

Three  (3)  Cents. 

*••••••*•• 

15.  This  contract  shall  continue  in  full  force  and  effect 
until  December  31,  1962;  but  in  case  Seller’s  right  to  pro¬ 
duce  natural  gas  from  the  above  described  premises  is  de¬ 
pendent  upon  any  oil  and  gas  lease  or  mineral  rights,  the 
term  hereof  shall  be  limited  to  the  life  of  such  lease  or  of 
such  mineral  rights,  including  any  renewals  and  extensions 
thereof,  but  in  no  event  shall  extend  beyond  December  31, 
1962. 
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In  Witness  Whereof,  this  contract  has  been  executed  on 
this  27th  day  of  June,  1947,  by  Seller,  and  executed  on  this 
30th  day  of  June,  1947,  by  Buyer. 

Union  Producing  Company 
By  H.  R.  Bennett 

Vice-President  (seal) 

Attest : 

J.  H.  Miracle 
Secretary 

Witnesses : 

Faye  Ketcham 
Molly  McIlwain 

United  Gas  Pipe  Line  Company 
By  M.  A.  Abernathy 

Vice-President  (seal) 

Attest : 

J.  H.  Miracle 
Secretary 

Witnesses : 

C.  P.  O’Dowd 
Ruth  Jones 


Excerpts  From  Hearing  Exhibit  No.  101 

Lisbon  Field  Contract  No.  2576 

2971 

THIS  AGREEMENT  made  and  entered  into  this  19th 
day  of  June,  1944,  by  and  between  Union  Producing  Com¬ 
pany,  a  corporation,  hereinafter  called  “ Union’ ’  and 
United  Gas  Pipe  Line  Company,  a  corporation,  herein¬ 
after  called  “United”; 

WITNESSETH : 

Whereas,  Union  owns  oil,  gas  and  mineral  leases  in  what 
is  known  as  the  Lisbon  Gas  Field,  Claiborne  Parish,  Louisi- 
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ana,  upon  which  Union  has  completed  various  wells  which 
are  now  producing  or  capable  of  producing  natural  gas; 
and 

Whereas,  heretofore  Union  and  United  have  entered  into 
various  Gas  Purchase  Contracts,  as  will  appear  from  the 
Records  of  Claiborne  Parish,  Louisiana,  under  the  terms 
of  which  Union  has  agreed  to  sell  and  United  has  agreed  to 
purchase  merchantable  natural  gas  produced  from  certain 
gas  wells  of  Union  located  in  said  Lisbon  Field ;  and 

Whereas,  Union  has  a  contract  with  Claiborne  Gasoline 
Company  for  the  separation,  extraction  and  marketing  of 
various  liquid  and  liquefiable  hydrocarbons  contained  in 
the  gas  produced  in  said  field,  both  from  presently  pro¬ 
ducing  wells  and  from  any  new  wells  hereafter  drilled  by 
Union ;  and 

Whereas,  United  desires  that  before  delivery  of  said  gas 
to  it  Union  shall  extract  or  cause  to  be  extracted  such 
liquid  and  liquefiable  hydrocarbons,  such  substances  being 
objectionable  to  United  in  the  operation  of  its  pipe  line 
system ; 

2972 

Now,  Therefore,  in  consideration  of  the  premises,  and  of 
the  mutual  covenants  and  agreements  hereinafter  set  forth, 
to  be  kept  and  performed  by  the  parties  hereto,  said  parties 
do  hereby  covenant  and  agree  as  follows : 


2974 

Article  IV 

The  unit  of  measurement  shall  be  one  thousand  (1,000) 
cubic  feet  of  gas,  computed  at  a  base  pressure  of  two 
pounds  gauge  pressure  above  an  assumed  atmospheric 
pressure  of  fourteen  and  seven-tenths  (14.7)  pounds  per 
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square  inch  at  an  assumed  standard  base  and  flowing  tem¬ 
perature  of  sixty  (60)  degrees  Fahrenheit  and  an  assumed 
standard  base  and  flowing  specific  gravity  of  six-tenths 
(.6),  and  said  gas  shall  be  assumed  to  obey  Boyle *s  law. 
United  shall  pay  Union  the  sum  of  three  cents  (3^)  per 
thousand  cubic  feet  for  all  gas  so  purchased. 
*••••••••* 

2977 

Article  VII 

This  agreement  shall  be  co-extensive  in  term  with  tho 
Processing  Contract  between  Union  and  Claiborne  Gaso 
line  Company,  and  if  for  any  reason  said  Processing  Con¬ 
tract  shall  not  become  effective  or  having  become  effective 
shall  thereafter  become  cancelled  or  terminated,  then  this 
agreement  shall  likewise  either  not  become  effective  or 
shall  be  cancelled  and  terminated  forthwith  upon  the  can¬ 
cellation  or  termination  of  said  Processing  Contract,  as 
the  case  may  be. 

The  provisions  hereof  shall  be  binding  upon  the  parties 
hefeto  and  their  respective  successors  and  assigns,  except 
that  Union  shall  not  sublease  the  pipe  line  system  and 
equipment  leased  to  it  by  United  without  first  obtaining 
United ’s  consent  thereto  in  writing. 
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lx  Witness  Whereof  the  parties  hereto  have  caused  this 
instrument  to  be  executed  by  their  respective  corporate  offi- 
i  cers,  thereunto  duly  authorized,  on  the  date  hereinabove 
set  out. 

Union  Producing  Company 
By  R.  H.  Hargrove 

Vice  President  (seal) 

Attest : 

I  J.  H.  Miracle 

i  Secretary 

Witnesses : 

Morris  C.  Foster 
A.  C.  Monette,  Jr. 

United  Gas  Pipe  Line  Company 
i  By  M.  A.  Abernathy 

Vice  President  (seat.) 

Attest : 

J.  H.  Miracle 
Secretary 

Witnesses : 

Morris  C.  Foster 
A.  C.  Monette,  Jr. 


Excerpts  From  Hearing  Exhibit  No.  102 

3054 

i  GAS  PURCHASE  CONTRACT 

Lake  Bistineau  Field  Contract  No.  2565 

THIS  CONTRACT  made  and  entered  into  by  and  be¬ 
tween  Union  Producing  Company,  a  corporation,  herein- 
!  after  designated  as  Seller,  and  United  Gas  Pipe  Line  Com¬ 
pany,  a  corporation,  hereinafter  designated  as  Buyer. 
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Witnesseth  That: 

1.  Seller,  in  consideration  of  the  sum  of  Ten  Dollars 
($10.00)  and  other  good,  valuable  and  sufficient  considera¬ 
tions,  receipt  of  which  is  hereby  acknowledged,  and  the 
covenants  and  agreements  hereinafter  set  out,  hereby  sells 
and  agrees  to  sell  and  deliver  to  Buyer,  and  Buyer  agrees 
to  purchase  and  receive  from  Seller,  in  the  usual  conduct 
of  Buyer’s  business  and  in  accordance  with  the  terms  and 
provisions  hereof,  all  merchantable  natural  gas  produced 
from  all  wells  now  drilled  or  which  may  hereafter  be  drilled 
on  the  hereinafter  described  premises  during  the  term  of 
this  contract ;  subject,  however,  to  the  reservation  by  Seller 
of  sufficient  natural  gas  for  the  development  and  operation 
of  its  oil  and  gas  properties  located  in  the  field  in  which 
said  premises  are  located  and  such  other  natural  gas  as  the 
lessors  are  entitled  to  use  under  the  terms  of  the  lease  or 
leases  covering  said  premises ;  said  premises  being  situated 
in  the  Parishes  of  Bossier,  Bienville  and  Webster,  State  of 
Louisiana,  and  being  described  as  follows,  to-wit : 

(30018)  All  of  the  land  belonging  to  the  State  of  Lou¬ 
isiana  within  the  meander  lines  of  Lake  Bis- 
tineau,  Township  16  North,  Range  10  West, 
Bossier,  Bienville  and  Webster  Parishes, 
Louisiana,  comprising  5,937.45  acres,  more  or 
less. 

•  ••••••••• 
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7.  Buyer  shall  have  the  right  at  Buyer’s  option,  if  at  any 
time  the  natural  pressure  in  any  well  or  wells  of  Seller 
located  on  the  above  described  premises  is  not  sufficient  to 
deliver  natural  gas  in  commercial  quantities  into  Buyer’s 
main  pipe  lines  against  the  working  pressures  therein,  to 
install  field  compressors  or  utilize  existing  field  or  main 
line  compressors  for  the  purpose  of  reducing  the  working 
pressure  in  Buyer’s  gathering  lines  to  which  such  well  or 
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wells  are  connected  so  that  the  well  or  wells  may  deliver 
natural  gas  against  the  reduced  working  pressure. 

It  is  recognized  that  Buyer’s  requirements  of  natural  gas 
may  fluctuate  from  time  to  time  and  that  said  compressor 
stations  may  not  be  operated  continuously. 

In  the  event  Buyer  installs  field  compressors  or  utilizes 
existing  field  or  main  line  compressors,  as  above  provided, 
then  the  price  to  be  paid  by  Buyer  to  Seller  hereunder  for 
all  natural  gas  delivered  thereafter  from  the  wells  con¬ 
nected  to  such  compressors  shall  be  reduced  three-fourths 
of  one  cent  (%^)  per  thousand  cubic  feet  whether  such 
compressors  are  operated  or  not ;  provided  that  if  it  should 
be  necessary  for  Buyer  to  install  additional  compressors  or 
utilize  other  existing  compressors  in  order  for  it  to  make 
more  than  one  compression  of  the  natural  gas,  the  price  to 
be  paid  by  Buyer  to  Seller  hereunder  for  all  natural  gas 
delivered  thereafter  from  the  wells  connected  to  such  com¬ 
pressors  shall  be  reduced  one  and  one-half  cents  (V/of)  per 
thousand  cubic  feet  whether  such  compressors  or  any  part 
of  them  are  operated  or  not. 

3056 

Buyer’s  exercise  of  its  option  to  install  compressors  or 
connect  said  wells  to  existing  compressors  shall  not  place 
any  obligation  on  Buyer  to  maintain  such  installation  in 
place,  and  Buyer  shall  have  the  right  at  any  time,  upon 
thirty  (30)  days’  written  notice  to  Seller,  to  remove  such 
compressors  or  disconnect  said  wells  from  such  compres¬ 
sors. 

•  ••••••••• 

10.  The  price  per  thousand  cubic  feet  to  be  paid  Seller  by 
Buyer  for  natural  gas  delivered  hereunder  shall  be  as  fol¬ 
lows: 


Three  Cents  (3tf). 
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15.  This  contract  shall  continue  in  full  force  and  effect 
until  December  31,  1962;  but  in  case  Seller’s  right  to  pro¬ 
duce  natural  gas  from  the  above  described  premises  is  de¬ 
pendent  upon  any  oil  and  gas  lease  or  mineral  rights,  the 
term  hereof  shall  be  limited  to  the  life  of  such  lease  or  of 
such  mineral  rights,  including  any  renewals  and  extensions 
thereof,  but  in  no  event  shall  extend  beyond  December  31, 
1962. 


3057 

In  Witness  Whereof,  this  contract  has  been  executed  on 
this  2nd  day  of  March,  1944,  by  Seller,  and  executed  on  this 
2nd  day  of  March,  1944,  by  Buyer. 

Union  Producing  Company 
By  K.  H.  Hargrove 
i  Vice-President 

Attest : 

,  J.  H.  Miracle 

i  Secretary 

Witnesses : 

Morris  C.  Foster 
[Signature  Illegible] 

United  Gas  Pipe  Line  Company 
By  M.  A.  Abernathy 
i  Vice-President 

Attest : 

J.  H.  Miracle 
Secretary 

Witnesses : 

Morris  C.  Foster 
[Signature  Illegible] 
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GAS  PURCHASE  CONTRACT 
Rodessa  Field  Contract  No.  2583 

THIS  CONTRACT  made  and  entered  into  by  and  be¬ 
tween  Union  Producing  Company,  a  corporation,  herein¬ 
after  designated  as  Seller,  and  United  Gas  Pipe  Line  Com¬ 
pany,  a  corporation,  hereinafter  designated  as  Buyer. 

WITNESSETH  THAT: 

1.  Seller,  in  consideration  of  the  sum  of  Ten  Dollars 
($10.00)  and  other  good,  valuable  and  sufficient  considera¬ 
tions,  receipt  of  which  is  hereby  acknowledged,  and  the 
covenants  and  agreements  hereinafter  set  out,  hereby  sells 
and  agrees  to  sell  and  deliver  to  Buyer,  and  Buyer  agrees 
to  purchase  and  receive  from  Seller,  in  the  usual  conduct 
of  Buyers  business  and  in  accordance  with  the  terms  and 
provisions  hereof,  all  merchantable  natural  gas  produced 
from  all  wells  now  drilled  or  which  may  hereafter  be  drilled 
on  the  hereinafter  described  premises  during  the  term  of 
this  contract ;  subject,  however,  to  the  reservation  by  Seller 
of  sufficient  natural  gas  for  the  development  and  operation 
of  its  oil  and  gas  properties  located  in  the  field  in  which 
said  premises  are  located  and  such  other  natural  gas  as  the 
lessors  are  entitled  to  use  under  the  terms  of  the  lease  or 
leases  covering  said  premises ;  said  premises  being  situated 
in  the  County  of  Cass,  State  of  Texas,  and  being  described 
as  follows,  to-wit: 

(7845)  Three  (3)  tracts  of  land  in  the  James  Davenport 
Survey,  Cass  County,  Texas,  aggregating  148^  acres,  and 
more  particularly  described  as  follows : 

•  •*•****•* 
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7.  Buyer  shall  have  the  right  at  Buyer’s  option,  if  at  any 
time  the  natural  pressure  in  any  well  or  wells  of  Seller 
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located  on  the  above  described  premises  is  not  sufficient  to 
deliver  natural  gas  in  commercial  quantities  into  Buyer’s 
main  pipe  lines  against  the  working  pressures  therein,  to 
install  field  compressors  or  utilize  existing  field  or  main 
line  compressors  for  the  purpose  of  reducing  the  working 
pressure  in  Buyer’s  gathering  lines  to  which  such  well  or 
wells  are  connected  so  that  the  well  or  wells  may  deliver 
natural  gas  against  the  reduced  working  pressure. 

It  is  recognized  that  Buyer’s  requirements  of  natural  gas 
may  fluctuate  from  time  to  time  and  that  said  compressor 
stations  may  not  be  operated  continuously. 

In  the  event  Buyer  installs  field  compressors  or  utilizes 
existing  field  or  main  line  compressors,  as  above  provided, 
then  the  price  to  be  paid  by  Buyer  to  Seller  hereunder  for 
all  natural  gas  delivered  thereafter  from  the  wells  con¬ 
nected  to  such  compressors  shall  be  reduced  three-fourths 
of  one  cent  (3M)  per  thousand  cubic  feet  whether  such 
compressors  are  operated  or  not ;  provided  that  if  it  should 
be  necessary  for  Buyer  to  install  additional  compressors  or 
utilize  other  existing  compressors  in  order  for  it  to  make 
more  than  one  compression  of  the  natural  gas,  the  price  to 
be  paid  by  Buyer  to  Seller  hereunder  for  all  natural  gas 
delivered  thereafter  from  the  wells  connected  to  such  com¬ 
pressors  shall  be  reduced  one  and  one-half  cents  (1*4^)  per 
thousand  cubic  feet  whether  such  compressors  or  any  part 
of  them  are  operated  or  not. 

3118 

Buyer’s  exercise  of  its  option  to  install  compressors  or 
connect  said  wells  to  existing  compressors  shall  not  place 
any  obligation  on  Buyer  to  maintain  such  installation  in 
place,  and  Buyer  shall  have  the  right  at  any  time,  upon 
thirty  (30)  days’  written  notice  to  Seller,  to  remove  such 
compressors  or  disconnect  said  wells  from  such  com¬ 
pressors. 
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10.  The  price  per  thousand  cubic  feet  to  be  paid  Seller  by 
Buyer  for  natural  gas  delivered  hereunder  shall  be  as  fol¬ 
lows: 

Four  Cents  (4^)  per  MCF. 

•  •*••••••• 

15.  This  contract  shall  continue  in  full  force  and  effect 
until  December  31,  1962;  but  in  case  Seller’s  right  to  pro¬ 
duce  natural  gas  from  the  above  described  premises  is  de¬ 
pendent  upon  any  oil  and  gas  lease  or  mineral  rights,  the 
term  hereof  shall  be  limited  to  the  life  of  such  lease  or  of 
such  mineral  rights,  including  any  renewals  and  extensions 
thereof,  but  in  no  event  shall  extend  beyond  December  31, 
1962. 


3119 

In  Witness  Whereof,  this  contract  has  been  executed  on 
this  8th  day  of  November,  1945,  by  Seller,  and  executed  on 
this  8th  day  of  November,  1945,  by  Buyer. 

Union  Producing  Company 
By  R.  H.  Hargrove 

Vice-President  (seal) 

Attest : 

J.  H.  Miracle 
Secretary 

Witnesses : 

[Signature  Illegible] 

Frances  Emmer 

United  Gas  Pipe  Line  Company 
By  M.  A.  Abernathy 

Vice-President  (seal) 

Attest: 

J.  H.  Miracle 
Secretary 

Witnesses : 

[Signature  Illegible] 

Frances  Emmer 
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Excerpts  From  Hearing  Exhibit  No.  103 

3605 

!  GAS  PURCHASE  CONTRACT 
Sligo  Field  Contract  No.  1143 

THIS  CONTRACT  made  and  entered  into  by  and  be¬ 
tween  Triangle  Drilling  Company,  Inc.  and  Union  Pro¬ 
ducing  Company,  both  corporations,  hereinafter  collec¬ 
tively  designated  as  Seller,  and  United  Gas  Pipe  Line 
Company,  a  Delaware  corporation,  hereinafter  designated 
as  Buyer; 

WITNESSETH : 

1.  Seller,  in  consideration  of  the  sum  of  Ten  Dollars 
($10.00)  and  other  good,  valuable  and  sufficient  considera¬ 
tions,  receipt  of  which  is  hereby  acknowledged,  and  the 
covenants  and  agreements  hereinafter  set  out,  hereby  sells 
and  agrees  to  sell  and  deliver  to  Buyer,  and  Buyer  agrees 
to  purchase  and  receive  from  Seller,  in  the  usual  conduct 
of  Buyer’s  business  and  in  accordance  with  the  terms  and 
provisions  hereof,  all  merchantable  natural  gas  produced 
from  below  a  depth  of  3200  feet  below  the  surface  of  the 
land  from  all  wells  now  drilled  or  which  may  hereafter  be 
drilled  on  the  hereinafter  described  premises  during  the 
term  of  this  contract ;  subject,  however,  to  the  reservation 
by  Seller  of  sufficient  natural  gas  for  the  development  and 
operation  of  said  premises  and  such  other  natural  gas  as 
the  lessors  are  entitled  to  use  under  the  terms  of  the  lease 
or  leases  covering  said  premises ;  said  premises  being  situ¬ 
ated  in  the  Parish  of  Bossier,  State  of  Louisiana,  and  be¬ 
ing  described  as  follows,  to-wit : 

3606 

Section  13,  Township  17  North,  Range  12  West. 

•  ••••••••• 
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11.  The  price  to  be  paid  Seller  by  Buyer  for  natural  gas 
delivered  hereunder  and  for  the  natural  gasoline  and  con¬ 
densate  content  thereof  shall  be  as  follows : 

(a)  Four  cents  (4^)  per  thousand  cubic  feet  of  natural 
gas ;  and 

(b)  A  royalty  on  natural  gasoline  and  condensate  ex¬ 
tracted  and  separated  from  the  natural  gas  delivered  here¬ 
under,  •  *  • 

•  ••••••••• 
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*•#*#*•*•• 

16.  This  agreement  shall  continue  and  remain  in  full 
force  and  effect  for  a  period  of  ten  (10)  years  from  the 
date  upon  which  deliveries  of  gas  are  commenced  here¬ 
under  and  shall  continue  in  force  and  effect  thereafter 
for  successive  periods  of  one  (1)  year  each,  provided, 
however, 

3621 

that  either  party  hereto  may  terminate  this  agreement  at 
the  end  of  the  original  term  or  any  succeeding  annual 
period  by  giving  to  the  other  party  at  least  ninety  (90) 
days’  prior  written  notice  of  the  intention  of  the  party 
giving  such  notice  to  terminate  this  agreement. 


3624 

In  witness  whereof,  this  contract  has  been  executed 
on  this  24th  day  of  November,  1947,  by  Seller,  and  exe¬ 
cuted  on  this  5th  day  of  December, 
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1947,  by  Buyer. 

Triangle  Drilling  Company,  Inc., 

By  A.  J.  Hodges,  President. 

Attest  : 

W.  E.  Ricks,  Secretary. 

Witnesses  : 

Mary  J.  Crock, 

J.  G.  McCullough, 

Union  Producing  Company, 

By  H.  R.  Bennett,  Vice  President. 

Attest: 

J.  H.  Miracle,  Secretary. 

Seller . 

Witnesses: 

D.  H.  Masten, 

Maxine  Bennett. 

United  Gas  Pipe  Line  Company, 

By  Ed  Parker,  Vice  President. 

Attest: 

J.  H.  Miracle,  Secretary, 

Buyer. 

Witnesses: 

M.  L.  Powell, 

Ruth  Jones, 
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GAS  PURCHASE  CONTRACT 
Sibley  Field  Contract  No.  2529 

This  Contract  made  and  entered  into  by  and  between 
Union  Producing  Company,  a  corporation,  hereinafter  des¬ 
ignated  as  Seller,  and  United  Gas  Pipe  Line  Company,  a 
corporation,  hereinafter  designated  as  Buyer. 
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WlTNESSETH  THAT: 

1.  Seller,  in  consideration  of  the  sum  of  Ten  Dollars 
($10.00)  and  other  good,  valuable  and  sufficient  considera¬ 
tions,  receipt  of  which  is  hereby  acknowledged,  and  the 
covenants  and  agreements  hereinafter  set  out,  hereby  sells 
and  agrees  to  sell  and  deliver  to  Buyer,  and  Buyer  agrees 
to  purchase  and  receive  from  Seller,  in  the  usual  conduct 
of  Buyer’s  business  and  in  accordance  with  the  terms  and 
provisions  hereof,  all  merchantable  natural  gas  produced 
from  all  wells  now  drilled  or  which  may  hereafter  be  drilled 
on  the  hereinafter  described  premises  during  the  term  of 
this  contract ;  subject,  however,  to  the  reservation  by  Seller 
of  sufficient  natural  gas  for  the  development  and  operation 
of  its  oil  and  gas  properties  located  in  the  field  in  which  said 
premises  are  located  and  such  other  natural  gas  as  the 
lessors  are  entitled  to  use  under  the  terms  of  the  lease  or 
leases  covering  said  premises;  said  premises  being  situ¬ 
ated  in  the  Parish  of  Webster,  State  of  Louisiana,  and 
being  described  as  follows,  to-wit:  (30112)  NE1^  of  SE*4 
of  Section  35,  Township  18  North,  Range  9  West. 

•  *  *  ••••••• 
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10.  The  price  per  thousand  qubic  feet  to  be  paid  Seller 
by  Buyer  for  natural  gas  delivered  hereunder  shall  be  as 
follows :  Three  (3^)  Cents. 

•  *  •  ••••••• 

15.  This  contract  shall  continue  in  full  force  and  effect 
until  December  31,  1962;  but  in  case  Seller’s  right  to  pro¬ 
duce  natural  gas  from  the  above  described  premises  is 
dependent  upon  any  oil  and  gas  lease  or  mineral  rights,  the 
term  hereof  shall  be  limited  to  the  life  of  such  lease  or  of 
such  mineral  rights,  including  any  renewals  and  extensions 
thereof,  but  in  no  event  shall  extend  beyond  December  31, 
1962. 
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In  Witness  Whereof,  this  contract  has  been  executed  on 
this  2  day  of  November,  1939,  by  Seller,  and  executed  on 
this  2  day  of  November,  1939,  by  Buyer. 

Union  Producing  Company 
By  R.  H.  Hargrove,  Vice-President. 

Attest: 

J.  H.  Miracle,  Secretary. 

Witnesses  : 

Grace  Daniels, 

[Signature  Illegible] 

United  Gas  Pipe  Line  Company 
By  M.  A.  Abernathy,  Vice-President. 

Attest: 

J.  H.  Miracle,  Secretary. 

Witnesses  : 

Lois  Cressland, 

Marjorie  Lester. 
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Excerpts  From  Hearing  Exhibit  No.  104 
AMENDMENT  TO  GAS  PURCHASE  CONTRACTS 
Bethany  Field  Contract  Nos.  1041  et  al. 

This  Agreement  made  and  entered  into  this  15th  day  of 
February,  1949,  by  and  between  Union  Producing  Com¬ 
pany,  a  Delaware  corporation,  hereinafter  designated  as 
“Seller”,  and  United  Gas  Pipe  Line  Company,  a  Dela¬ 
ware  corporation,  hereinafter  designated  as  “Buyer”, 

Witnesseth: 

Whereas,  certain  Gas  Purchase  Contracts,  to  which 
Seller  and  Buyer  are  parties,  have  heretofore  been  entered 
into,  as  set  forth  and  described  in  Exhibit  “A”  attached 
hereto ;  under  each  of  which  contracts  Seller  agreed  to  sell 
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and  Buyer  agreed  to  purchase  all  of  Seller’s  interest  in  all 
gas  produced  from  the  premises  covered  thereby;  and 

Whereas,  Seller  and  Buyer  desire  that  each  of  said  Gas 
Purchase  Contracts  set  forth  and  described  in  Exhibit  “A”, 
in  so  far  as  each  of  said  Gas  Purchase  Contracts  covers 
Seller’s  interest  in  all  gas  produced  from  the  premises 
covered  thereby,  be  amended  in  the  particulars  hereinafter 
set  forth; 

Now,  Therefore,  for  and  in  consideration  of  the  prem¬ 
ises  and  of  the  mutual  benefits  accruing  and  to  accrue  to 
the  parties  hereto  by  virtue  of  the  execution  thereof,  said 
parties  covenant  and  agree,  as  follows : 

3942 

1.  From  and  after  January  26,  1949,  Article  10  of  .each 
of  said  Gas  Purchase  Contracts  set  forth  and  described  in 
Exhibit  “A”,  in  so  far,  but  only  in  so  far,  as  said  Article 
10  applies  to  Seller’s  interest  in  the  gas  produced  from 
the  premises  covered  by  each  of  said  Gas  Purchase  Con¬ 
tracts,  shall  be  and  is  hereby  changed  and  amended  to 
thereafter  said  as  follows : 

“10.  The  price  to  be  paid  by  Buyer  to  Seller  for 
each  one  thousand  (1,000)  cubic  feet  of  gas  sold  and 
delivered  to  Buyer  hereunder  shall  be  five  cents  (5^) 
for  a  period  of  five  (5)  years  commencing  on  January 
26,  1949,  and  six  cents  (6^)  hereafter.” 

2.  From  and  after  January  26,  1949,  Article  15  of  each 
of  said  Gas  Purchase  Contracts  set  forth  and  described  in 
Exhibit  “A”,  in  so  far,  but  only  in  so  far,  as  said  Article 
15  applies  to  Seller’s  interest  in  the  gas  produced  from  the 
premises  covered  by  each  of  said  Gas  Purchase  Contracts, 
shall  be  and  is  hereby  changed  and  amended  to  thereafter 
read  as  follows : 
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“15.  This  agreement  shall  continue  and  remain  in 
full  force  and  effect  for  a  period  of  ten  (10)  years  from 
♦January  26, 1949,  and  shall  continue  in  force  and  effect 
thereafter  for  successive  periods  of  one  year  each; 
provided,  however,  that  either  party  hereto  may  ter¬ 
minate  this  agreement  at 
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the  end  of  the  original  term  or  any  succeeding  annual 
■period  by  giving  to  the  other  party  at  least  ninety 
(90)  days’  prior  written  notice  of  the  intention  of 
the  party  giving  such  notice  to  terminate  this  agree¬ 
ment.” 


Except  as  herein  specifically  changed  and  amended,  said 
Gas  Purchase  Contracts  as  heretofore  amended  shall  re¬ 
main  the  same  and  continue  in  full  force  and  effect  in 
accordance  with  all  their  respective  terms  and  provisions, 
and  shall  extend  to  and  be  binding  upon  the  respective 
successors  and  assigns  of  the  parties  hereto. 


In’  Witness  Whereof  this  agreement  has  been  executed 
on  the  date  and  in  the  year  first  hereinabove  written. 

Union  Producing  Company, 

By  H.  R.  Bennett,  Vice  President. 

Seller. 

Attest: 

J.  H.  Miracle, 

Secretary. 

United  Gas  Pipe  Line  Company, 

By  Ed  Parkes,  Vice  President. 

Buyer. 

Attest: 

J.  H.  Miracle, 

Secretary. 
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UNITED  GAS  PIPE  LINE  COMPANY 
SHREVEPORT,  LOUISIANA 

December  1, 1954 

Re :  United  Gas  Pipe  Line  Company  GPC  2075 
Union  Producing  Company  et  al. 

Bethany  Field 
Panola  County,  Texas 

Union  Producing  Company 
P.  0.  Box  1407 
Shreveport,  Louisiana 

Gentlemen : 

Please  refer  to  the  captioned  contract  and  any  previous 
amendments  thereto,  under  the  terms  of  which  we  are  obli¬ 
gated  to  reimburse  you  for  a  part  of  the  increase  in  the 
Texas  production  tax  which  you  are  obligated  to  pay  with 
respect  to  the  gas  delivered  to  us  under  such  contract  from 
and  after  September  1, 1954,  by  virtue  of  the  enactment  of 
House  Bill  15,  Chapter  2,  of  the  Acts  of  the  First  Called 
Session,  Fifty-Third  Legislature  of  the  State  of  Texas. 
House  Bill  15,  Chapter  2,  of  the  Acts  of  the  First  Called 
Session,  Fifty-Third  Legislature  of  the  State  of  Texas  is 
hereinafter  referred  to  as  “House  Bill  15.” 

This  letter  will  evidence  our  agreement  with  you  that 
for  and  in  consideration  of  the  mutual  benefits  accruing 
and  to  accrue  to  you  and  United  Gas  Pipe  Line  Company 
by  virtue  of  the  execution  hereof,  United  Gas  Pipe  Line 
Company  will,  commencing  with  deliveries  of  gas  from 
and  after  12 :01  A.  M.  on  September  1, 1954,  reimburse  you 
for  all  of  the  increases  in  Texas  production  taxes  over  and 
above  5.72%  of  the  value  of  the  gas  delivered  which  are 
lawfully  imposed  upon  and  paid  by  you  under  the  provi¬ 
sions  of  House  Bill  15  with  respect  to  the  gas  delivered  to 
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ns  tinder  the  captioned  contract.  It  is  the  intention  of  the 
parties  hereto  that,  from  and  after  this  agreement  becomes 
effective,  the  payment  and  reimbursement  of  all  produc¬ 
tion  taxes  on  gas  delivered  under  the  captioned  contract  up 
to  5.72%  of  the  value  of  the  gas  delivered  shall  be  in  ac¬ 
cordance  with  the  terms  of  the  contract  as  same  existed 
prior  to  the  execution  of  this  agreement,  but  that  produc¬ 
tion  taxes  in  excess  of  5.72%  of  the  value  of  the  gas  de¬ 
livered  but  not  in  excess  of  the  rates  for  the  respective 
periods  as  set  forth  in  the  table  below  lawfully  imposed 
upon  and  paid  by  you  under  the  provisions  of  House  Bill 
15  with  respect  to  the  gas  delivered  under  the  captioned 
contract  shall  be  reimbursed  to  you  by  United  Gas  Pipe 
Line  Company.  Such  periods  and  respective  rates  are  as 


follows : 

Period  Rate 

September  1,  1954  to  September  1,  1955  9% 

September  1,  1955  to  September  1,  1956  8% 

Thereafter  7% 
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In  the  event  that  there  are,  in  addition  to  the  addressee 
hereof,  other  parties  seller  to  the  captioned  contract,  this 
agreement  shall  not  extend  to  gas  delivered  by  such  other 
parties  seller  until  such  other  parties  seller  or  their  au¬ 
thorized  agents  execute  this  agreement  or  a  similar  agree¬ 
ment. 

Except  as  herein  expressly  changed  and  amended,  the 
captioned  contract  shall  continue  and  remain  in  full  force 
and  effect  in  accordance  with  the  respective  terms  and  pro¬ 
visions  thereof. 

If  the  foregoing  is  acceptable  to  you,  please  indicate 
your  acceptance  in  the  space  provided  below  and  return 
one  of  the  duplicate  originals  hereof  to  use  for  our  file, 
thus  constituting  this  letter  an  amendment  to  the  captioned 
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contract  and  binding  upon  ns,  out  respective  successors 
and  assigns. 

Very  truly  yours, 

United  Gas  Pipe  Line  Company, 

Ed  Pabkes,  Vice  President. 

Accepted  and  agreed  to : 

Union  Producing  Company, 

By  C.  L.  Rawlins,  Vice  President. 
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AMENDMENT  TO  GAS  PURCHASE  CONTRACTS 

Bethany  Field  Contract  No.  2075 

This  Agreement  made  and  entered  into  this  13th  day  of 
February,  1951,  by  and  between  Union  Producing  Com¬ 
pany,  a  Delaware  corporation,  hereinafter  designated  as 
Seller,  and  United  Gas  Pipe  Line  Company,  a  Delaware 
corporation,  hereinafter  designated  as  Buyer ; 

Witnesseth  : 

Whereas,  Seller  and  Buyer  have  heretofore  entered  into 
certain  Gas  Purchase  Contracts  and  Amendments  thereto, 
which  are  set  forth  and  described  in  Exhibit  “A”  attached 
hereto,  covering  the  sale  and  purchase  of  merchantable  gas 
produced  from  the  premises  covered  thereby;  and 

Whereas,  by  letter  agreement  dated  December  20,  1950, 
Seller  and  Buyer  agreed  to  amend  each  of  said  Gas  Pur¬ 
chase  Contracts  set  forth  and  described  in  Exhibit  “A”, 
as  same  have  been  heretofore  amended,  in  the  particulars 
hereinafter  set  forth; 

Now,  Therefore,  for  and  in  consideration  of  the  prem¬ 
ises  and  of  the  mutual  benefits  accruing  and  to  accrue  to 
the  parties  hereto  by  virtue  of  the  execution  hereof,  said 
parties  covenant  and  agree  as  follows : 
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L 

From  and  after  October  1, 1950,  Article  2  of  each  of  said 
Gas  Purchase  Contracts  set  forth  and  described  in  Exhibit 
“A”  shall  be  and  is  hereby  changed  and  amended  so  that 
the  following  new  paragraphs  shall  be 

4287 

inserted  at  the  end  of  Article  2 : 

‘ ‘  All  taxes  in  effect  on  October  1,  1950,  up  to  the 
respective  rates  thereof  on  said  date,  imposed  on  Seller 
with  respect  to  the  gas  delivered  hereunder,  shall  not 
be  considered  as  ‘  ‘new,  additional  or  increased  taxes” 
under  the  following  provisions  of  this  article. 

“In  the  event  that  any  new,  additional  or  increased 
taxes  are  thereafter  lawfully  imposed  on  and  paid  by 
Seller  with  respect  to  the  gas  delivered  hereunder, 
Buyer  agrees  to  reimburse  Seller  for  one-half  ( y2 )  of 
any  such  new,  additional  or  increased  taxes  so  paid 
by  Seller. 

“The  term  ‘tax’  as  used  herein  shall  mean  any  tax 
(other  than  ad  valorem,  income  or  excess  profits  taxes), 
license,  fee  or  charge  now  or  hereafter  levied,  assessed 
or  made  by  any  governmental  authority  on  the  gas 
itself  or  on  the  act,  right  or  privilege  of  production, 
severance,  gathering,  transportation,  handling,  sale 
or  delivery  of  gas  which  is  measured  by  the  volume, 
value  or  sales  price  of  the  gas  in  question;  provided, 
however,  that  the  term  ‘tax’  shall  not  be  deemed  to 
include  any  general  franchise  tax  imposed  on  corpora¬ 
tions  on  account  of  their  corporate  existence  or  on 
their  right  to  do  business  within  the  State  as  a  foreign 
corporation.” 
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n. 

From  and  after  October  1,  1950,  Article  6  of  each  of  said 
Gas  Purchase  Contracts  set  forth  and  described  in  Exhibit 
“A”  shall  be  and  is  hereby  changed  and  amended  by  de¬ 
leting  that  portion  of  said  Article  6  commencing  with  the 
words,  “Buyer  shall  have  the  right  to  maintain  such  work¬ 
ing  pressure  .  .  .”,  and  ending  with  the  words,  “pounds 
per  square  inch  gauge”. 

m. 

From  and  after  October  1, 1950,  Article  9  of  each  of  said 
Gas  Purchase  Contracts  set  forth  and  described  in  Exhibit 
“A”  shall  be  and  is  hereby  changed  and  amended  so  that 
Article  9  shall  thereafter  read  as  follows : 

“9.  It  is  recognized  that  the  Fifty-first  Legislature 
of  the  State  of  Texas  has  enacted  the  Standard  Gas 
Measurement  Law  (known  as  House  Bill  159)  stipu¬ 
lating  the  basis  of  measurement  for  all  gas  produced 
in  the  State  of  Texas.  It  is  agreed  that  all  gas  de¬ 
livered  hereunder  shall  be  measured  in  accordance  with 
the  basis  of  measurement  set  forth  in  said  law. 

“A  ‘cubic  foot  of  gas’  for  the  purpose  of  measure¬ 
ment  of  the  gas  delivered  by  Seller  to  Buyer  hereunder 
is  the  amount  of  gas  necessary  to  fill  a  cubic  foot  of 
space  when  the  gas  is  at  the  absolute  pressure  of  four¬ 
teen  and  sixty-five  one-hundredths  (14.65)  pounds  per 
square  inch  and  at  a  base  temperature  of  sixty 
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degrees  (60°)  Fahrenheit,  and  the  gas  volumes  shall 
be  computed  into  such  units  in  the  manner  described 
below.  Recognizing  that  the  average  atmospheric 
pressure  at  the  point  of  measurement  is  approximately 
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fourteen  and  seven-tenths  (14.7)  pounds  per  square 
inch,  it  is  agreed  that,  for  the  purpose  of  measurement 
hereunder,  the  atmospheric  pressure  shall  be  assumed 
to  be  fourteen  and  seven-tenths  (14.7)  pounds  per 
square  inch. 

“The  orifice  coefficient  for  each  meter  shall  be  cal¬ 
culated  at  the  above  base  pressure  and  base  tempera¬ 
ture,  at  a  flowing  temperateur  of  sixty  (60)  degrees 
Fahrenheit,  and  for  a  gas  of  sixty-hundredths  (.60) 
specific  gravity.  Pressure  taps  for  orifice  meter  in¬ 
stallations  shall  be  taken  from  the  pipe  runs  two  and 
one-half  internal  pipe  diameters  upstream  and  eight 
internal  pipe  diameters  downstream  from  the  face  of 
the  orifice  plate. 

“For  the  purpose  of  measurement,  the  flowing  tem¬ 
perature  and  the  specific  gravity  of  the  gas  delivered 
hereunder  shall  be  obtained  from  the  applicable  valid 
orders  promulgated  from  time  to  time  by  the  Railroad 
Commission  of  the  State  of  Texas  [in  the  absence  of 
such  orders  the  temperature  of  the  gas  shall  be  as¬ 
sumed  to  be  sixty  degrees  (60°)  Fahrenheit,  and  the 
specific  gravit  yof  the  gas  shall  be  assumed  to  be  sixty- 
hundredths  (.60)] ;  provided,  however,  that  Buyer  shall 
have  the  right  at  any  time 
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and  from  time  to  time  throughout  the  term  hereof  to 
install  a  recording  thermometer  and  to  make  periodic 
spot  tests  of  the  specific  gravity  of  the  gas  with  a  gas 
balance,  and  in  such  event  the  average  flowing  tem¬ 
perature  and  the  specific  gravity  of  the  gas  obtained 
from  Buyers  determinations  shall  be  used  for  the  pur¬ 
poses  of  measurement  hereunder. 

“All  orifice  meter  computations  required  shall  be 
made  in  accordance  with  formulae  and  tables  contained 
in  Metric  Metal  Works  Bulletin  E-2  (Revised  1931). 
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“The  volumes  of  gas  as  determined  in  the  manner 
described  above  shall  be  adjusted  to  give  effect  to  the 
deviation  of  such  gas  from  Boyle’s  Law,  as  follows: 

(a)  There  shall  be  determined  the  average  pressure 
(gauge)  at  which  the  gas  was  delivered  during 
the  period  under  consideration ; 

(b)  There  shall  be  selected  from  the  table  of  multi¬ 
pliers  attached  hereto  and  made  a  part  hereof, 
and  identified  as  Exhibit  “  B  ”,  the  multiplier 
corresponding  to  the  average  pressure  as  deter¬ 
mined  in  (a)  above  and  to  the  flowing  tempera¬ 
ture  which  was  used  for  the  purpose  of  measure¬ 
ment  during  the  period  under  consideration ; 

(c)  The  adjusted  volume  of  gas  for  the  period  under 
consideration  shall  be  the  result  obtained  by 
multiplying  the  volume  of  gas  as  determined 
in  the  manner  above  set  forth  by  the  multiplier 
determined  in  (b)  above. 

“If  the  Railroad  Commission  of  Texas  should  at 
any  time  disapprove  the  multipliers  set  out  in  said 
Exhibit  “  B  ”  or  if  at  any 
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time  the  composition  of  the  gas  delivered  to  Buyer 
hereunder  shall  be  materially  changed  so  that  the  mul¬ 
tipliers  set  out  in  Exhibit  “B”  are  no  longer  reason¬ 
able,  either  party  may  call  for  a  review  of  such  multi¬ 
pliers.  In  such  event  the  parties  shall  agree  upon  the 
multipliers  to  be  used  thereafter.  Such  new  multipliers 
shall  be  subject  to  the  approval  of  the  Railroad  Com¬ 
mission  of  Texas,  if  such  Commission  at  that  time  has 
jurisdiction  over  such  matters.” 

IV. 

From  and  after  October  1, 1950,  Article  10  of  each  of  said 
Gas  Purchase  Contracts  set  forth  and  described  in  Exhibit 
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“A”  shall  be  and  is  hereby  changed  and  amended  so  that 
said  Article  10  shall  thereafter  read  as  follows : 

“10.  The  price  to  be  paid  by  Buyer  to  Seller  for 
each  one  thousand  (1,000)  cubic  feet  of  gas  sold  and 
delivered  to  Buyer  hereunder  shall  be  as  follows : 

(a)  During  the  period  hereof  from  October  1,  1950 
to  January  1,  1952,  seven  cents  (7^) ; 

(b)  During  the  next  succeeding  five-year  period 
after  the  expiration  of  the  period  set  forth  in 

(a)  above,  eight  and  one-half  cents  (8 y2t) ; 

(c)  During  the  next  succeeding  five-year  period 
after  the  expiration  of  the  period  set  forth  in 

(b)  above,  nine  and  one-half  cents  (9%£) ; 

(d)  During  the  next  succeeding  five-year  period 
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after  the  expiration  of  the  period  set  forth  in 

(c)  above,  ten  and  three-fourths  cents  (10%^) ; 
and 

(e)  During  the  next  succeeding  five-year  period 
after  the  expiration  of  the  period  set  forth  in 

(d)  above,  eleven  and  three-fourths  cents 


y. 

From  and  after  October  1, 1950,  Article  15  of  each  of  said 
Gas  Purchase  Contracts  set  forth  and  described  in  Exhibit 
“A”  shall  be  and  is  hereby  changed  and  amended  so  that 
said  Article  15  shall  thereafter  read  as  follows : 

“15.  This  agreement  shall  continue  and  remain  in 
full  force  and  effect  until  January  1,  1972.’ 9 
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VI. 

Except  as  herein  specifically  changed  and  amended,  said 
Gas  Purchase  Contracts,  as  heretofore  amended,  shall  re¬ 
main  the  same  and  continue  in  full  force  and  effect  in 
accordance  with  all  their  respective  terms  and  provisions, 
and  shall  extend  to  and  be  binding  upon  the  respective  suc¬ 
cessors  and  assigns  of  the  parties  hereto. 

vn. 

From  and  after  the  date  of  execution  hereof,  the  afore¬ 
said  letter  agreement  of  December  20, 1950,  between  Buyer 
and  Seller,  shall  be  and  is  hereby  canceled  and  superseded 
by  this  agreement  insofar  as  said  letter  agreement  pertains 
to  the  Gas  Purchase  Contracts  described  in 
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said  Exhibit  “A”. 

In  Witness  Whereof,  this  agreement  has  been  executed 
on  the  date  first  hereinabove  set  forth. 


Union  Producing  Company, 

By  H.  R.  Bennett,  Vice  President . 

Seller. 


Attest: 

J.  H.  Miracle, 

Secretary. 


Attest: 
J.  H. 


United  Gas  Pipe  Line  Company, 

By  Ed  Parkes,  Vice  President. 

Buyer. 


Miracle, 

Secretary. 
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State  or  Louisiana, 

Parish  of  Caddo 

Before  Me,  the  undersigned,  a  Notary  Public  in  and  for 
said  Parish  and  State,  on  this  day  personally  appeared 
H.  R.  Bennett,  known  to  me  to  be  the  person  and  officer 
whose  name  is  subscribed  to  the  foregoing  instrument  and 
acknowledged  to  me  that  the  same  was  the  act  of  the  said 
Union  Producing  Company,  a  corporation,  and  that  he  exe¬ 
cuted  the  same  as  the  act  of  such  corporation  for  the  pur¬ 
poses  and  consideration  therein  expressed,  and  in  the  capac¬ 
ity  therein  stated. 

Given  Under  My  Hand  and  Seal  of  Office  this  the  14th 
day  of  February,  A.  D.  1951. 

Frances  Emmer, 
Notary  Public  in  and  for 
Caddo  Parish ,  Louisiana. 
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State  of  Louisiana, 

Parish  of  Caddo 

Before  Me,  the  undersigned,  a  Notary  Public  in  and  for 
said  Parish  and  State,  on  this  day  personally  appeared  Ed 
Parkes,  known  to  me  to  be  the  person  and  officer  whose 
name  is  subscribed  to  the  foregoing  instrument  and  ack¬ 
nowledged  to  me  that  the  same  was  the  act  of  the  said 
United  Gas  Pipe  Line  Company,  a  corporation,  and  that 
he  executed  the  same  as  the  act  of  such  corporation  for 
the  purposes  and  consideration  therein  expressed,  and  in 
the  capacity  therein  stated. 

Given  Under  My  Hand  and  Seal  of  Office  this  the  14th 
day  of  February,  A.  D.  1951. 

Frances  Emmer, 
Notary  Public  in  and  for 
Caddo  Parish ,  Louisiana. 
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EXHIBIT  “A” 

1.  Gas  Purchase  Contract  and  Recording  Supplement 
thereto  between  Buyer  and  Seller,  executed  on  May  4, 
1942,  which  said  Recording  Supplement  is  recorded  in 
Volume  141,  Page  294,  of  the  Deed  Records  of  Panola 
County,  Texas;  Amendment  to  Gas  Purchase  Contract 
between  Buyer  and  Seller,  executed  on  February  15, 
1949  (T.  C.  Adams  Unit). 

2.  Gas  Purchase  Contract,  Recording  Supplement  and 
Amendment  thereto  between  Buyer  and  Seller,  said  Gas 
Purchase  Contract  and  Recording  Supplement  having 
been  executed  by  Seller  on  December  2,  1947,  and  by 
Buyer  on  December  17, 1947,  which  said  Recording  Sup¬ 
plement  is  recorded  in  Volume  264,  Page  565,  of  the  Deed 
Records  of  Panola  County,  Texas;  Amendment  to  Gas 
Purchase  Contract  and  Recording  Supplement  executed 
by  Seller  on  April  26, 1948,  and  Buyer  on  April  27,  1948, 
recorded  in  Volume  267,  Page  1,  of  the  Deed  Records  of 
Panola  County,  Texas;  Amendment  to  Gas  Purchase 
Contract  between  Buyer  and  Seller,  executed  on  Febru¬ 
ary  15, 1949  (J.  M.  Jemigan Unit). 

3.  Gas  Purchase  Contract  and  Recording  Supplement  there¬ 
to  between  Buyer  and  Seller,  executed  September  26, 
1947,  which  said  Recording  Supplement  is  recorded  in 
Volume  128,  Page  391  of  the  Deed  Records,  Panola 
County,  Texas;  Amendment  to  Gas  Purchase  Contract 
between  Buyer  and  Seller,  executed  on  February  15, 1949 
(Steele  Unit). 

4.  Gas  Purchase  Contract  and  Recording  Supplement  there¬ 
to  between  Buyer  and  Seller,  executed  on  September  26, 
1937,  which  said  Recording  Supplement  is  recorded  in 
Volume  231,  Page  54  of  the  Harrison  County  Records; 
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Amendment  to  Gas  Purchase  Contract  between  Buyer 
and  Seller,  executed  on  July  1,  1949  (Laverne  Karslake 
et  al). 

5.  Gas  Purchase  Contract  and  Recording  Supplement  there¬ 
to  between  Buyer  and  Seller,  executed  on  September  26, 
1937,  which  said  Recording  Supplement  is  recorded  in 
Volume  231,  Page  51  of  the  Harrison  County  Records; 
Amendment  to  Gas  Purchase  Contract  between  Buyer 
and  Seller,  executed  on  July  1, 1949  (Jno.  S.  Bryson). 
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AMENDMENT  TO  GAS  PURCHASE  CONTRACTS 
Bethany  Field  Contract  No.  2075 

This  Agreement  made  and  entered  into  this  15th  day  of 
February,  1949,  by  and  between  Union  Producing  Com¬ 
pany,  a  Delaware  corporation,  hereinafter  designated  as 
Seller,  and  United  Gas  Pipe  Line  Company,  a  Delaware 
corporation,  hereinafter  designated  as  Buyer ; 

WlTNESSETH  : 

Whereas,  certain  Gas  Purchase  Contracts,  and  Amend¬ 
ments  thereto  to  which  Seller  and  Buyer  are  parties,  have 
heretofore  been  entered  into,  as  set  forth  and  described  in 
Exhibit  “A”  attached  hereto,  covering  the  sale  and  pur¬ 
chase  of  gas  produced  from  the  premises  covered  thereby; 
and 

Whereas,  Seller  and  Buyer  desire  that  each  of  said  Gas 
Purchase  Contracts  set  forth  and  described  in  Exhibit  “  A” 
be  amended  in  the  particulars  hereinafter  set  forth ; 

Now,  Therefore,  for  and  in  consideration  of  the  prem¬ 
ises  and  of  the  mutual  benefits  accruing  and  to  accrue  to 
the  parties  hereto  by  virtue  of  the  execution  hereof,  said 
parties  covenant  and  agree  as  follows : 

1.  For  a  period  of  five  (5)  years  commencing  on  January 
26,  1949,  and  for  successive  periods  of  one  (1)  year  there¬ 
after  during  the  term  of  said  Gas  Purchase  Contracts  unless 
this  Amendment  is  terminated  in  accordance  with  the  pro¬ 
visions  hereof,  Article  10  of  each  of  said  Gas  Purchase 
Contracts  set  forth  and  described  in  Exhibit  “A”  shall  be 
and  is  hereby  changed  and  amended  to  read  as  follows : 

4299 

1  *10.  The  price  to  be  paid  by  Buyer  to  Seller  for  each 
one  thousand  (1,000)  cubic  feet  of  gas  sold  and  de¬ 
livered  to  Buyer  hereunder  shall  be  five  (5)  cents.” 

It  is  expressly  understood  and  agreed  that  either  party 
hereto  may  cancel  and  terminate  this  amendment  to  said 
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Gas  Purchase  Contracts  at  the  end  of  the  above  mentioned 
five  (5)  year  period  or  of  any  succeeding  one  (1)  year 
period  thereafter  by  giving  to  the  other  party  ninety  (90) 
days  prior  written  notice  of  the  intention  of  the  party  giv¬ 
ing  such  notice  to  terminate  and  cancel  this  amendment. 
In  the  event  this  amendment  is  cancelled  by  either  party, 
in  accordance  with  the  provisions  hereof,  then  the  price 
to  be  paid  by  Buyer  to  Seller  for  each  one  thousand  (1,000) 
cubic  feet  of  gas  sold  and  delivered  to  Buyer  under  said 
Gas  Purchase  Contracts,  upon  the  termination  of  this  agree¬ 
ment,  shall  revert  to  and  be  in  accordance  with  the  provi¬ 
sions  set  forth  in  the  aforesaid  Gas  Purchase  Contracts. 

Except  as  herein  specifically  changed  and  amended  the 
said  Gas  Purchase  Contracts  shall  remain  the  same  and 
shall  continue  in  full  force  and  effect  in  accordance  with  all 
their  respective  terms  and  provisions  and  shall  extend  to 
and  be  binding  upon  the  respective  successors  and  assigns 
of  the  parties  hereto. 


In  Witness  Whereof  this  agreement  has  been  executed 
on  the  day 


and  in  the  year  first  above  written. 


Union  Producing  Company, 

By  H.  R.  Bennett,  Vice  President. 

Seller . 


Attest: 

J.  H.  Miracle, 

Secretary . 


Attest: 
J.  H. 


United  Gas  Pipe  Line  Company, 

By  Ed  Parkes,  Vice  President . 

Buyer . 


Miracle, 
Secretary . 
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State  of  Louisiana, 

Parish  of  Caddo 

Before  Me,  the  undersigned,  a  Notary  Public  in  and  for 
said  Parish  and  State,  on  this  day  personally  appeared 
H.  R.  Bennett,  known  to  me  to  be  the  person  and  officer 
whose  name  is  subscribed  to  the  foregoing  instrument  and 
acknowledged  to  me  that  the  same  was  the  act  of  the  said 
Union  Producing  Company,  a  corporation,  and  that  he 
executed  the  same  as  the  act  of  such  corporation  for  the 
purposes  and  consideration  therein  expressed,  and  in  the 
capacity  therein  stated. 

Given  Under  My  Hand  and  Seal  of  Office  this  the  25th 
day  of  March  A.  D.  1949. 

Prances  Emmer, 
Notary  Public  in  and  for 
Caddo  Parish ,  Louisiana . 
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State  of  Louisiana, 

Parish  of  Caddo 

Before  Me,  the  undersigned,  a  Notary  Public  in  and  for 
said  Parish  and  State,  on  this  day  personally  appeared 
Ed  Parkes,  known  to  me  to  be  the  person  and  officer  whose 
name  is  subscribed  to  the  foregoing  instrument  and  ac¬ 
knowledged  to  me  that  the  same  was  the  act  of  the  said 
United  Gas  Pipe  Line  Company,  a  corporation,  and  that 
he  executed  the  same  as  the  act  of  such  corporation  for  the 
purposes  and  consideration  therein  expressed,  and  in  the 
capacity  therein  stated. 

Given  Under  My  Hand  and  Seal  of  Office  this  the  29th 
day  of  March  A.  D.  1949. 

Frances  Emmer, 
Notary  Public  in  and  for 
Caddo  Parish ,  Louisiana. 
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EXHIBIT  “A” 

1.  Gas  Purchase  Contract  and  Recording  Supplement  there¬ 
to  between  Buyer  and  Seller,  executed  on  May  4,  1942, 
which  said  Recording  Supplement  is  recorded  in  Volume 
141,  Page  294,  of  the  Deed  Records  of  Panola  County, 
Texas  (T.  C.  Adams  Unit). 

2.  Gas  Purchase  Contract,  Recording  Supplement  and 
Amendment  thereto  between  Buyer  and  Seller,  said  Gas 
Purchase  Contract  and  Recording  Supplement  having 
been  executed  by  Seller  on  December  2,  1947,  and  by 
Buyer  on  December  17, 1947,  which  said  Recording  Sup¬ 
plement  is  recorded  in  Volume  264,  Page  565,  of  the 
Deed  Records  of  Panola  County,  Texas ;  Amendment  to 
Gas  Purchase  Contract  and  Recording  Supplement  exe¬ 
cuted  by  Seller  on  April  26, 1948  and  Buyer  on  April  27, 
1948,  recorded  in  Volume  267,  Page  1,  of  the  Deed  Rec¬ 
ords  of  Panola  County,  Texas  (J.  M.  Jemigan  Unit). 

3.  Gas  Purchase  Contract  and  Recording  Supplement  there¬ 
to  between  Buyer  and  Seller,  executed  September  26, 
1937,  which  said  Recording  Supplement  is  recorded  in 
Volume  128,  Page  391  of  the  Deed  Records,  Panola 
County,  Texas  (Steele  Unit). 
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GAS  PURCHASE  CONTRACT 
PanOla  (Bethany)  Field  Contract  No.  2075 

This  Contract  made  and  entered  into  by  and  between 
Union  Producing  Company,  a  corporation,  hereinafter  des¬ 
ignated  as  Seller,  and  United  Gas  Pipe  Line  Company,  a 
corporation,  hereinafter  designated  as  Buyer. 
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WlTNESSETH  THAT: 

1.  Seller,  in  consideration  of  the  stun  of  Ten  Dollars 
($10.00)  and  other  good,  valuable  and  sufficient  considera¬ 
tions,  receipt  of  which  is  hereby  acknowledged,  and  the 
covenants  and  agreements  hereinafter  set  out,  hereby  sells 
and  agrees  to  sell  and  deliver  to  Buyer,  and  Buyer  agrees 
to  purchase  and  receive  from  Seller,  in  the  usual  conduct 
of  Buyer’s  business  and  in  accordance  with  the  terms  and 
provisions  hereof,  all  merchantable  natural  gas  produced 
from  all  wells  now  drilled  or  which  may  hereafter  be  drilled 
on  the  hereinafter  described  premises  during  the  term  of 
this  contract;  subject,  however,  to  the  reservation  by  Seller 
of  sufficient  natural  gas  for  the  development  and  operation 
of  its  oil  and  gas  properties  located  in  the  field  in  which 
said  premises  are  located  and  such  other  natural  gas  as  the 
lessors  are  entitled  to  use  under  the  terms  of  the  lease  or 
leases  covering  said  premises;  said  premises  being  situ¬ 
ated  in  the  County  of  Panola,  State  of  Texas,  and  being 
described  as  follows,  to-wit :  (Fee  440)  Being  five  hundred 
and  eighty  (580)  acres,  more  or  less,  out  of  the  Ben  C. 
Jordan  Survey,  fully  described  in  deed  dated  March  23, 
1883,  and  recorded  in  Volume  Q,  Pages  535  to  537  of  the 
Deed  Records  of  Panola  County,  Texas,  and  also  referred 
to  in  lease  from  Mrs.  Corrie  C.  Steele  to  Magnolia  Petro¬ 
leum  Company,  dated  July  14, 1916,  and  recorded  in  Volume 
32,  Pages  234  to  236  of  the  Deed  Records  of  Panola  County, 
Texas,  to  which  reference  is  here  made  for  all  purposes. 

Buyer  shall  not  be  under  any  obligation  to  take  all  or  any 
specified  proportion  of  the  natural  gas  that  can  be  pro¬ 
duced  from  the  above  described  premises  during  any  de¬ 
fined  or  specified  time,  but  Buyer  shall  take  natural  gas 
ratably  from  the  above  lands  in  the  same  proportion  that  it 
takes  natural  gas  from  the  lands  and  leaseholds  of  others 
•from  whom  Buyer  is  now  purchasing  and  may  hereafter 
purchase  natural  gas  in  the  gas  field  in  which  said  premises 
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of  Seller  are  located.  It  is  recognized  and  agreed  that  in 
taking  natural  gas  ratably  Buyer  is  unable,  due  to  varying 
operating  conditions,  to  withdraw  natural  gas  in  exact  rat¬ 
able  proportions  during  any  specific  month,  but  Buyer 
agrees  that  it  will,  to  the  best  of  its  ability,  by  balancing 
excesses  against  deficiencies  during  periods  of  reasonable 
duration,  maintain  a  ratable  proportion  of  withdrawals 
from  Seller’s  lands  and  leaseholds  described  herein  as  com¬ 
pared  with  the  withdrawals  from  the  lands  and  leaseholds 
of  others  from  whom  Buyer  is  now  purchasing  and  may 
hereafter  purchase  natural  gas  in  the  gas  field  in  which  said 
premises  of  Seller  are  located. 

As  used  herein  the  term  “natural  gas”  means  gas  pro¬ 
duced  in  its  natural  state  from  a  well  which,  if  classified 
under  the  laws  of,  or  rulings  of  the  proper  regulatory  body 
of,  the  state  in  which  such  well  is  located,  is  not  classified 
as  an  oil  well,  and,  in  the  absence  of  any  classification  under 
such  laws  or  rulings,  such  term  shall  mean  gas  which  is 
not  associated  or  blended  with  crude  petroleum  oil  at  the 
time  of  production  from  the  well ;  Seller  reserving,  however, 
such  drip  gasoline  and  distillate  as  is  mechanically  sepa¬ 
rated  under  normal  operating  pressures  and  temperatures 
in  ordinary  commercial  type  separators  or  drips  installed 
by  Seller  at  or  near  each  well.  Such  natural  gas  to  be 
deemed  merchantable  shall  not  contain  more  than  thirty 
(30)  grains  of  sulphur  to  each  one  hundred  (100)  cubic 
feet  of  gas  nor  more  than  one  and  one-half  (1  y2)  grains 
of  hydrogen  sulphide  to  each  one  hundred  (100)  cubic  feet 
of  gas  and  shall  be  free  of  objectionable  liquids  and  solids. 

2.  Seller  hereby  warrants  the  title  to  said  natural  gas, 
the  right  to  sell  the  same  and  that  it  is  free  from  all  liens 
and  adverse  claims,  and  agrees,  if  notified  thereof  by  Buyer, 
to  indemnify  Buyer  against  all  suits,  actions,  debts,  ac¬ 
counts,  damages,  costs,  losses  and  expenses  arising  from  or 
out  of  any  adverse  legal  claims  of  any  and  all  persons  to  or 
against  said  natural  gas. 
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Seller  shall,  when  requested  by  Buyer,  furnish  Buyer 
signed  division  orders  upon  regular  forms  of  Buyer,  direct¬ 
ing  the  payment  to  the  proper  parties  of  such  amounts  as 
may  be  due  for  royalties  or  any  other  interests  in  said 
natural  gas,  and  shall  furnish  Buyer  transfer  orders  from 
time  to  time  as  required  upon  the  regular  forms  of  Buyer. 

Buyer  may  at  Buyer’s  option  pay  for  Seller  all  royalties 
on  natural  gas  delivered  hereunder  which  may  accrue  under 
the  terms  of  any  lease  or  leases  covering  the  hereinbefore 
described  premises  and  may,  at  its  option,  pay  for  Seller 
all  taxes  accruing  against  said  premises,  and  the  amounts 
so  paid  by  Buyer  for  the  account  of  Seller  shall  be  deducted 
from  the  monthly  settlement  due  Seller  by  Buyer  for  natu¬ 
ral  gas  purchased  hereunder.  All  taxes  levied  upon  the 
severance  or  production  of  natural  gas  delivered  hereunder 
shall  be  due  and  payable  by  Seller,  but  Buyer  may,  at  its 
option,  pay  same  and  deduct  the  amount  thereof  from  any 
sums  due  Seller. 
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3.  Seller  agrees  to  furnish  Buyer  complete  abstracts 
showing  good  and  merchantable  title  in  Seller  to  all  natu¬ 
ral  gas  which  may  be  produced  from  any  of  the  properties 
hereinabove  described  before  Buyer  shall  be  required  to 
connect  to  any  well  or  wells  or  to  make  settlement  for  any 
natural  gas  purchased  hereunder.  If  Seller  fails  to  furnish 
said  abstracts  within  thirty  (30)  days  from  and  after  the 
effective  date  of  this  contract,  then  Buyer  may,  at  its  option, 
procure  said  abstracts  and  reimburse  itself  for  the  expense 
thereof  out  of  any  moneys  due  or  which  may  become  due 
Seller  from  Buyer.  Seller  further  agrees  to  furnish  Buyer 
with  a  certified  copy  of  any  and  all  leases  affected  by  this 
agreement  and  to  maintain  said  leases  in  full  force  and 
effect  during  the  life  of  this  agreement  or  during  the  pri¬ 
mary  term  of  said  leases,  and  furnish  Buyer  with  proof  of 


(4305) 


the  payment  of  all  rentals,  and  the  performance  of  such 
other  obligations  as  may  be  set  forth  in  said  leases. 

4.  Seller  agrees,  at  Seller’s  expense,  to  complete  its  wells 
in  a  workmanlike  manner,  and  in  accordance  with  the  rules 
and  regulations  of  any  regulatory  body  having  jurisdiction. 

Seller  agrees,  at  Seller’s  expense,  to  keep  its  wells  in  good 
condition,  and  Seller  shall  at  its  own  expense  install  tubing 
of  the  proper  size,  but  of  not  less  than  one  and  one-quarter 
(1%)  inches  inside  diameter,  in  each  well  and  shall  equip 
each  well  with  top  connections  of  an  approved  and  stand¬ 
ard  type.  All  valves,  chokes,  fittings,  etc.,  to  be  used  in  so 
equipping  each  well,  shall  be  in  good  condition  and  shall 
have  a  rated  working  pressure  sufficiently  in  excess  of  the 
rock  pressure  of  the  well  to  provide  a  reasonable  factor 
of  safety. 

In  addition  to  the  above  equipment  to  be  installed  by 
Seller,  Seller  agrees,  at  its  expense,  to  install  and  properly 
operate  and  maintain  as  a  part  of  the  well  equipment  such 
drips,  separators  and  other  devices  as  may  be  necessary  to 
free  the  natural  gas  from  each  well  of  objectionable  liquids 
and  solids  prior  to  its  delivery  into  Buyer’s  gathering  lines, 
and  make  such  other  necessary  and  reasonable  connections 
or  changes  in  connections  as  Buyer  may  require  to  enable 
Seller  to  make  delivery  of  natural  gas  into  Buyer’s  gather¬ 
ing  lines,  and  to  the  outlet  of  said  drip,  separator  or  other 
devices,  Seller  shall  connect  a  four  (4)  inch  pipe  not  more 
than  two  hundred  (200)  feet  in  length  equipped  with  a  four 
(4)  inch  valve  and  a  four  (4)  inch  flange  union,  to  which 
the  gathering  line  of  Buyer  will  be  connected,  and  such 
point  of  connection  shall  be  the  delivery  point  hereunder. 
Such  installation  and  equipment  shall  be  subject  to  the 
inspection  and  approval  of  Buyer. 

If  Seller  fails  to  properly  equip  any  well  on  said  premises 
within  thirty  (30)  days  from  the  effective  date  of  this  con¬ 
tract,  or  within  thirty  (30)  days  of  the  completion  of  any 


560 


(4305) 


new  well  on  said  premises,  then  Buyer  shall  have  the  option 
to  install  drip,  separator,  and  all  other  necessary  devices. 
Buyer  shall  at  no  time  be  obligated  to  make  such  installa¬ 
tions  required  to  be  made  by  Seller  above,  but  if  Buyer 
exercises  its  option  to  make  such  installations  it  shall  be 
deemed  to  have  done  so  at  the  express  request  of  Seller, 
and  at  Seller’s  sole  expense  and  risk,  and  Seller  agrees  to 
pay  Buyer  the  full  cost  of  providing  and  installing  all  of 
such  equipment,  including  the  cost  of  labor,  drayage  and 
material,  plus  ten  per  cent  (10%)  of  the  total  amount  of 
such  cost  for  overhead,  and  Buyer  may  retain  the  amount 
due  it  out  of  any  moneys  which  may  be  due  or  which  may 
become  due  Seller. 

5.  At  or  near  the  delivery  point,  Buyer  shall  install, 
operate  and  maintain,  at  its  expense,  a  measuring  station 
properly  equipped  with  orifice  meter  or  meters  of  standard 
type  for  the  measurement  of  natural  gas  delivered  to  Buyer 
hereunder. 

Upon  the  receipt  from  Seller  of  the  complete  abstracts 
provided  in  Article  3  hereof  and  receipt  of  notice  from 
Seller  that  the  installation  of  drips,  separators,  etc.,  as 
provided  in  Article  4  hereof,  has  been  completed,  Buyer 
shall  proceed  with  and  complete  with  all  reasonable  dis¬ 
patch  the  installation  of  the  necessary  lines  and  measuring 
stations  to  connect  each  well  covered  by  this  contract. 
Buyer  shall,  unless  excused  by  the  provisions  of  Article  16, 
complete  its  installation  and  begin  taking  natural  gas  here¬ 
under  within  sixty  (60)  days  from  the  date  of  receipt  of 
the  abstracts  or  the  notice  that  Seller  has  completed  its 
installations,  whichever  date  is  the  later. 

6.  Buyer  shall  not  be  obligated  to  connect  to  any  well  of 
Seller  that  is  unable  to  deliver  natural  gas  in  commercial 
quantities  (commercial  quantities  being  defined  as  an 
amount  in  excess  of  five  hundred  thousand  (500,000)  cubic 
feet  per  day)  at  a  pressure  sufficient  to  enter  Buyer’s  main 
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pipe  lines  against  the  working  pressure  therein,  but  Buyer 
may  at  its  option,  at  any  time  during  the  term  of  this 
agreement,  connect  to  such  well  and  take  natural  gas  there¬ 
from. 

Buyer  shall  not  be  required  to  continue  taking  natural 
gas  from  any  well  connected  to  its  lines  when  such  well  is 
unable  to  deliver  natural  gas  in  commercial  quantities  as 
above  defined,  at  a  pressure  sufficient  to  enter  Buyer’s  main 
pipe  lines  against  the  working  pressure  in  said  lines. 

Buyer  shall  have  the  right  to  maintain  such  working  pres¬ 
sure  in  its  main  pipe  lines  as  it  elects,  provided  such  work¬ 
ing  pressure  shall  not  exceed  four  hundred  seventy-five 
(475)  pounds  per  square  inch  gauge. 

In  the  event  any  or  all  of  the  wells  to  which  Buyer  is  not 
obligated  to  connect  or  from  which  Buyer  is  not  obligated 
to  continue  taking  natural  gas,  under  this  agreement,  be 
reconditioned  or  revived  by  any  means  either  natural  or 
artificial,  or  be  plugged  back  to  a  producing  horizon  or 
horizons  above,  or  deepened  to  a  producing  horizon  or 
horizons  below  the  horizon  or  horizons  in  which  said  well 
or  wells  had  been  completed,  then  Buyer  may  at  Buyer’s 
option  connect  to  any  or  all  of  such  wells  and  take  natural 
gas  therefrom  hereunder,  or  resume  taking  natural  gas 
therefrom  hereunder. 

7.  Buyer  shall  have  the  right  at  Buyer’s  option,  if  at  any 
time  the  natural  pressure  in  any  well  or  wells  of  Seller 
located  on  the  above  described  premises  is  not  sufficient 
to  deliver  natural  gas  in  commercial  quantities  into  Buyer’s 
main  pipe  lines  against  the  working  pressures  therein,  to 
install  field  compressors  or  utilize  existing  field  or  main 
line  compressors  for  the  purpose  of  reducing  the  working 
pressure  in  Buyer’s  gathering  lines  to  which  such  well  or 
wells  are  connected  so  that  the  well  or  wells  may  deliver 
natural  gas  against  the  reduced  working  pressure. 

It  is  recognized  that  Buyer’s  requirements  of  natural  gas 
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may  fluctuate  from  time  to  time  and  tliat  said  compressor 
stations  may  not  be  operated  continuously. 

In  the  event  Buyer  installs  field  compressors  or  utilizes 
existing  field  or  main  line  compressors,  as  above  provided, 
then  the  price  to  be  paid  by  Buyer  to  Seller  hereunder  for 
all  natural  gas  delivered  thereafter  from  the  wells  con¬ 
nected  to  such  compressors  shall  be  reduced  three-fourths 
of  one  cent  (%^)  per  thousand  cubic  feet  whether  such 
compressors  are  operated  or  not ;  provided  that  if  it  should 
be  necessary  for  Buyer  to  install  additional  compressors 
or  utilize  other  existing  compressors  in  order  for  it  to  make 
more  than  one  compression  of  the  natural  gas,  the  price  to 
be  paid  by  Buyer  to  Seller  hereunder  for  all  natural  gas 
delivered  thereafter  from  the  wells  connected  to  such  com¬ 
pressors  shall  be  reduced  one  and  one-half  (1  y2f)  per  thou¬ 
sand  cubic  feet  whether  such  compressors  or  any  part  of 
them  are  operated  or  not. 
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Buyer’s  exercise  of  its  option  to  install  compressors  or 
connect  said  wells  to  existing  compressors  shall  not  place 
any  obligation  on  Buyer  to  maintain  such  installation  in 
place,  and  Buyer  shall  have  the  right  at  any  time,  upon 
thirty  (30)  days’  written  notice  to  Seller,  to  remove  such 
compressors  or  disconnect  said  wells  from  such  com¬ 
pressors. 

8.  Seller  shall  have  access  to  the  measuring  equipment  at 
all  reasonable  times,  but  readings,  calibrations  and  adjust¬ 
ments  thereof,  and  changing  of  charts  shall  be  done  by  the 
employees  or  agents  of  Buyer.  Buyer  shall  read  the  meters 
weekly,  or  as  often  as  may  be  necessary,  and  shall  keep 
said  meters  accurate  and  in  repair,  making  such  periodical 
tests  as  Buyer  may  deem  necessary.  Seller  shall  have  the 
right  to  challenge  the  accuracy  of  said  meters,  and,  when 
challenged,  the  meters  shall  be  tested  and  repaired  by 
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Buyer ;  the  cost  of  such  special  test  to  be  borne  by  Buyer  if 
the  percentage  of  inaccuracy  is  found  to  be  more  than  three 
per  cent  (3%),  but  if  the  percentage  of  inaccuracy  is  found 
to  be  less  than  three  per  cent  (3%)  the  cost  of  such  special 
test  shall  be  borne  by  Seller.  If  said  meters  are  found  on 
any  test  to  be  inaccurate  more  than  three  per  cent  (3%), 
the  corrections  shall  be  made  for  the  time  said  meters  have 
been  inaccurate,  but  in  no  event  to  extend  back  beyond  the 
last  date  settlement  for  natural  gas  was  due.  The  charts 
and  records  from  such  measuring  equipment  shall  remain 
the  property  of  Buyer.  Upon  request  of  Seller,  Buyer  shall 
submit  to  Seller  records  and  charts  from  its  measuring 
equipment,  together  with  calculations  therefrom,  for  Sell¬ 
er’s  inspection  and  verification,  subject  to  return  by  Seller 
within  twenty  (20)  days  from  receipt  thereof,  after  which 
return  the  charts  and  records  shall  be  kept  on  file  by  Buyer 
for  a  period  of  one  (1)  year,  after  which  time  they  may  at 
Buyer’s  option  be  destroyed. 

9.  A  “cubic  foot  of  gas,”  for  the  purpose  of  measure¬ 
ment  of  the  natural  gas  delivered  by  Seller  to  Buyer  here¬ 
under,  is  the  amount  of  gas  necessary  to  fill  a  cubic  foot 
of  space  when  the  gas  is  at  a  base  pressure  of  two  pounds 
gauge  pressure  above  14.7  pounds  per  square  inch  atmos¬ 
pheric  pressure  and  at  a  base  temperature  of  sixty  (60) 
degrees  Fahrenheit.  The  volumes  of  natural  gas  delivered 
hereunder  shall  be  computed  into  such  units  in  the  manner 
described  below.  Recognizing  that  the  atmospheric  pres¬ 
sure  may  vary  somewhat  from  time  to  time  and  that  the 
average  atmospheric  pressure  is  approximately  14.7  pounds 
per  square  inch,  it  is  agreed  that,  for  the  purpose  of  meas¬ 
urement  and  computation,  the  atmospheric  pressure  shall 
be  assumed  to  be  14.7  pounds  per  square  inch,  regardless 
of  the  actual  atmospheric  pressure  at  which  the  natural 
gas  is  delivered  and  measured.  It  is  likewise  agreed  that 
for  the  purpose  of  measurement  and  computation  the  flow- 
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ing  temperature  of  the  natural  gas  delivered  shall  be  as¬ 
sumed  to  be  sixty  (60)  degrees  Fahrenheit  and  the  specific 
gravity  of  the  natural  gas  delivered  shall  be  assumed  to  be 
sixty-hundredths  (.60),  and  no  correction  shall  be  made  for 
any  variation  therefrom  in  either  of  these  items.  It  is  like¬ 
wise  agreed  that  the  natural  gas  shall  be  assumed  to  obey 
Boyle ’s  law  and  no  correction  shall  be  made  for  any  varia¬ 
tion  from  this  law. 

When  orifice  meters  are  used  for  the  measurement  of 
natural  gas  hereunder,  the  hourly  orifice  coefficient  for 
each  meter  shall  be  calculated  at  the  above  base  pressure 
and  base  temperature,  at  a  flowing  temperature  of  sixty 
(60)  degrees  Fahrenheit  and  for  a  gas  of  sixty-hundredths 
(.60)  specific  gravity.  Pressure  taps  for  meter  installation 
shall  be  taken  from  the  pipe  runs  two  and  one-half  (2%) 
internal  diameters  upstream  and  eight  (8)  internal  diam¬ 
eters  downstream  from  the  face  of  the  orifice  plate. 

All  orifice  meter  computations  required  shall  be  made  in 
accordance  with  formulae  and  tables  contained  in  Metric 
Metal  Works  Bulletin  E-2. 

10.  The  price  per  thousand  cubic  feet  to  be  paid  Seller 
by  Buyer  for  natural  gas  delivered  hereunder  shall  be  as 
follows :  Foma  Cents  (4^). 

11.  For  the  purpose  of  billing  and  accounting  for  natu¬ 
ral  gas  delivered  hereunder,  the  day  shall  begin  at  7:00 
o’clock  A.  M.  and  extend  to  7 :00  o’clock  A.  M.  of  the  fol¬ 
lowing  day,  and  the  month  (hereinafter  called  “billing 
month”)  shall  begin  at  7:00  o’clock  Al.  M.  on  the  twenty- 
sixth  day  of  the  calendar  month  and  extend  to  7 :00  o’clock 
A.  M.  on  the  twenty-sixth  day  of  the  following  calendar 
month. 

Settlement  shall  be  made  by  check  each  calendar  month, 
for  all  natural  gas  delivered  during  the  billing  month  end¬ 
ing  during  the  preceding  calendar  month. 
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12.  Buyer  shall,  in  so  far  as  Seller  is  able  to  convey  such 
rights,  have  an  easement  and  servitude  on  said  premises 
for  installing,  operating  and  maintaining  equipment,  with 
the  right  to  remove  the  same  before  or  within  a  reasonable 
time  after  the  expiration  of  this  contract ;  shall  further  have 
the  right  to  operate,  inspect  and  test  measuring  equipment; 
and  shall,  at  all  times,  have  the  right  to  free  access  to  any 
part  of  Seller’s  leasehold  for  any  purpose  connected  with 
any  matter  or  thing  covered  by  this  contract. 

13.  No  conveyance  of  any  interest  or  Seller  or  of  Seller’s 
lessor  or  lessors  shall  he  binding  upon  Buyer  until  Buyer 
has  been  furnished  with  written  notice  thereof,  proper  divi¬ 
sion  and  transfer  orders  and  a  certified  copy  of  such  trans¬ 
fer  or  conveyance. 

14.  This  contract  is  subject  to  all  present  and  future 
valid  orders,  rules  and  regulations  of  any  regulatory  body 
of  the  Federal  Government  or  the  state  in  which  these 
premises  are  situated. 

15.  This  contract  shall  become  effective  on  September 
26,  1937,  and  shall  continue  in  full  force  and  effect  until 
December  31,  1962;  but  in  case  Seller’s  right  to  produce 
natural  gas  from  the  above  described  premises  is  depend¬ 
ent  upon  any  oil  and  gas  lease  or  mineral  rights,  the  term 
hereof  shall  be  limited  to  the  life  of  such  lease  or  of  such 
mineral  rights,  including  any  renewals  and  extensions  there¬ 
of,  but  in  no  event  shall  extend  beyond  December  31, 1962. 

16.  In  the  event  of  either  party  hereto  being  rendered 
unable  wholly  or  in  part  by  force  majeure  to  carry  out  its 
obligations  under  this  agreement,  other  than  to  make  pay¬ 
ments  due  hereunder,  it  is  agreed  that  on  such  party  giving 
notice  and  full  particulars  of  such  force  majeure  in  writing 
or  by  telegraph  to  the  other  party  as  soon  as  possible  after 
the  occurrence  of  the  cause  relied  on,  then  the  obligations 
of  the  party  giving  such  notice,  so  far  as  they  are  affected 
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by  sucb  force  majeure,  shall  be  suspended  during  the  con¬ 
tinuance  of  any  inability  so  caused  but  for  no  longer  period, 
and  such  cause  shall  as  far  as  possible  be  remedied  with 
all  reasonable  dispatch. 

The  term  “force  majeure”  as  employed  herein  shall  mean 
acts  of  God,  strikes,  lockouts  or  other  industrial  disturb¬ 
ances,  acts  of  the  public  enemy,  wars,  blockades,  insurrec¬ 
tions,  riots,  epidemics,  landslides,  lightning,  earthquakes, 
fires,  storms,  floods,  washouts,  arrests  and  restraints  of 
governments  and  people,  civil  disturbances,  explosions, 
breakage  or  accident  to  machinery  or  lines  of  pipe,  the 
necessity  for  making  repairs  or  alterations  to  machinery  or 
lines  of  pipe,  freezing  of  wells  or  lines  of  pipe,  partial  or 
entire  failure  of  wells,  and  any  other  causes,  whether  of 
the  kind  herein  enumerated  or  otherwise  not  within  the  con¬ 
trol  of  the  party  claiming  suspension  and  which  by  the  exer¬ 
cise  of  due  diligence  such  party  is  unable  to  prevent  or 
overcome. 
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17.  As  between  the  parties  hereto,  Seller  shall  be  in  con¬ 
trol  and  possession  of  its  natural  gas  deliverable  hereunder 
and  responsible  for  any  damage  or  injury  caused  thereby 
until  the  same  shall  have  been  delivered  to  Buyer,  after 
which  delivery  Buyer  shall  be  deemed  to  be  in  exclusive 
control  and  possession  thereof  and  responsible  for  any 
injury  or  damage  caused  thereby. 

18.  All  the  stipulations,  terms  and  conditions  of  this 
contract  shall  extend  to  and  be  binding  upon  the  respective 
legal  representatives,  successors  and  assigns  of  the  parties 
hereto,  and  shall  constitute  a  real  right  and  covenant  run¬ 
ning  with  the  land. 
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In  Witness  Whereof,  this  contract  has  been  executed 
as  of  the  26th  day  of  September,  1937. 

Union  Producing  Company, 

By  R.  H.  Hargrove,  Vice-President. 

Attest  : 

A.  F.  McClellan,  Assistant  Secretary. 

Witnesses: 

Lolita  Rodgers, 

Harriet  L.  Vincent. 

United  Gas  Pipe  Line  Company, 

By  M.  A.  Abernathy,  Vice-President. 

Attest: 

J.  H.  Miracle,  Secretary. 

Witnesses: 

Lolita  Rodgers, 

Harriet  L.  Vincent. 
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Excerpts  From  Hearing  Exhibit  No.  106 

Cotton  Valley  Field  Contract  No.  858 

This  agreement  made  and  entered  into  this  20th  day  of 
July,  1948,  by  and  between  Cotton  Valley  Operators 
Committee,  acting  by  and  through  its  duly  authorized 
Chairman,  for  and  on  behalf  of  and  as  agent  for  all  of 
the  Operators  under  that  certain  agreement  known  as 
“Cotton  Valley  Unitization  and  Pressure  Maintenance 
Agreement”,  hereinafter  called  “Sellers”,  and  United  Gas 
Pipe  Line  Company,  a  corporation  of  the  State  of  Dela¬ 
ware,  authorized  to  do  business  in  the  State  of  Louisiana, 
hereinafter  called  “Buyer”; 

WITNESSETH  : 

Whereas,  by  contract  dated  April  29,  1940,  The  Ohio 
Oil  Company  et  al  agreed  to  sell,  and  Buyer  agreed  to  pur- 
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chase  gas  produced  from  certain  lands  therein  described 
and  referred  to,  situated  in  the  Cotton  Valley  Field,  Web¬ 
ster  Parish,  Louisiana ;  and 

Whereas,  the  parties  hereto  desire  to  amend  said  con¬ 
tract  of  April  29,  1940,  in  the  particulars  hereinafter  set 
forth. 

Now,  therefore,  in  consideration  of  the  premises  and  of 
the  mutual  covenants  and  agreements  herein  contained, 
;the  parties  hereto  do  hereby  enter  into  the  following 
amendatory  agreement. 
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5. 

From  and  after  the  effective  date  hereof,  Article  VII 
of  said  contract  of  April  29,  1940  shall  be  and  is  hereby 
charged  and  amended  in  the  following  particulars,  to-wit: 

(a)  The  words  and  figures  ‘‘three  cents  (3^)”, 
now  appearing  in  the  next  to  the  last  subparagraph  of 
Section  (B)  of  said  Article  VH,  shall  be  changed, 
wherever  appearing  in  said  subparagraph,  to  there¬ 
after  read  “six  cents  (6^)”;  and 

(ii)  All  of  that  portion  of  Article  VII,  commenc¬ 
ing  with  the  words  “In  addition  to  the  above  prices 
for  gas  *  *  *”  and  ending  with  the  last  word  of  said 
Article  VII,  shall  be  stricken  out  and  eliminated  from 
said  Articles  VIL 
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8. 

This  amendatory  agreement  shall  be  and  is  hereby  made 
effective  as  of  June  26,  1948. 
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9. 

Except  as  herein  specifically  changed  and  amended,  said 
contract  of  April  29,  1940  shall  remain  the  same  and  con¬ 
tinue  in  full  force  and 
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effect  as  written. 

Witness  the  execution  hereof,  on  the  day  and  year 
first  above  written. 

Cotton  Valley  Operators  Committee 
By  J.  J.  Frommer,  Chairman 

Witnesses  : 

Wild  a  Courtney 
Hazel  Welsh 

United  Gas  Pipe  Line  Company 
By  Ed  Parses,  Vice  President 

Attest: 

J.  H.  Miracle,  Secretary 

Witnesses  : 

C.  C.  Barnett 
Crystal  Nicholson 
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GAS  PURCHASE  CONTRACT 
Waskom  Field  Contract  No.  2094 

This  contract  made  and  entered  into  by  and  between 
Union  Producing  Company,  a  corporation,  hereinafter 
designated  as  Seller,  and  United  Gas  Pipe  Line  Company, 
a  corporation,  hereinafter  designated  as  Buyer. 

Withnesseth  that  : 

1.  Seller,  in  consideration  of  the  sum  of  Ten  Dollars 
($10.00)  and  other  good,  valuable  and  sufficient  considera- 
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tions,  receipt  of  wliich  is  hereby  acknowledged,  and  the 
covenants  and  agreements  hereinafter  set  out,  hereby  sells 
and  agrees  to  sell  and  deliver  to  Buyer,  and  Buyer  agrees 
to  purchase  and  receive  from  Seller,  in  the  usual  conduct 
of  Buyer’s  business  and  in  accordance  with  the  terms  and 
provisions  hereof,  all  merchantable  natural  gas  produced 
from  all  wells  now  drilled  or  which  may  hereafter  be  drilled 
on  the  hereinafter  described  premises  during  the  term  of 
this  contract ;  subject,  however,  to  the  reservation  by  Seller 
of  sufficient  natural  gas  for  the  development  and  operation 
of  its  oil  and  gas  properties  located  in  the  field  in  which 
said  premises  are  located  and  such  other  natural  gas  as 
the  lessors  are  entitled  to  use  under  the  terms  of  the  lease 
or  leases  covering  said  premises ;  said  premises  being  situ¬ 
ated  in  the  County  of  Harrison,  State  of  Texas  and  being 
described  as  follows,  to-wit : 

(4441)  Tract  A:  All  that  certain  tract,  lot  or  parcel  of 
land  being  4.1  acres  of  the  R.  W.  Bedford  Headright  Sur¬ 
vey  situated  in  Harrison  County,  Texas,  about  20  miles 
East  from  the  City  of  Marshall,  Beginning  on  the  West 
Boundary  line  of  said  Bedford  Grant  988  vrs.  South  from 
the  Northwest  corner  of  same  it  being  the  South  West 
corner  of  a  tract  of  land  purchased  by  me  from  Z.  N. 
Vaughan  a  double  Mulberry  Stump  Brs  N  42%  E  7.4  vrs 
and  an  Ash  Brs  S  24^  W  2.6  vrs  marked  XH;  Thence 
East  78  vrs.  to  a  corner  in  the  Middle  of  the  Waskom  and 
Elysian  Fields  Road ;  Thence  with  said  road  N  8% 
W  201  vrs.  N  6  W  240  vrs.  N-1%  W  285  vrs  to  corner  in 
same ;  Thence  with  said  road  N  8%  W  201  vrs.  N  6  W  240 
vrs  N  1%  W  285  vrs.  to  comer  in  same ;  Thence  West  20 
vrs.  to  my  Northwest  corner  and  east  line  of  a  tract  of  land 
owned  by  J.  H.  and  J.  S.  Bryson ;  Thence  South  1%  E  723 
vrs.  to  the  place  of  beginning.  And  containing  571  acres, 
more  or  less. 

90.7  acres  in  the  T.  D.  Wilson  Survey  Abstract  809  being 
the  East  90.7  acres  of  Block  2  of  260.0  acres  awarded  to 
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Harry  P.  Watson  in  Partition  Judgment  in  the  suit  of 
J.  W..  George  et  al  vs.  H.  P.  Watson  et  al,  recorded  in  Vol. 
77,  pages  190-193,  Deed  Records,  Harrison  County,  Texas, 
said  90.7  acres  being  more  particularly  described  as  fol¬ 
lows,  to-wit :  Beginning  at  the  NE  corner  of  said  Block  2 
at  a  stake  150.0  varas  South  from  the  SE  comer  of  the 
J.  J.  Blair  320.0  acre  grant  from  which  a  hickory  brs.  N. 
64  degs.  E  3.7  vrs.  and  a  post  oak  brs.  N.  25  degs.  East  7.8 
vrs.  both  marked  X;  Thence  S  556  vrs.  to  the  SE  corner 
of  said  Block  2;  Tence  West  along  the  S  line  of  said  Block 
2  913.6  vrs.  more  or  less ;  Thence  N.  556  vrs.  more  or  less  to 
a  point  in  the  N.  line  of  said  Block  2 ;  Thence  E.  920.5  vrs 
more  or  less  to  the  point  of  beginning. 

Tract  B :  129.4  acres  more  or  less  in  the  Simpson  Hollo¬ 
way  Grant,  the  T.  D.  Wilson  Surveys,  Abstract  Nos.  809 
and  811,  being  more  particularly  described  as  follows; 
to-wit :  Beginning  at  the  NW  comer  of  Block  2  awarded  to 
Harry  P.  Watson  in  the  Partition  Judgment  in  the  Suit  of 
J.  W.  George  et  al  vs.  H.  P.  Watson  et  al,  recorded  in  Vol. 
77,  page  193,  Deed  Records  of  Harrison  County,  Texas; 
Thence  E.  along  the  N.  line  of  said  Block  2,  1282.2  vrs. 
more  or  less  to  a  point ;  Thence  S.  556  vrs.  more  or  less  to 
a  point  in  the  S.  line  of  said  Block  2 ;  Thence  W.  1346.2  vrs. 
more  or  less  to  the  SW  corner  of  said  Block  2 ;  Thence  N. 
6.5  degs.  E.  560  varas  to  the  place  of  beginning. 
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10.  The  price  per  thousand  cubic  feet  to  be  paid  Seller  by 
Buyer  for  natural  gas  delivered  hereunder  shall  be  as  fol¬ 
lows:  Four  Cents — (4^) 


15.  This  contract  shall  become  effective  on  September 
26,  1937,  and  shall  continue  in  full  force  and  effect  until 
December  31,  1962;  but  in  case  Seller’s  right  to  produce 
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natural  gas  from  the  above  described  premises  is  dependent 
upon  any  oil  and  gas  lease  or  mineral  rights,  the  term 
hereof  shall  be  limited  to  the  life  of  such  lease  or  of  such 
mineral  rights,  including  any  renewals  and  extensions 
thereof,  but  in  no  event  shall  extend  beyond  December 
31, 1962. 
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In  witness  whereof,  this  contract  has  been  executed  as 
of  the  26th  day  of  September,  1937. 

Union  Producing  Company 
By  R.  H.  Hargrove,  Vice-President 

Attest: 

A.  F.  McClellan,  Assistant  Secretary 

Witnesses  : 

Lolita  Rodgers 
Harriet  L.  Vincent 

United  Gas  Pipe  Line  Company 
By  M.  A.  Abernathy,  Vice-President 

Attest: 

J.  H.  Miracle,  Secretary . 

Witnesses  : 

Lolita  Rodgers 
Harriet  L.  Vincent 
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GAS  PURCHASE  CONTRACT 

Joaquin  Field  (Texas)  Contract  No.  2540 

This  contract  made  and  entered  into  by  and  between 
Union  Producing  Company,  a  corporation,  hereinafter 
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designated  as  Seller,  and  United  Gas  Pipe  Line  Company, 
a  corporation,  hereinafter  designated  as  Buyer. 

WITNESSETH  THAT: 

1.  Seller,  in  consideration  of  the  sum  of  Ten  Dollars 
($10.00)  and  other  good,  valuable  and  sufficient  considera¬ 
tion,  receipt  of  which  is  hereby  acknowledged,  and  the 
covenants  and  agreements  hereinafter  set  out,  hereby  sells 
and  agrees  to  sell  and  deliver  to  Buyer,  and  Buyer  agrees 
to  purchase  and  receive  from  Seller,  in  the  usual  conduct 
of  Buyer’s  business  and  in  accordance  with  the  terms  and 
provisions  hereof,  all  merchantable  natural  gas  produced 
from  all  wells  now  owned,  or  which  may  hereafter  be  ac¬ 
quired  by  Seller,  subject  to  and  in  accordance  with  the 
terms  and  provisions  of  that  certain  Working  Agreement 
dated  as  of  June  25, 1940,  between  Shell  Oil  Company,  Inc., 
and  Union  Producing  Company,  and  situated  on  the  here¬ 
inafter  described  premises,  during  the  term  of  this  con¬ 
tract;  subject,  however,  to  the  reservation  by  Seller  of 
sufficient  natural  gas  for  the  development  and  operation 
of  said  premises  and  such  other  natural  gas  as  the  lessors 
are  entitled  to  use  under  the  terms  of  the  lease  or  leases 
covering  said  premises;  said  premises  being  situated  in 
the  County  of  Shelby,  State  of  Texas,  and  being  described 
as  follows,  to-wit :  (20132)  The  following  described  land 
situated  in  Shelby  County  on  the  West  bank  of  Sabine 
River,  being  all  of  the  William  Moody  Survey,  and  being 
bounded  on  the  North  by  lands  owned  by  J.  S.  Price,  on 
the  East  by  lands  owned  by  J.  V.  Reed,  on  the  South  by 
lands  owned  by  D.  C.  Brown  and  Jeff  Culberson,  and  on 
the  West  by  land  owned  by  J.  W.  Dickson,  and  containing 
320  acres,  more  or  less. 

•  ••••••••  • 
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10.  The  price  per  thousand  cubic  feet  to  be  paid  Seller 
by  Buyer  for  natural  gas  delivered  hereunder  shall  be 
as  follows:  Three  Cents  (3^) 


15.  This  contract  shall  continue  in  full  force  and  effect 
until  December  31,  1962;  but  in  case  Seller’s  right  to 
produce  natural  gas  from  the  above  described  premises  is 
dependent  upon  any  oil  and  gas  lease  or  mineral  rights, 
the  term  hereof  shall  be  limited  to  the  life  of  such  lease  or 
of  such  mineral  rights,  including  any  renewals  and  exten¬ 
sions  thereof,  but  in  no  event  shall  extend  beyond  Decem¬ 
ber  31,  1962. 
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In  witness  whereof,  this  contract  has  been  executed  on 
this  7th  day  of  November  1940,  by  Seller,  and  executed  on 
this  7th  day  of  November,  1940,  by  Buyer. 


Union  Producing  Company 
By  John  A.  Ivy,  Vice-President 

Attest: 

J.  H.  Miracle,  Secretary 

Wetnesses  : 

Marjorie  Hartiens 


Attest: 


United  Gas  Pipe  Line  Company 
By  M.  A.  Abernathy,  Vice-President 

J.  H.  Miracle,  Secretary 
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GAS  PURCHASE  CONTRACT 
Joaquin  Field  (Louisiana)  Contract  No.  1169 

This  contract  made  and  entered  into  by  and  between 
Union  Producing  Company,  a  Delaware  corporation,  indi¬ 
vidually  and  as  operator,  hereinafter  designated  as 
“Seller,”  and  United  Gas  Pipe  Company,  a  Delaware  cor¬ 
poration,  hereinafter  designated  as  “Buyer”; 

Witnessteh  : 

Whereas,  the  Department  of  Conservation  of  the  State 
of  Louisiana,  by  Integration  Order  No.  28-E-5,  dated  July 
7,  1945,  has  pooled,  unitized,  and  consolidated  into  one 
unit  and  one  tract  for  the  production  of  gas  from  the  Pettit 
Zone  (Sligo  Formation)  of  the  Logansport  Field,  all  the 
separately  owned  property  interests  embraced  within  all 
of  the  South  Half  of  Irregular  Section  28  and  all  of  Ir¬ 
regular  Section  33,  Township  12  North,  Range  16  West, 
DeSoto  Parish,  Louisiana;  and 

Whereas,  the  Union  Producing  Company  is  the  operator 
of  said  unit ; 

Now,  therefore,  Seller,  in  consideration  of  the  sum  of 
Ten  Dollars  ($10.00)  and  other  good,  valuable  and  suffi¬ 
cient  considerations,  receipt  of  which  is  hereby  acknowl¬ 
edged,  and  the  covenants  and  agreements  hereinafter  set 
out,  hereby  sells  and  agrees  to  sell  and  delivery  to  Buyer, 
and  Buyer  agrees  to  purchase  and  receive  from  Seller,  in 
the  usual  conduct 
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of  Buyer’s  business  and  in  accordance  with  the  terms  and 
provisions  hereof,  all  merchantable  natural  gas  produced 
from  all  wells  now  drilled  or  yhich  may  hereafter  be  drilled 
on  the  South  Half  of  Irregular  Section  28  and  all  of  Irregu¬ 
lar  Section  33,  Township  12  North,  Range  16  West,  DeSoto 
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Parish,  Louisiana,  during  the  term  of  this  contract;  sub¬ 
ject,  however,  to  the  reservation  by  Seller  of  sufficient 
natural  gas  for  the  development  and  operation  of  said 
premises  and  such  other  natural  gas  as  the  lessors  are  en¬ 
titled  to  use  under  the  terms  of  the  lease  or  leases  covering 
said  premises. 

•  •••*«•••• 
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10.  The  price  per  thousand  cubic  feet  to  be  paid  Seller 
by  Buyer  for  gas  sold  and  delivered  to  Buyer  hereunder 
shall  be  as  follows : 

(a)  Four  cents  (4^)  from  and  after  June  26,  1947, 
for  the  interest  in  said  gas  owned  by  Seller; 

(b)  Four  cents  (4^)  from  and  after  June  26,  1947, 
for  the  interest  in  said  gas  owned  by  any  other  party, 
which  such  other  party,  or  Seller  as  Operator,  under 
proper  authorization  from  such  other  party,  specifi¬ 
cally  covers  by  an  instrument,  entered  into  on  or  before 
June  26,  1948,  ratifying  and  adopting  this  gas  pur¬ 
chase  contract  for  a  term  of  not  less  than  five  (5) 
years ; 
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15.  This  contract,  insofar  as  it  covers  the  interest  owned 
by  Seller  in  the  gas  sold  and  delivered  hereunder,  shall 
continue  and  remain  in  full  force  and  effect  until  Decem¬ 
ber  31,  1962 ;  and  insofar  as  it  covers  the  interests  owned 
by  other  parties  in  the  gas  sold  and  delivered  hereunder, 
it  shall  continue  and  remain  in  full  force  and  effect  until 
December  31,  1962,  or  so  long  as  said  respective  interests 
remain  covered  by  and  subject  to  this  contract,  whichever 
is  the  shorter  period. 
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In  witness  whereof,  this  contract  has  been  executed  on 
this  30th  day  of  March,  1948,  by  Seller,  and  executed  on 
this  30th  day  of  March,  1948,  by  Buyer. 

Union  Producing  Company, 
Individually  and  as  Operator 
By  H.  R.  Bennett,  Vice  President 

Attest  : 

B.  H.  Winham,  Asst.  Secretary 

Seller. 

Witnesses  : 

L.  C.  Dean 
J.  W.  Bibb 

United  Gas  Pipe  Line  Company 
By  Ed  Parses,  Vice  President 

Attest  : 

B.  H.  Winham,  Asst.  Secretary 

Buyer. 

Witnesses: 

L.  C.  Dean 
J.  W.  Bibb 
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Carthage  Field  Contract  No.  2578 

This  contract  made  and  entered  into  by  and  between 
Union  Producing  Company,  a  corporation,  hereinafter 
designated  as  Seller,  and  United  Gas  Pipe  Line  Company, 
a  corporation,  hereinafter  designated  as  Buyer ; 

WITNESSETH : 

1.  Seller,  in  consideration  of  the  sum  of  Ten  Dollars 
($10.00)  and  other  good,  valuable  and  sufficient  considera¬ 
tions,  receipt  of  which  is  hereby  acknowledged,  and  the 
covenants  and  agreements  hereinafter  set  out,  hereby  sells 
and  agrees  to  sell  and  deliver  to  Buyer,  and  Buyer  agrees 
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to  purchase  and  receive  from  Seller,  in  the  usual  conduct 
of  Buyer’s  business  and  in  accordance  with  the  terms  and 
provisions  hereof,  merchantable  natural  gas  produced 
from  all  wells  now  drilled  or  which  may  hereafter  be 
drilled  on  the  lands  and  leaseholds  which  Seller  owns  or 
shall  hereafter  own  in  the  Carthage  Field,  Panola  County, 
Texas,  as  such  field  now  exists,  or  as  it  may  hereafter  be 
extended  or  enlarged,  during  the  term  of  this  contract; 
subject,  however,  to  the  reservation  by  Seller  of  sufficient 
natural  gas  for  the  development  and  operation  of  said 
premises  and  such  other  natural  gas  as  the  lessors  are 
entitled  to  use  under  the  terms  of  the  lease  or  leases  cover¬ 
ing  said  premises. 

#•*•*•***• 
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10.  The  price  per  thousand  cubic  feet  to  be  paid  Seller 
by  Buyer  for  natural  gas  delivered  hereunder  shall  be  as 
follows:  Four  cents  (4^) 

5166 

16.  This  agreement  shall  continue  and  remain  in  full 
force  and  effect  for  a  period  of  twenty  (20)  years  from  the 
date  upon  which  deliveries  of  gas  are  commenced  here¬ 
under,  and  shall  continue  in  force  and  effect  thereafter  for 
successive  periods  of  one  year  each;  provided,  however, 
that  either  party  hereto  may  terminate  this  agreement  at 
the  end  of  the  original  term  or  any  succeeding  annual 
period  by  giving  to 
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the  other  party  at  least  ninety  (90)  days’  prior  written 
notice  of  the  intention  of  the  party  giving  such  notice  to 
terminate  this  agreement. 

**#•#****• 
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1st  witness  whereof,  the  parties  hereto  have  caused  this 
agreement  to  be  executed  by  their  respective  corporate 
officers  thereunto  duly  authorized  on  this  13th  day  of 
March,  1945. 

Union  Producing  Company 
By  N.  H.  Spears,  Vice  President 

Attest  : 

Geo.  L.  Fish 

Asst.  Secretary 

Seller. 

United  Gas  Pipe  Line  Company 
By  R.  H.  Hargrove,  Vice  President 

Attest  : 

J.  H.  Miracle 

Secretary 

Buyer. 
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GAS  PURCHASE  CONTRACT 
Willow  Springs  Field  Contract  No.  2551 

This  contract  made  and  entered  into  by  and  between 
Union  Producing  Company,  a  corporation,  hereinafter 
designated  as  Seller,  and  United  Gas  Pipe  Line  Company, 
a  corporation,  hereinafter  designated  as  Buyer. 

WITNESSETH  THAT: 

1.  Seller,  in  consideration  of  the  sum  of  Ten  Dollars 
($10.00)  and  other  good,  valuable  and  sufficient  considera¬ 
tions,  receipt  of  which  is  hereby  acknowledged,  and  the 
covenants  and  agreements  hereinafter  set  out,  hereby  sells 
and  agrees  to  sell  and  deliver  to  Buyer,  and  Buyer  agrees 
to  purchase  and  receive  from  Seller,  in  the  usual  conduct 
of  Buyer’s  business  and  in  accordance  with  the  terms  and 
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provisions  hereof,  all  merchantable  natural  gas  produced 
from  all  wells  now  drilled  or  which  may  hereafter  be 
drilled  on  the  hereinafter  described  premises  during  the 
term  of  this  contract;  subject,  however,  to  the  reserva¬ 
tion  by  Seller  of  sufficient  natural  gas  for : 

(a)  The  development  and  operation  of  Seller’s  oil 
and  gas  properties  located  in  the  field  in  which  said 
premises  are  located ;  and 

(b)  Such  natural  gas  as  the  lessors  are  entitled  to 
use  under  the  terms  of  the  lease  or  leases  covering 
said  premises ;  and 

(c)  The  fulfillment  of  Seller’s  obligations  under 
that  certain  contract  between  Seller  and  Madaras 
Steel  Corporation  of  Texas,  dated  March  15,  1941, 
and  covering  the  sale  by  Seller  to  the  Madaras  Steel 
Corporation  of  Texas  for  the  fuel  requirements  of  its 
steel  plant  in  the  Marshall  Mann  Survey,  Gregg 
County,  Texas ; 
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said  premises  being  situated  in  the  County  of  Gregg,  State 
of  Texas,  and  being  described  as  follows,  to-wit : 

(20156)  A  tract  of  land  located  about  one  and  one- 
half  miles  West  of  the  City  of  Longview,  Texas,  being 
a  part  of  the  Marshall  Mann  Survey ; 

Beginning  at  the  Northeast  corner  of  G.  I.  Calvin’s 
130-acre  tract ; 

Thence  North  500  varas  or  463  yards  a  stake  R.O. 
E  lvs. 

Thence  West  1126  varas  stake  North  20  West 
10 %  varas ; 

Thence  South  500  varas  to  Calvin’s  Northwest 
corner  and  Stewart’s  Southwest  corner; 
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Thence  East  to  the  starting  point,  containing  100 
acres. 
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10.  The  price  per  thousand  cubic  feet  to  be  paid  Seller  by 
Buyer  for  natural  gas  delivered  hereunder  shall  be  as 
follows:  Three  Cents  (3^) 
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15.  This  contract  shall  continue  in  full  force  and  effect 
until  December  31,  1962;  but  in  case  Seller’s  right  to  pro¬ 
duce  natural  gas  from  the  above  described  premises  is 
dependent  upon  any  oil  and  gas  lease  or  mineral  rights, 
the  term  hereof  shall  be  limited  to  the  life  of  such  lease 
or  of  such  mineral  rights,  including  any  renewals  and 
extensions  thereof,  but  in  no  event  shall  extend  beyond 
December  31, 1962. 
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In  witness  whereof,  this  contract  has  been  executed  on 
this  28th  day  of  February,  1942. 

Union  Producing  Company 

By  B.  H.  Hargrove,  Vice  President 

Attest: 

J.  H.  Miracle,  Secretary 
United  Gas  Pipe  Line  Company 
By  M.  A.  Abernathy,  Vice  President 

Attest: 

J.  H.  Miracle,  Secretary 
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GAS  PURCHASE  CONTRACT 
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Agua  Dulce  Field  Contract  No.  2539 

This  contract  made  and  entered  into  by  and  between 
Union  Producing  Company,  a  corporation,  hereinafter  des¬ 
ignated  as  Seller,  and  United  Gas  Pipe  Line  Company,  a 
corporation,  hereinafter  designated  as  Buyer. 

WlNTESSETH  THAT: 

1.  Seller,  in  consideration  of  the  sum  of  Ten  Dollars 
($10.00)  and  other  good,  valuable  and  sufficient  considera¬ 
tion,  receipt  of  which  is  hereby  acknowledged,  and  the 
covenants  and  agreements  hereinafter  set  out,  hereby 
sells  and  agrees  to  sell  and  deliver  to  Buyer,  and  Buyer 
agrees  to  purchase  and  receive  from  Seller,  in  the  usual 
conduct  of  Buyer’s  business  and  in  accordance  with  the 
terms  and  provisions  hereof,  all  merchantable  natural  gas 
produced  from  all  wells  now  owned,  or  which  may  here¬ 
after  be  acquired  by  Seller,  subject  to  and  in  accordance 
with  the  terms  and  provisions  of  that  certain  operating 
agreement  of  June  5,  1936,  between  United  Production 
Corporation  and  Texon  Royalty  Company,  and  situated 
on  the  hereinafter  described  premises  during  the  term  of 
this  contract ;  subject,  however,  to  the  reservation  by  Seller 
of  sufficient  natural  gas  for  the  development  and  opera¬ 
tion  of  said  premises  and  such  other  natural  gas  as  the 
lessors  are  entitled  to  use  under  the  terms  of  the  lease  or 
leases  covering  said  premises;  said  premises  being  situ¬ 
ated  in  the  County  of  Nueces,  State  of  Texas,  and  being 
described  as  follows,  to-wit:  (9690)  232.43  acres,  more  or 
less,  being  all  of  the  following  described  275  acres : 
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10.  The  price  per  thousand  cubic  feet  to  be  paid  Seller 
by  Buyer  for  natural  gas  delivered  hereunder  shall  be 
as  follows :  Three  and  one-half  cents  (314^) 


15.  This  contract  shall  continue  in  full  force  and  effect 
until  December  31,  1962;  but  in  case  Seller’s  right  to  pro¬ 
duce  natural  gas  from  the  above  described  premises  is 
dependent  upon  any  oil-and  gas  lease  or  mineral  rights, 
the  term  hereof  shall  be  limited  to  the  life  of  such  lease  or 
of  such  mineral  rights,  including  any  renewals  and  exten¬ 
sions  thereof,  but  in  no  event  shall  extend  beyond  Decem¬ 
ber  31, 1962. 
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In  witness  whereof,  this  contract  has  been  executed  on 
this  26th  day  of  June  1940,  by  Seller,  and  executed  on  this 
26th  day  of  June,  1940,  by  Buyer. 

Union  Producing  Company 
By  R.  H.  Hargrove,  Vice-President 

Attest  : 

Geo.  L.  Fish,  Secretary 

Witnesses: 

D.  E.  McCrary 
Bert  H.  Winham 

United  Gas  Pipe  Line  Company 
By  M.  A.  Abernathy,  Vice-President 

Attest: 

Geo.  L.  Fish,  Secretary 

Witnesses  : 

V.  E.  Bennist 
C.  P.  O’Dowd 
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Fox  Field  Contract  No.  2649 

UNITED  GAS  PIPE  LINE  COMPANY 
SHREVEPORT,  LOUISIANA 

December  1,  1954 

Union  Producing  Company 
P.  0.  Box  1407 
Shreveport,  Louisiana 

Gentlemen: 

Please  refer  to  that  certain  Gas  Purchase  Contract  en¬ 
tered  into  by  and  between  you,  as  Seller,  and  United  Gas 
Pipe  Line  Company,  as  Buyer,  on  September  2,  1952, 
with  regard  to  the  sale  and  purchase  of  gas  produced  from 
certain  lands  and  leaseholds  in  the  Fox  Field,  Refugio 
County,  Texas.  The  Fifty-Third  Legislature  of  the  State 
of  Texas  enacted  House  Bill  15,  Chapter  2,  of  the  Acts  of 
the  First  Called  Session  -which  provides  for  certain  in¬ 
creases  in  the  Texas  production  tax.  This  Bill  becomes 
effective  as  of  September  1,  1954.  House  Bill  15,  Chapter 
2,  of  the  Acts  of  the  First  Called  Session,  Fifty-Third 
Legislature  of  the  State  of  Texas  is  hereinafter  referred 
to  as  “ House  Bill  15.” 

By  letter  agreement  dated  August  31,  1954,  we  agreed, 
commencing  with  deliveries  of  gas  from  and  after  12:01 
A.M.  on  September  1,  1954,  to  reimburse  you  for  all  of  the 
increases  in  Texas  production  taxes  over  and  above  5.72% 
of  the  value  of  the  gas  delivered  which  were  lawfully  im¬ 
posed  upon  and  paid  by  you  under  the  provisions  of  House 
Bill  15  with  respect  to  the  gas  delivered  to  us  under  the 
above  described  contract,  in  so  far  and  only  in  so  far  as 
said  contract  related  to  the  wells  described  therein.  Other¬ 
wise,  the  above  described  contract  only  provides  that  we 
shall  reimburse  you  for  a  part  of  the  increase  in  the  Texas 
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production  tax  'which  you  are  obligated  to  pay  with  respect 
to  the  gas  delivered  to  us  thereunder  by  virtue  of  House 
Bill  15.  However,  we  propose  for  and  in  consideration  of 
the  mutual  benefits  accruing  to  and  to  accrue  to  you  and 
United  Gas  Pipe  Line  Company  by  virtue  of  the  execu¬ 
tion  hereof,  that  the  above  described  contract  be  further 
amended  so  that  we  agree,  commencing  with  deliveries 
of  gas  from  and  after  12:01  A.M.  on  September  1,  1954, 
to  reimburse  you  for  all  of  the  increases  in  Texas  produc¬ 
tion  taxes  over  and  above  5.72  %  of  the  value  of  the  gas 
delivered  which  are  lawfully  imposed  upon  and  paid  by 
you  under  the  provisions  of  House  Bill  15  with  respect 
to  the  gas  delivered  to  us  from  all  other  wells  covered  by 
the  above  described  contract.  It  is  the  intention  of  the 
parties  hereto,  that,  from  and  after  this  agreement  be¬ 
comes  effective,  the  payment  and  reimbursement  of  all 
production  taxes  on  gas  delivered  from  all  other  wells 
covered  by  the  above  described  contract  up  to  5.72%  of 
the  value  of  the  gas  delivered  shall  be  in  accordance  with 
the  terms  of  the  contract  as  same  existed  prior  to  the  exe¬ 
cution  of  this  agreement,  but  that  production  taxes  in  ex¬ 
cess  of  5.72%  of  the 
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value  of  the  gas  delivered  but  not  in  excess  of  the  rates 
for  the  respective  periods  as  set  forth  in  the  table  below 
lawfully  imposed  upon  and  paid  by  you  under  the  provi¬ 
sions  of  House  Bill  15  with  respect  to  the  gas  delivered 
from  all  other  wells  covered  by  the  above  described  con¬ 
tract  shall  be  reimbursed  to  you  by  United  Gas  Pipe  Line 
Company.  Such  periods  and  respective  rates  are  as  fol¬ 
lows: 

Period  Rate 

September  1,  1954  to  September  1,  1955  ....  9% 

September  1,  1955  to  September  1,  1956  ....  8% 

Thereafter .  7% 
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It  is  expressly  understood  and  agreed  tliat  this  amenda¬ 
tory  agreement  shall  not  in  anywise  affect  or  alter  the 
terms  and  provisions  of  the  above  described  amendatory 
agreement  of  August  31,  1954,  which  provides  for  the  re¬ 
imbursement  to  you  of  such  increases  in  the  Texas  produc¬ 
tion  tax  lawfully  imposed  upon  and  paid  by  you  with 
respect  to  the  gas  delivered  to  us  from  the  wells  described 
therein. 

Except  as  herein  expressly  changed  and  amended,  the 
above  described  contract  shall  continue  and  remain  in  full 
force  and  effect  in  accordance  with  the  respective  terms 
and  provisions  thereof. 

If  the  foregoing  is  acceptable  to  you,  please  indicate  your 
acceptance  in  the  space  provided  below  and  return  one 
of  the  duplicate  originals  hereof  to  us  for  our  file,  thus 
constituting  this  letter  an  amendment  to  the  above  de¬ 
scribed  contract  and  binding  upon  us,  our  respective  suc¬ 
cessors  and  assigns. 

Very  truly  yours, 

United  Gas  Pipe  Line  Company 

W.  D.  Greene,  Vice  President. 

Accepted  and  agreed  to: 

Union  Producing  Company 
By  E.  L.  Rawlins,  Vice  President. 
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UNITED  GAS  PIPE  LINE  COMPANY 
SHREVEPORT,  LOUISIANA 

August  31,  1954 

Re:  United  Gas  Pipe  Line  Company  GPC  2649 
Union  Producing  Company 
Fox  Field 

Refugio  County,  Texas 

Union  Producing  Company 
P.  0.  Box  1407 
Shreveport,  Louisiana 

Gentlemen : 

Please  refer  to  the  captioned  contract  and  any  previous 
amendment  thereto,  under  the  terms  of  which  we  are  ob¬ 
ligated  to  reimburse  you  for  a  part  of  the  increase  in  the 
Texas  production  tax  which  you  will  be  obligated  to  pay 
with  respect  to  the  gas  delivered  to  us  under  such  con¬ 
tract  from  and  after  September  1,  1954,  by  virtue  of  the 
enactment  of  House  Bill  15,  Chapter  2,  of  the  Acts  of  the 
First  Called  Session,  Fifty-Third  Legislature  of  the  State 
of  Texas.  House  Bill  15,  Chapter  2,  of  the  Acts  of  the 
First  Called  Session,  Fifty-Third  Legislature  of  the  State 
of  Texas  is  hereinafter  referred  to  as  “House  Bill  15.” 

This  letter  will  evidence  our  agreement  with  you  that 
for  and  in  consideration  of  the  mutual  benefits  accruing 
and  to  accrue  to  you  and  United  Gas  Pipe  Line  Company 
by  virtue  of  the  execution  hereof,  United  Gas  Pipe  Line 
Company  will,  commencing  with  deliveries  of  gas  from 
and  after  12 :01  A.M.  on  September  1,  1954,  reimburse  you 
for  all  of  the  increases  in  Texas  production  taxes  over  and 
above  5.72%  of  the  value  of  the  gas  delivered  which  are 
lawfully  imposed  upon  and  paid  by  you  under  the  provi¬ 
sions  of  House  Bill  15  with  respect  to  the  gas  delivered 
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to  ns  under  the  captioned  contract,  insofar  and  only  insofar 
as  such  contract  relates  to  the  M.  F.  Lambert  Nos.  A-10, 
U-30  and  H-31  wells.  It  is  the  intention  of  the  parties 
hereto  that,  from  and  after  this  agreement  becomes  effec¬ 
tive,  the  payment  and  reimbursement  of  all  production 
taxes  on  gas  delivered  under  the  captioned  contract  up  to 
5.72%  of  the  value  of  the  gas  delivered  shall  be  in  accord¬ 
ance  with  the  terms  of  the  contract  as  same  existed  prior 
to  the  execution  of  this  agreement,  but  that  production 
taxes  in  excess  of  5.72%  of  the  value  of  the  gas  delivered 
but  not  in  excess  of  the  rates  for  the  respective  periods  as 
set  forth  in  the  table  below  lawfully  imposed  upon  and 
paid  by  you  under  the  provisions  of  House  Bill  15  with 
respect  to  the  gas  delivered  under  the  captioned  contract, 
insofar  and  only  insofar  as  such  contract  relates  to  the 
M.  F.  Lambert  Nos.  A-10,  U-30  and  H-31  wells,  shall  be 
reimbursed  to  you  by  United  Gas  Pipe  Line  Company. 
Such  periods  and  respective  rates  are  as  follows : 

Period  Rate 

September  1,  1954  to  September  1,  1955  ....  9% 
September  1,  1955  to  September  1,  1956  ....  8% 
Thereafter  .  7% 
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It  is  expressly  understood  and  agreed,  however,  that  any¬ 
thing  herein  to  the  contrary  notwithstanding,  either  party 
hereto  shall  have  the  right  at  any  time  by  giving  written 
notice  to  the  other  pary  to  cancel  his  amendatory  agree¬ 
ment  with  regard  to  the.  reimbursement  of  the  above  de¬ 
scribed  increases  in  the  Texas  production  tax  on  gas  de¬ 
livered  from  any  of  the  above  described  wells. 

Except  as  herein  expressly  changed  and  amended,  the 
captioned  contract  shall  continue  and  remain  in  full  force 
and  effect  in  accordance  with  the  respective  terms  and 
provisions  thereof. 
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If  the  foregoing  is  acceptable  to  yon,  please  indicate 
your  acceptance  in  the  space  provided  below  and  return 
one  of  the  duplicate  originals  hereof  to  us  for  our  file,  thus 
constituting  this  letter  an  amendment  to  the  captioned 
contract  and  binding  upon  us,  our  respective  successors 
and  assigns. 

Very  truly  yours, 

United  Gas  Pipe  Line  Company 
Ed  Pakkes,  Vice  President. 

Accepted  and  agreed  to: 

Union  Producing  Company 
By  E.  L.  Rawlins,  Vice  President. 
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Fox  Field  Contract  No.  2649 

UNITED  GAS  PIPE  LINE  COMPANY 
SHREVEPORT,  LOUISIANA 

July  24,  1953 

Union  Producing  Company 
P.  0.  Box  1407 
Shreveport,  Louisiana 

Gentlemen : 

United  Gas  Pipe  Line  Company  is  currently  purchasing 
gas  from  you  under  the  terms  of  the  hereinafter  described 
Gas  Purchase  Contracts  from  certain  lands  and  leaseholds 
in  Refugio  County,  Texas,  and  is  having  part  of  the  gas 
processed  in  the  gasoline  plant  in  the  Refugio  Field  now 
operated  by  Reiter-Foster  Oil  Corporation.  Such  contracts 
are  United  Gas  Pipe  Line  Company’s  Gas  Purchase  Con¬ 
tracts  Numbers  2619,  2635,  2649  and  2650.  Under  United 
Gas  Pipe  Line  Company’s  present  arrangements  with 
Reiter-Foster  Oil  Corporation,  United  Gas  Pipe  Line 
Company  has  been  passing  on  to  you  all  the  gasoline 
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royalty  received  on  the  gasoline  extracted  from  the  gas 
delivered  by  you  under  the  above  described  contracts. 
Our  Mr.  C.  C.  Barnett  did,  however,  notify  you  in  his  letter 
of  June  24,  1953,  that  effective  August  1,  1953,  we  would 
discontinue  having  gas  received  from  you  under  the  terms 
of  the  above  described  contracts  processed  by  Reiter- 
Foster  Oil  Corporation  and  that  after  that  date,  you  would 
no  longer  receive  the  gasoline  royalty  you  had  received  in 
the  past. 

We  wish  to  advise  that  since  such  time  Reiter-Foster 
Oil  Corporation  has  offered  us  a  new  proposal,  effec¬ 
tive  August  1,  1953,  for  the  processing  of  gas  received 
from  you  and  other  parties.  Under  such  new  proposal 
Reiter-Foster  Oil  Corporation  shall  charge  four  percent 
(4%)  of  the  quantity  of  gas  received  from  us  for  processing 
to  compensate  for  the  quantity  of  gas  lost  by  fuel  and 
shrinkage  incident  to  the  processing  of  such  gas.  Conse¬ 
quently,  commencing  on  August  1,  1953,  there  shall  be  de¬ 
ducted  from  the  royalty  to  be  received  by  you  four  per¬ 
cent  (4%)  of  the  value  of  your  proportionate  part  of  the 
gas  which  we  have  processed  in  Reiter-Foster  Oil  Corpo¬ 
ration’s  gasoline  plant. 

It  is  expressly  understood  and  agreed  that  nothing  in  this 
letter  agreement  shall  be  construed  so  as  to  alter  or  modify 
the  terms  and  provisions  of  the  above  described  contracts 
or  any  amendment  thereto,  except  as  to  the  manner  of  pay¬ 
ment  of  the  gasoline  royalty  as  provided  herein;  it  being 
understood  that  we  shall  have  the  right  at  any  time  to 
discontinue  having  your  gas  processed. 
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The  above  is  in  accordance  with  our  Mr.  C.  C.  Barnett’s 
recent  discussion  with  you  in  regard  to  this  matter  and 
we  would  appreciate  your  indicating  your  acceptance  in 
the  space  provided  below  and  returning  one  of  the  quin¬ 
tuple  originals  hereof  to  us  for  our  file,  thus  constituting 


591 


(6065) 


this  letter  an  amendment  to  each  of  the  above  described 
Gas  Purchase  Contracts. 

Very  truly  yours, 

United  Gas  Pipe  Line  Company 

Ed  Parkes,  Vice  President . 

Accepted  and  agreed  to: 

Union  Producing  Company 
By  H.  R.  Bennett,  Vice  President. 
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Fox  Field  Contract  No.  2649 

GAS  PURCHASE  CONTRACT 

This  contract  made  and  entered  into  this  2nd  day  of 
September,  1952  by  and  between  Union  Producing  Com¬ 
pany,  a  corporation,  hereinafter  designated  as  Seller,  and 
United  Gas  Pipe  Line  Company,  a  corporation,  hereinafter 
referred  to  as  Buyer ; 

WITNESSETH: 

1.  Seller,  in  consideration  of  the  sum  of  Ten  and  No/100 
($10.00)  Dollars  and  other  good,  valuable  and  sufficient 
considerations,  receipt  of  which  is  hereby  acknowledged, 
and  the  covenants  and  agreements  hereinafter  set  out, 
hereby  sells  and  agrees  to  sell  and  deliver  to  Buyer,  and 
Buyer  agrees  to  purchase  and  receive  from  Seller,  at  the 
delivery  points  hereinafter  set  forth,  in  the  usual  conduct 
of  Buyer’s  business  and  in  accordance  with  the  terms  and 
provisions  hereof,  merchantable  natural  gas  in  the  quan¬ 
tities  hereinafter  set  forth,  produced  from  all  wells  now 
drilled  or  which  may  hereafter  be  drilled  on  all  lands  and 
leaseholds  jointly  owned  with  others  in  the  Fox  Field, 
Refugio  County,  Texas,  as  such  field  now  exists  or  as  it 
may  hereafter  be  extended  or  enlarged  during  the  term 
of  this  contract,  and  Seller’s  proportionate  part  of  all 
merchantable  natural  gas  produced  from  unitized  or  pooled 


(6067) 


lands  and  leaseholds  in  said  field,  in  which  Seller  has  or 
shall  hereafter  acquire  an  interest;  subject,  however,  to 
the  reservation  by  Seller  of  sufficient  natural  gas  for: 

1.  the  development  and  operation  of  said  lands  and 
leaseholds ; 
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2.  the  operation  of  any  gasoline,  compressor,  dehydra¬ 
tion  or  similar  plant  owned  by  Seller  and/or  its 
associates  in  or  in  the  vicinity  of  said  Fox  Field; 
and 

3.  for  the  supplying  to  Seller’s  lessors  of  natural  gas 
to  which  such  lessors  are  entitled  under  the  terms 
of  Seller’s  leaseholds  covered  by  this  agreement. 

Seller  shall  have  the  right  to  produce  gas  from  wells  on 
lands  covered  by  this  agreement  and  return  such  gas  to 
the  formation  from  which  it  was  produced  or  to  any  other 
formation  under  the  lands  covered  by  this  agreement 
either  before  or  after  extracting  or  causing  to  be  extracted 
from  said  gas  any  or  all  liquefiable  hydrocarbons  capable 
of  extraction,  absorption  or  separation  from  such  gas  and 
contained  and  produced  with  said  gas;  provided  that  in 
the  exercise  of  such  right,  Seller  does  not  in  any  way 
interfere  with  Buyer’s  right  at  any  time  and  from  time  to 
time  during  the  term  hereof  to  take  gas  from  said  wells  in 
the  quantities  hereinafter  provided  for. 

Buyer  shall  have  the  right  and  privilege  from  time  to 
time,  at  any  time  during  the  term  of  this  agreement,  of 
purchasing,  subject  to  the  reservations  above  set  forth,  all 
of  the  natural  gas  which  can  be  produced  from  the  lands 
and  leaseholds  covered  hereby;  however,  Buyer  shall  not 
be  under  any  obligation  to  take  all  or  any  specified  pro¬ 
portion  of  the  natural  gas  that  can  be  produced  from  the 
aforesaid  premises  during  any  defined  or  specified  time. 
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Subject  to  the  ability  of  the  lands  and  leaseholds  covered 
hereby  to  produce  such  quantities,  Buyer  shall  take  nat¬ 
ural  gas  ratably  from  the  above  lands  and  leaseholds  in 
the  same  proportion  that  it  takes  natural  gas  from  the  lands 
and  leaseholds  of  others  from  whom  Buyer  is  now  pur¬ 
chasing 
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and  may  hereafter  purchase  natural  gas  in  the  field  in 
which  said  premises  of  Seller  are  located.  It  is  recognized 
and  agreed  that  in  taking  natural  gas  ratably  Buyer  is 
unable,  due  to  varying  operating  conditions,  to  withdraw 
natural  gas  in  exact  ratable  proportions  during  any  specific 
month,  but  Buyer  agrees  that  it  will,  to  the  best  of  its 
ability,  by  balancing  excesses  against  deficiencies  during 
periods  of  reasonable  duration,  maintain  a  ratable  pro¬ 
portion  of  withdrawals  from  Seller’s  lands  and  leaseholds 
as  compared  with  the  withdrawals  from  the  lands  and 
leaseholds  of  others  from  whom  Buyer  is  now  purchasing 
and  may  hereafter  purchase  natural  gas  in  the  field  in 
which  said  premises  of  Seller  are  located. 

Seller  shall  have  the  right  to  sell,  utilize  or  dispose  of  any 
surplus  natural  gas  which  Buyer  is  not  purchasing  from 
time  to  time,  provided  that  any  arrangement  for  the  sale, 
utilization,  or  disposition  of  such  surplus  natural  gas  shall 
be  subject  to  Buyer’s  prior  right  to  take  from  Seller  here¬ 
under  at  any  time  and  from  time  to  time  any  quantities 
of  natural  gas  up  to  the  maximum  quantity  which  can  be 
transported  and  delivered  through  Buyer’s  pipe  line  fa¬ 
cilities  for  the  transportation  of  gas  from  the  delivery 
points  hereunder  as  such  facilities  may  exist  from  time 
to  time. 

2.  Buyer  is,  at  the  present  time,  enlarging  its  pipe  linp. 
facilities  for  the  withdrawal  of  gas  from  various  fields  in 
the  producing  area  South  and  West  of  Houston,  Texas, 
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which  enlargement  will  permit  the  marketing  of  increased 
quantities  of  gas  from  the  area  including  the  Fox  Field. 
Buyer  agrees  to  proceed  with  reasonable  diligence  in  the 
completion  of  such  facilities. 
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Seller  recognizes  that  Buyer  is  entering  into  this  con¬ 
tract  for  the  purpose  of  obtaining  an  additional  supply  of 
gas  for  the  requirements  of  its  general  pipe  line  system  in 
the  area,  as  presently  existing,  and  as  enlarged  by  such 
additional  facilities.  It  is  agreed  by  the  parties  hereto  that 
if,  at  any  time  and  from  time  to  time,  Seller’s  develop¬ 
ment  of  its  said  properties  in  said  fields  should  not  be  ade¬ 
quate  at  such  time,  to  supply  Buyer’s  requirements  of 
gas  hereunder,  Buyer  shall  have  the  right  to  so  notify 
Seller,  and  Seller  agrees  to  thereupon  proceed  with  the 
development  of  the  lands  and  leaseholds  covered  hereby  in 
a  reasonable  and  orderly  manner  for  the  production  of  nat¬ 
ural  gas  to  the  same  extent  that  a  reasonable  and  prudent 
operator  would  do,  in  accordance  with  good  operating  and 
conservation  practices  under  the  same  or  similar  circum¬ 
stances,  to  the  end  that,  if  feasible  and  practicable,  Seller 
will  have  available  for  Buyer  reasonable  additional  quan¬ 
tities  of  natural  gas  delivery  capacity. 

Seller  reserves  the  exclusive  right  to  abandon,  deepen, 
work  over,  or  conduct  any  other  operations  deemed  nec¬ 
essary  by  Seller  on  any  and  all  wells  and  Seller  shall  have 
the  right  to  operate  all  wells  in  such  manner  as  in  Seller’s 
judgment  constitutes  proper  production  practices.  Nothing 
in  this  agreement  shall  obligate  Seller  to  produce  any 
well  in  violation  of  any  rule,  regulation  or  order  of  the 
Railroad  Commission  of  Texas  or  any  other  governmental 
body  having  jurisdiction,  or  to  operate  any  well  in  a  man¬ 
ner  which  in  the  judgment  of  Seller  would  cause  waste 
or  damage  to  the  reservoir  from  which  said  gas  is  produced. 

It  is  understood  and  agreed  that  Seller  shall  have  the 
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right  from  time  to  time  to  alter  any  unit  which  includes 
any  part  of  the  lands  and  leaseholds  covered  hereby  in 
any  manner  deemed  necessary  by  Seller. 
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3.  As  used  herein,  the  term  “natural  gas”  means  gas 
produced  in  its  natural  state  from  a  well  which,  if  classified 
under  the  laws  of,  or  rulings  of  the  proper  regulatory 
body  of,  the  state  in  which  such  well  is  located,  is  not 
classified  as  an  oil  well,  and,  in  the  absence  of  any  classifica¬ 
tion  under  such  laws  or  rulings,  such  term  shall  mean  gas 
which  is  not  associated  or  blended  with  crude  petroleum 
oil  at  the  time  of  production  from  the  well;  except  that 
Seller  shall  separate  or  cause  to  be  separated  any  liquid 
hydrocarbons  and  may  extract,  or  cause  to  be  extracted, 
any  natural  gasoline  or  other  liquefiable  hydrocarbons 
which  may  be  produced  with  or  as  a  part  of  such  gas, 
provided  that  by  such  separation  or  extraction  the  deter¬ 
mined  heating  value  of  the  gas  shall  not  be  reduced  to  less 
than  nine  hundred  fifty  (950)  gross  British  thermal  units 
per  cubic  foot,  determined  at  thirty  inches  (30")  of  mer¬ 
cury,  sixty  degrees  (60°)  Fahrenheit,  and  saturated  with 
water  vapor.  Seller  agrees  that  it  will  not  subject  or 
permit  said  gas  to  be  subjected  to  any  treatment  in  such 
extraction  or  separation  processes  which  will  change  the 
chemical  composition  of  any  of  the  component  parts  of 
said  gas,  permit  or  cause  the  admission  of  oxygen,  or  which 
will  dilute  said  gas.  Seller  agrees  that  the  gas  delivered 
hereunder  shall  be  merchantable  gas  and  shall  be  free  of 
objectionable  liquids  and  solids.  No  gas  shall  be  delivered 
hereunder  except  at  Buyer’s  option,  as  hereinafter  in  this 
Article  set  forth,  containing  in  excess  of : 

1.  Twenty  (20)  grains  of  total  sulphur  per  thousand 
(1,000)  cubic  feet; 
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2.  Ten  (10)  grains  of  hydrogen  sulphide  per  thousand 
(1,000)  cubic  feet; 

3.  Eleven  hundred  fifty  (1150)  gross  British  thermal 
units  per  cubic  foot,  determined  at  thirty  (30)  inches 
of  mercury,  sixty  degrees  (60°)  Fahrenheit,  and 
saturated  with  water  vapor; 
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4.  One  per  cent  (1%)  by  volume  of  oxygen; 

5.  Two  per  cent  (2%)  by  volume  of  carbon  dioxide; 

6.  Two-tenths  (0.2)  gallon  of  liquefiable  hydrocarbons, 
except  gas  delivered  in  accordance  with  the  provi¬ 
sions  of  Article  21  of  this  Contract  which  may  con¬ 
tain  four-tenths  (0.4)  gallon  of  liquefiable  hydro¬ 
carbons,  (Commonly  referred  to  as  natural  gaso¬ 
line)  per  thousand  cubic  feet,  as  determined  by  the 
charcoal  absorption  method  as  prescribed  by  the 
American  Gas  Association  in  its  Testing  Code  No. 
101,  effective  January  1,  1933. 

In  the  event  Seller  should  tender  to  Buyer  hereunder 
gas  which  does  not  meet  the  quality  specifications  con¬ 
tained  in  subparagraphs  1  through  6  above,  Buyer  may 
reject  such  gas  or  in  the  event  it  accepts  a  portion  of  such 
gas,  may  thereafter  reject  future  deliveries  of  such  gas 
and  require  Seller  to  exclude  from  delivery  hereunder 
the  gas  from  any  well  or  wells  which  causes  the  gas  ten¬ 
dered  to  fall  below  said  quality  specifications.  Buyer’s 
right  to  reject  future  deliveries  of  such  gas  which  fails  to 
meet  said  quality  specifications  may  be  exercised  from 
time  to  time  and  acceptance  by  Buyer  of  a  portion  of  such 
gas  shall  not  waive  its  right  thereafter  to  reject  future 
deliveries  thereof  and  require  Seller  to  exclude  from  de¬ 
livery  hereunder  the  gas  from  any  well  or  wells  which 
causes  the  gas  tendered  to  fall  below  said  quality  specifica- 
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tions.  If  Buyer  should,  as  provided  above,  reject  any  gas 
either  at  the  time  it  is  first  tendered  by  Seller  or  if  further 
deliveries  thereof  are  rejected  at  a  later  date,  Seller  shall 
then  have  the  right  to  sell  or  dispose  of  said  gas  to  parties 
other  than  Buyer;  provided,  however,  that  in  the  event 
Seller  should  at  any  time  process  such  gas  so  that  the 
same  does  meet  said  quality  specifications,  Buyer  shall 
have  the  option  to  take  such  gas  hereunder. 

4.  Seller  hereby  warrants  the  title  to  said  gas,  the  right 
to  sell  the  same  and  that  it  is  free  from  all  liens  and 
adverse  claims,  and  agrees, 
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if  notified  thereof  by  Buyer,  to  indemnify  Buyer  against 
all  suits,  actions,  debts,  accounts,  damages,  costs,  losses 
and  expenses  arising  from  or  out  of  any  adverse  legal 
claims  of  any  and  all  persons  to  or  against  said  natural 
gas. 

Seller  agrees  to  pay  or  cause  to  be  paid  to  the  parties 
entitled  thereto,  all  royalties,  overriding  royalties  and  all 
other  like  charges  on  the  gas  delivered  hereunder. 

5.  All  taxes  and  assessments  imposed  upon  Seller  with 
respect  to  the  gas  delivered  hereunder  prior  to  its  delivery 
to  Buyer  shall  be  due  and  payable  by  Seller.  Buyer  agrees 
to  pay  or  cause  to  be  paid  all  taxes  and  assessments  im¬ 
posed  upon  Buyer  with  respect  to  the  gas  delivered  here¬ 
under  after  its  receipt  by  Buyer.  Neither  party  shall  be 
responsible  or  liable  for  any  taxes  or  other  statutory 
charges  levied  or  assessed  against  any  of  the  facilities  of 
the  other  party  used  for  the  purpose  of  carrying  out  the 
provisions  of  this  contract. 

All  taxes  which  were  in  effect  on  January  1,  1950,  up  to 
the  respective  rates  thereof  in  effect  on  said  date,  imposed 
on  the  parties  hereto  with  respect  to  the  gas  delivered 
hereunder  shall  not  be  considered  as  “new,  additional  or 
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increased  taxes’ ’  under  the  following  provisions  of  this 
Article. 

In  the  event  any  new,  additional  or  increased  taxes  are 
thereafter  lawfully  imposed  on  and  paid  by  Seller,  with 
respect  to  the  gas  delivered  hereunder,  Buyer  agrees  to 
reimburse  Seller  for  one-half  (*4)  the  amount  of  any  such 
new,  additional  or  increased  taxes  so  paid  by  Seller,  or 
which  Seller  under  contractual  or  legal  obligation  pays  to 
the  person  or  company  on  which  such  taxes  are  levied. 

The  term  “tax”  as  used  herein  shal  mean  any  tax  (other 
than  ad  valorem,  income  or  excess  profits  taxes),  license, 
fee  or  charge  now  or 
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hereafter  levied,  assessed  or  made  by  any  governmental 
authority  on  the  gas  itself  or  on  the  act,  right  or  privilege 
of  production,  severance,  gathering,  transportation,  han¬ 
dling,  sale  or  delivery  of  gas  which  is  measured  by  the 
volume,  value  or  sales  price  of  the  gas  in  question;  pro¬ 
vided,  however,  that  the  term  “tax”  shall  not  be  deemed 
to  include  any  general  franchise  tax  imposed  on  corpora¬ 
tions  on  account  of  their  corporate  existence  or  on  their 
right  to  do  business  within  the  state  as  a  foreign  corpora¬ 
tion. 

6.  Seller  agrees,  at  Seller’s  expense,  to  complete  its 
wells  in  a  workmanlike  manner,  and  in  accordance  with 
the  rules  and  regulations  of  any  regulatory  body  having 
jurisdiction. 

Seller  agrees,  at  Seller’s  expense,  to  keep  its  wells  in 
good  condition,  and  to  install,  operate  and  maintain  as 
part  of  the  well  equipment  such  drips,  separators,  and 
other  devices  as  are  necessary  to  free  the  gas  from  each 
well  of  objectionable  liquids  and  solids  prior  to  its  de¬ 
livery  into  Buyer’s  lines. 

Seller  agrees  to  deliver  and  Buyer  agrees  to  receive  the 
gas  deliverable  hereunder  at  a  point  near  the  outlet  of  the 
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separator  near  each  well  covered  hereby,  each  of  which 
such  points  shall  constitute  a  delivery  point  hereunder. 

Buyer  agrees  to  provide  the  necessary  gathering  sys¬ 
tem  to  enable  it  to  receive  gas  at  each  of  the  above  de¬ 
scribed  delivery  points.  Seller  recognizes  that  such  gather¬ 
ing  system  may  be  used  by  Buyer  for  transporting  gas 
received  by  Buyer  from  other  parties.  It  is  recognized 
that,  as  hereinabove  mentioned,  Buyer  is  presently  con¬ 
structing  new  main  transmission  facilities  which  will  serve 
the  Fox  Field.  Buyer  agrees  that  said  gathering  system, 

6074 

as  originally  constructed  and  as  it  may  from  time  to  time 
be  increased  or  replaced,  shall  at  all  times  have  such 
capacity  as  to  be  in  reasonable  proportion  to  the  capacity 
of  the  remainder  of  the  Buyer’s  facilities  for  transport¬ 
ing  and  marketing  gas  from  the  Fox  Field. 

Deliveries  of  gas  hereunder  shall  commence  as  of  the 
effective  date  hereof. 

7.  Subject  to  the  provisions  of  Article  21  of  this  con¬ 
tract,  Seller  agrees  to  deliver  the  gas  deliverable  hereunder 
at  such  pressures  as  Buyer  may  desire  from  time  to  time 
but  not  in  excess  of  the  natural  pressure  of  such  wells, 
not  in  excess  of  a  pressure  required  to  enable  Buyer  to 
deliver  such  gas  into  its  main  transmission  lines  at  a  pres¬ 
sure  not  in  excess  of  800  pounds  per  square  inch  gauge; 
provided,  however,  that  if  at  any  time  the  natural  pres¬ 
sure  of  any  such  well  or  wells  is  not  sufficient  to  enable 
Buyer  to  deliver  such  gas  at  the  pressures  above  pro¬ 
vided,  then  Buyer  shall  have  the  right,  at  its  option,  to 
provide  compression  facilities  and  charge  Seller  for  the 
compression  of  such  gas  in  accordance  with  the  provisions 
of  Article  9  hereof. 

8.  Buyer  shall  not  be  obligated  to  connect  to  any  well 
subject  to  this  agreement  or  to  continue  taking  gas  from 
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any  such  well  when  such  well  is  unable  to  deliver  gas  in 
quantities  in  excess  of  five  hundred  thousand  (500,000) 
cubic  feet  per  day  at  a  pressure  sufficient  to  enter  Buyer’s 
pipe  line  against  the  working  pressure  maintained  therein 
•from  time  to  time  (up  to  the  maximum  pressures  pro¬ 
vided  in  Article  7  hereof). 

In  the  event  any  or  all  of  the  wells  to  which  Buyer  is 
not  obligated  to  connect  or  from  which  Buyer  is  not  obli¬ 
gated  to  continue  taking  gas  under  this  agreement  be  re¬ 
conditioned  by  any  means,  either  natural  or  artificial, 
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or  be  plugged  back  to  a  producing  horizon  or  horizons 
above,  or  deepened  to  a  producing  horizon  or  horizons 
below  the  horizon  or  horizons  in  which  said  well  or  wells 
had  been  completed,  then  in  that  event,  such  well  or  wells 
shall  be  subject  to  the  terms  of  this  agreement. 

9.  Subject  to  the  provisions  of  Article  21  of  this  con¬ 
tract,  in  the  event  the  natural  pressure  of  the  gas  to  be 
delivered  hereunder  is  not  sufficient  to  deliver  such  gas 
at  the  outlet  of  the  gathering  system  and  appurtenant 
facilities  at  such  pressure  as  Buyer  may,  from  time,  to 
time  require  but  not  in  excess  of  eight  hundred  (800) 
pounds  per  square  inch  gauge  it  may  become  necessary 
for  Buyer  to  compress,  or  have  compressed,  the  gas  de¬ 
livered  from  some  or  all  of  the  wells  covered  hereby,  so 
as  to  enable  such  gas  to  be  delivered  at  the  outlet  of  the 
aforesaid  gathering  system  and  any  appurtenant  facilities 
thereto  at  such  pressures  as  Buyer  may  from  time  to  time 
require  but  not  in  excess  of  eight  hundred  (800)  pounds 
per  square  inch  gauge  and  it  is  further  recognized  that 
since  Buyer’s  requirements  for  gas  may  fluctuate  from 
time  to  time,  any  compressors  utilized  for  compressing  gas 
delivered  hereunder  may  not  be  operated  continuously. 

Accordingly,  in  the  event  that  it  is  necessary  for  Buyer  to 
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compress  or  have  compressed  the  gas  delivered  from  any 
well  or  wells  covered  hereby  so  that  such  gas  can  be  de¬ 
livered  at  the  above  mentioned  pressures,  the  price  to  be 
paid  by  Buyer  to  Seller  hereunder  for  all  gas  delivered 
thereafter  from  such  well  or  wells  while 
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connected  to  such  compressors  shall  be  reduced  one  cent 
(1£)  per  thousand  (1,000)  cubic  feet  even  though  such 
compressors  may  not  be  operated  continuously;  provided 
that  if  it  should  be  necessary  for  Buyer  to  make,  or  have 
made,  more  than  one  compression  of  such  gas  so  as  to 
enable  such  gas  to  be  delivered  in  accordance  with  the  fore¬ 
going,  the  price  to  be  paid  by  Buyer  to  Seller  for  all  gas 
delivered  thereafter  from  such  well  or  wells  while  con¬ 
nected  to  such  compressors  shall  be  reduced  two  cents 
(2^)  per  thousand  (1,000)  cubic  feet  even  though  such 
compressors  or  any  part  of  them  are  not  operated  con¬ 
tinuously. 

10.  At  or  near  each  delivery  point,  Buyer  shall  provide 
a  measuring  station  properly  equipped  with  orifice  meter 
or  meters  of  standard  type  for  the  measurement  of  gas 
delivered  to  Buyer  hereunder.  Seller  shall  have  access 
to  the  measuring  equipment  at  all  reasonable  times,  but 
readings,  calibrations  and  adjustments  thereof,  and  chang¬ 
ing  of  charts  shall  be  done  under  the  direction  of  Buyer  at 
no  expense  to  Seller.  Buyer  shall  read  or  have  the  meters 
read  weekly,  or  as  often  as  may  be  necessary,  and  shall 
keep  said  meters  accurate  and  in  repair,  making  monthly 
tests  of  the  accuracy  thereof.  Seller  shall  have  the  right  to 
challenge  the  accuracy  of  said  meters,  and  when  chal¬ 
lenged,  the  meters  shall  be  tested  and  repaired  by  Buyer; 
the  cost  of  such  special  test  to  be  borne  by  Buyer  if  the 
percentage  of  inaccuracy  is  found  to  be  more  than  two  per 
cent  (2%),  but  if  the  percentage  of  inaccuracy  is  found 
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to  be  two  percent  (2%)  or  less,  the  cost  of  such  special 
test  shall  be  borne  by  Seller.  If  said  meters  are  found 
on  any  test  to  be  inaccurate  more  than  two  per  cent  (2%), 
then  corrections  shall  be  made  for  the  time  said  meters 
have  been  inaccurate,  but  in  no  event  to  extend  back  be¬ 
yond  the  last  date  settlement  for  gas  was  due.  The  charts 
and  records  from  such  measuring  equipment  shall  remain 
the  property  of  Buyer.  Upon  request  of  Seller,  Buyer 
shall  submit  to  Seller  records  and  charts  from  its  measur¬ 
ing  equipment,  together  with  calculations  therefrom,  for 
Seller’s  inspection  and  verification,  subject  to  return  by 
Seller  within  twenty  (20)  days  from  receipt  thereof,  after 
which  return  the  charts  and  records  shall  be  kept  on  file 
by  Buyer  for  a  period  of  one  year,  after  which  time  they 
may  at  Buyer’s  option  be  destroyed;  provided  that  none 
of  such  charts  and  records  will  be  destroyed  by  Buyer 
without  first  offering  same  to  Seller. 

If,  for  any  reason,  meters  are  out  of  service  or  out  of 
repair  so  that  the  amount  of  gas  delivered  cannot  be  as¬ 
certained  or  computed  from  the  readings  thereof,  the  gas 
delivered  during  the  period  such  meters  are  out  of  service 
or  out  of  repair  shall  be  estimated  and  agreed  upon  by  the 
parties  hereto  upon  the  basis  of  the  best  data  available, 
using  the  first  of  the  following  methods  which  is  feasible : 

(a)  By  using  the  registration  of  any  check  meter  or 
meters  if  installed  and  accurately  registering; 

(b)  By  correcting  the  error  if  the  percentage  of  error 
is  ascertainable  by  calibration,  test  or  mathemati¬ 
cal  calculation ; 

(c)  By  estimating  the  quantity  of  delivery  by  de¬ 
liveries  during  preceding  periods  under  similar 
conditions  when  the  meter  was  registering  accu¬ 
rately. 

Seller  may,  at  its  option  and  expense,  install  and  operate 
check 
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meters  to  check  Buyer’s  meters,  but  measurement  of  gas  for 
the  purpose  of  this  agreement  shall  he  by  Buyer’s  meters 
only,  except  in  cases  hereinabove  specifically  provided  to 
the  contrary.  Check  meters  shall  be  either  the  orifice  or 
volumetric  type  and  shall  be  subject  at  all  reasonable  times 
to  inspection  or  examination  by  Buyer,  but  the  reading, 
calibration  and  adjustment  thereof  and  changing  of  charts 
shall  be  done  only  by  Seller. 

11.  All  gas  delivered  by  Seller  to  Buyer  hereunder  shall 
be  measured  in  accordance  with  the  basis  of  measurement 
provided  for  in  the  Standard  Gas  Measurement  Law,  known 
as  House  Bill  159,  enacted  by  the  Fifty-first  Legislature  of 
the  State  of  Texas. 

A  “cubic  foot  of  gas”  for  the  purpose  of  measurement 
of  the  gas  delivered  by  Seller  to  Buyer  hereunder  is  the 
amount  of  gas  necessary  to  fill  a  cubic  foot  of  space  when 
the  gas  is  at  the  absolute  pressure  of  fourteen  and  sixty-five 
one-hundredths  (14.65)  pounds  per  square  inch  and  at  a 
base  temperature  of  sixty  degrees  (60°)  Fahrenheit,  and  the 
gas  volumes  shall  be  computed  into  such  units  in  the  man¬ 
ner  described  below. 

The  orifice  coefficient  for  each  meter  shall  be  calculated 
at  the  above  base  pressure  and  base  temperature,  at  a 
flowing  temperature  of  sixty  degree  (60°)  Fahrenheit,  and 
for  a  gas  of  sixty-hundredths  (.60)  specific  gravity.  Recog¬ 
nizing  that  the  average  atmospheric  pressure  at  the  point 
of  measurement  is  approximately  fourteen  and  seven- 
tenths  (14.7)  pounds  per  square  inch,  it  is  agreed  that, 
for  the  purpose  of  measurement  hereunder,  the  atmos¬ 
pheric  pressure  shall  be  assumed  to  be  fourteen  and  seven- 
tenths  (14.7)  pounds  per  square  inch.  Pressure  taps  for 
orifice  meter  installations  shall  be  taken  from  the  pipe 
runs  two  and  one-half  internal  pipe  diameters  upstream 
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and  eight  internal  pipe  diameters  downstream  from  the 
face  of  the  orifice  plate. 
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The  temperature  of  the  gas  shall  be  determined  by  the 
use  of  recording  thermometers  at  all  of  the  points  of  de¬ 
livery  so  installed  that  they  may  properly  record  the  tem¬ 
perature  of  the  gas  flowing  through  the  meter.  The  aver¬ 
age  temperature  recorded  shall  be  used  in  computing 
measurements  and  the  orifice  coefficient  shall  be  corrected 
for  each  degree  variation  in  the  average  temperature  from 
sixty  degrees  (60°)  Fahrenheit. 

The  specific  gravity  of  the  gas  delivered  hereunder  shall 
be  determined  by  spot  tests  made  with  an  Edwards  type 
gas  balance,  or  by  such  other  method  as  shall  be  agreed 
upon  between  the  parties,  said  tests  to  be  made  at  least 
every  three  (3)  months.  Each  test  so  made  shall  deter¬ 
mine  the  specific  gravity  to  be  used  in  the  computation  of 
the  volume  of  gas  delivered  during  the  succeeding  billing 
months  until  the  next  test.  The  orifice  coefficient  shall 
be  corrected  for  each  one  thousandth  (.001)  variation  in 
the  specific  gravity  of  the  gas  from  sixty-hundredths  (.60). 

All  orifice  meter  computations  required  shall  be  made  in 
accordance  with  formulae  and  tables  contained  in  Metric 
Metal  Works  Bulletin  E-2  (Revised  1931). 

The  volumes  of  gas  as  determined  in  the  manner  de¬ 
scribed  above  shall  be  adjusted  to  give  effect  to  the  devia¬ 
tion  of  such  gas  from  Boyle’s  law,  as  follows: 

(a)  There  shall  be  determined  the  average  pressure 
(gauge)  at  which  the  gas  was  delivered  during 
the  period  under  consideration; 

(b)  There  shall  be  determined  the  average  tempera¬ 
ture  at  which  the  gas  was  delivered  during  the 
period  under  consideration ; 
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(c)  There  shall  be  selected  from  the  table  of  multi¬ 
pliers  attached  hereto  and  made  a  part  hereof, 
and  identified 
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as  Exhibit  “A”,  the  multiplier  corresponding  to 
the  average  pressure  and  the  average  temperature 
as  determined  in  (a)  and  (b)  above; 

(d)  The  corrected  volume  of  gas  for  the  period  under 
consideration  shall  be  the  result  obtained  by  mul¬ 
tiplying  the  volume  of  gas  as  determined  in  the 
manner  above  set  forth  by  the  multiplier  deter¬ 
mined  in  (c)  above. 

If  the  Railroad  Commission  of  Texas  should  at  any  time 
disapprove  the  multipliers  set  out  in  said  Exhibit  “A”  or 
if  at  any  time  the  composition  of  the  gas  delivered  to  Buyer 
hereunder  shall  have  materially  changed  so  that  the  mul¬ 
tipliers  set  out  in  Exhibit  “A”  are  no  longer  reasonable, 
either  party  may  call  for  a  review  of  such  multipliers. 
Such  new  multipliers  shall  be  subject  to  the  approval  of 
the  Railroad  Commission  of  Texas,  if  such  Commission 
at  that  time  has  jurisdiction  over  such  matters. 

12.  Subject  to  the  provisions  of  Article  21  of  this  con¬ 
tract,  the  price  to  be  paid  by  Buyer  to  Seller  for  each 
one  thousand  (1,000)  cubic  feet  of  gas  delivered  here¬ 
under  shall  be  six  cents  (6^)  during  the  period  commenc¬ 
ing  on  the  effective  date  hereof  and  terminating  as  of 
February  15,  1956,  and  thereafter  eight  cents  (8^). 

13.  For  the  purpose  of  billing  and  accounting  for  gas 
delivered  hereunder,  the  day  shall  begin  at  7 :00  A.M.  and 
extend  to  7 :00  A.M.  of  the  following  day,  and  the  month 
(hereunder  called  “billing  month,,)  shall  begin  at  7:00 
A.M.  on  the  first  day  of  the  calendar  month  and  extend  to 
7 :00  A.M.  on  the  first  day  of  the  following  calendar  month. 
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Settlement  shall  be  made  by  check  each  calendar  month 
for  all  gas  delivered  hereunder  during  the  preceding  bill¬ 
ing  month. 

14.  Buyer  shall,  in  so  far  as  Seller  is  able  to  convey  such 
rights,  have  an  easement  and  servitude  on  Seller’s  lands 
and  leasehold  for  installing 
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operating  and  maintaining  equipment,  with  the  right  to 
remove  the  same  before  or  within  a  reasonable  time  after 
the  expiration  of  this  contract ;  shall  further  have  the  right 
to  operate,  inspect  and  test  measuring  equipment,  and 
shall  at  all  times  have  the  right  to  free  access  to  any  part 
of  Seller’s  lands  and  leaseholds  for  any  purpose  con¬ 
nected  with  any  matter  or  thing  covered  by  this  contract. 

15.  As  between  the  parties  hereto,  Seller  shall  be  in 
control  and  possession  of  the  gas  deliverable  hereunder 
and  responsible  for  any  damage  or  injury  caused  thereby 
until  the  same  shall  have  been  delivered  to  Buyer,  after 
which  delivery  Buyer  shall  be  deemed  to  be  in  exclusive 
control  and  possession  thereof  and  responsible  for  any 
injury  or  damage  caused  thereby. 

16.  This  contract  is  subject  to  all  present  and  future 
valid  orders,  rules  and  regulations  of  any  regulatory  body 
of  the  Federal  Government  or  the  State  in  which  said 
lands  and  leaseholds  are  situated,  having  jurisdiction. 

17.  In  the  event  of  either  party  hereto  being  rendered 
unable,  wholly  or  in  part,  by  force  majeure  to  carry  out  its 
obligations  under  this  agreement,  other  than  to  make  pay¬ 
ments  due  hereunder,  it  is  agreed  that  on  such  party  giving 
notice  and  full  particulars  of  such  force  majeure  in  writing 
or  by  telegraph  to  the  other  party  as  soon  as  possible  after 
the  occurrence  of  the  cause  relied  on,  then  the  obligations 
of  the  party  giving  such  notice,  so  far  as  they  are  affected 
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by  such  force  majeure,  shall  be  suspended  during  the  con¬ 
tinuance  of  any  inability  so  caused  but  for  no  longer  period, 
and  such  cause  shall  as  far  as  possible  be  remedied  with 
all  reasonable  dispatch. 

The  term  “force  majeure”  as  employed  herein  shall 
mean  acts  of  God,  strikes,  lockouts  or  other  industrial 
disturbances,  acts  of  the  public  enemy, 
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wars,  blockades,  insurrections,  riots,  epidemics,  landslides, 
lightning,  earthquakes,  fires,  storms,  floods,  washouts,  ar¬ 
rests  and  restraints  of  governments  and  people,  civil  dis¬ 
turbances,  explosions,  breakage  or  accident  to  machinery 
or  lines  of  pipe,  freezing  of  wells  or  lines  of  pipe,  partial 
or  entire  failure  of  wells,  and  any  other  causes,  whether  of 
the  kind  herein  enumerated  or  otherwise,  not  within  the 
control  of  the  party  claiming  suspension  and  which  by  the 
exercise  of  due  diligence  such  party  is  unable  to  prevent 
or  overcome;  such  term  shall  likewise  include  (a),  in 
those  instances  where  either  party  hereto  is  required  to 
obtain  servitudes,  rights  of  way  grants,  permits  or  licenses 
to  enable  such  party  to  fulfill  its  obligations  hereunder,  the 
inability  of  such  party  to  acquire,  or  the  delays  on  the 
part  of  such  party  in  acquiring,  at  reasonable  cost  and 
after  the  exercise  of  reasonable  diligence,  such  servitudes, 
rights  of  way  grants,  permits  or  licenses;  and  (b)  in  those 
instances  where  either  party  hereto  is  required  to  furnish 
materials  and  supplies  for  the  purpose  of  constructing  or 
maintaining  facilities  or  is  required  to  secure  permits  or 
permissions  from  any  governmental  agency  to  enable  such 
party  to  fulfill  its  obligations  hereunder,  the  inability  of 
such  party  to  acquire,  or  the  delays  on  the  part  of  such 
party  in  acquiring,  at  reasonable  cost  and  after  the  exer¬ 
cise  of  reasonable  diligence,  such  materials  and  supplies, 
permits  and  permissions. 
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It  is  understood  and  agreed  that  the  settlement  of  strikes 
or  lockouts  shall  be  entirely  within  the  discretion  of  the 
party  having  the  difficulty,  and  that  the  above  require¬ 
ment  that  any  force  majeure  shall  be  remedied  with  all 
reasonable  dispatch  shall  not  require  the  settlement  of 
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strikes  or  lockouts  by  acceding  to  the  demands  of  oppos¬ 
ing  party  when  such  course  is  inadvisable  in  the  discre¬ 
tion  of  the  party  having  the  difficulty. 

18.  This  contract  shall  continue  and  remain  in  full  force 
and  effect  until  February  15,  1961. 

19.  No  assignment  or  conveyance  of  any  interest  of 
Seller  shall  be  binding  upon  Buyer  until  Buyer  has  been 
furnished  a  certified  copy  of  such  assignment  or  convey¬ 
ance,  together  with  properly  executed  transfer  orders. 

20.  It  is  recognized  that  Seller  is  presently  delivering 
gas  to  Buyer  from  some  of  the  lands  and  leaseholds  cov¬ 
ered  hereby  under  the  terms  and  conditions  of  the  following 
Gas  Purchase  Contracts  between  Seller  and  Buyer: 

(1)  Contract  executed  June  26,  1945,  Supplement  to 
said  contract  recorded  in  Volume  60,  Pages  349- 

351  of  the  Deed  Records  of  Refugio  County,  Texas. 

(2)  Contract  executed  March  26,  1946,  Supplement  to 
said  contract  recorded  in  Volume  60,  Pages  351- 

352  of  the  Deed  Records  of  Refugio  County,  Texas. 

(3)  Contract  executed  April  26,  1946,  Supplement  to 
said  contract  recorded  in  Volume  60,  Pages  352- 
354  of  the  Deed  Records  of  Refugio  County,  Texas. 

(4)  Contract  executed  April  26,  1946,  Supplement  to 
said  contract  recorded  in  Volume  60,  Pages  354- 
356  of  the  Deed  Records  of  Refugio  County,  Texas. 
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Seller  and  Buyer  expressly  agree  that,  as  of  the  effective 
date  hereof,  the  above  described  Gas  Purchase  Contracts 
are  hereby  canceled  and  are  of  no  further  force  or  effect 
whatsoever;  it,  however,  being  expressly  understood  and 
agreed  that  the  amounts  previously  paid  by  Buyer  to  Seller 
for  the  purchase  of  such  gas  from  Fox  Field  under  the 
terms  of  the  above  described  contracts  from  and  after 
February  15,  1951  shall  be  credited  to  and  deducted  from 
the  amounts  payable  by  Buyer  to  Seller  for  gas  delivered 
hereunder  from  and  after  February  15,  1951. 
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21.  It  is  recognized  that  Buyer  owns  an  eight-inch  (8") 
field  lateral  line  in  the  area  in  which  the  lands  and  lease¬ 
holds  covered  hereby  are  located,  operating  at  a  pressure 
of  approximately  two  hundred  and  fifty  (250)  pounds  per 
square  inch  gauge.  Seller  may,  from  time  to  time  during 
the  term  hereof,  find  it  practicable  and  feasible  to  request 
that  Buyer  connect  some  of  Seller’s  well  or  wells  covered 
hereby  into  said  eight-inch  (8")  field  lateral  line.  In  the 
event  such  an  arrangement  is  agreeable  with  Buyer,  such 
connections  shall  be  made. 

The  price  per  one  thousand  (1,000)  cubic  feet  to  be  paid 
by  Buyer  to  Seller  for  any  gas  which  is  delivered  through 
said  eight-inch  (8")  field  lateral  line  shall  be  the  price  ob¬ 
tained  by  multiplying  six  cents  (6^)  by  a  fraction,  the 
numerator  which  shall  be  the  total  number  of  cubic  feet, 
measured  at  a  pressure  base  of  sixteen  and  seven-tenths 
(16.7)  pounds  per  square  inch,  at  a  base  temperature  of 
sixty  degrees  (60°)  Fahrenheit,  with  the  flowing  tempera¬ 
ture  and  specific  gravity  of  such  gas  being  assumed  sixty 
degrees  (60°)  Fahrenheit  and  sixty  hundredths  (.60),  re¬ 
spectively,  with  no  adjustment  for  variation  from  Boyle’s 
Law,  contained  in  the  gas  delivered  hereunder  into  said 
eight-inch  (8")  line  during  any  given  period  of  time,  and 
the  denominator  which  shall  be  the  total  number  of  cubic 
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feet  computed  on  the  basis  of  measurement  set  forth  in 
Article  11  of  this  contract,  contained  in  the  same  gas. 
Buyer  may,  from  time  to  time  during  the  term  of  this  con¬ 
tract,  have  the  gas  which  Buyer  receives  into  said  eight- 
inch  (8")  line  processed  in  Bennett  Oil  and  Refining  Com¬ 
pany’s  Refugio  Gasoline  Plant  in  Refugio  County,  Texas, 
in  such  event,  Buyer  shall  pay  to  Seller  all  royalties  and 
other  payments  received  by  Buyer  from  Bennett  Oil  and 
Refining  Company  for  the  products  extracted  from  such 
gas.  In  the  event  that  it  is  necessary 

6085 


<■  that  Buyer  compress  such  gas  so  that  it  can  be  transported 
r  j  through  such  eight-inch  (8")  line,  Buyer  shall  not  make 
any  deduction  in  price  for  such  compression. 

Notwithstanding  anything  to  the  contrary,  nothing 
herein  shall  ever  be  construed  as  imposing  any  obligation 
on  Buyer  whatsoever  to  transport  the  gas  delivered  here¬ 
under  through  such  eight-inch  (8")  line,  or  to  continue 
-  such  operations,  and  if  Buyer  does  not  agree  to  transport 
»  ;  such  gas  through  such  eight-inch  (8")  line  or  discontinues 
such  operations  at  any  time  during  the  term  hereof,  this 
Article  21  shall  be  of  no  force  or  effect  whatsoever,  and 
»  i  Seller  shall  be  obligated  to  deliver  such  gas  to  Buyer  in 

i  accordance  with  the  other  terms  and  provisions  of  this 

contract. 

22.  This  contract  shall  become  effective  as  of  February 
15, 1951. 

► 

23.  This  agreement  shall  be  binding  upon  the  parties 
hereto,  their  respective  successors  and  assigns  and  shall 

•*  .  constitute  a  real  right  and  covenant  running  with  the  land. 
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In  witness  wheeeof,  the  parties  have  caused  this  agree¬ 
ment  to  be  executed  in  duplicate  originals  on  the  day  and 
year  first  hereinabove  written. 

Union  Producing  Company 
By  H.  R.  Bennett,  Vice  President 

Seller. 

Attest: 

B.  M.  Byrd 
Asst.  Secretary 

United  Gas  Pipe  Line  Company 
By  Ed  Parkes,  Vice  President 

Buyer. 

Attest: 

B.  M.  Byrd 
Asst.  Secretary 
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State  or  Louisiana,  Parish  or  Caddo 

Before  me,  the  undersigned,  a  Notary  Public  in  and  for  said  Parish  and 
State,  on  this  day  personally  appeared  H.  R.  Bennett,  known  to  me  to  be  the 
person  and  officer  whose  name  is  subscribed  to  the  foregoing  instrument  and 
acknowledged  to  me  that  the  same  was  the  act  of  the  said  Union  Producing 
Company,  a  corporation,  and  that  he  executed  the  same  as  the  act  of  such 
corporation  for  the  purposes  and  consideration  therein  expressed,  and  in  the 
capacity  therein  stated. 

Given  under  my  hand  and  seal  of  office  this  the  2nd  day  of  September, 
A.  D.  1952. 

Buena  Pitton 

Notary  Public  in  and  for  Caddo  Parish,  Louisiana 
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State  or  Louisiana,  Parish  or  Caddo 

Before  me,  the  undersigned,  a  Notary  Public  in  and  for  said  Parish  and 
State,  on  this  day  personally  appeared  Ed  Parker,  known  to  me  to  be  the  per¬ 
son  and  officer  whose  name  is  subscribed  to  the  foregoing  instrument  and 
acknowledged  to  me  that  the  same  was  the  act  of  the  said  United  Gas  Pipe 
Line  Company,  a  corporation,  and  that  he  executed  the  same  as  the  act  of  such 
corporation  for  the  purposes  and  consideration  therein  expressed,  and  in  the 
capacity  therein  stated. 

Given  under  my  hand  and  seal  of  office  this  the  4th  day  of  September, 
A.  D.,  1952. 

Rai  S.  Melton 

i  Notary  Public  in  and  for  Caddo  Parish,  Louisiana 
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GAS  PURCHASE  CONTRACT 
McFaddin  Field  Contract  No.  2568 

This  contract  made  and  entered  into  by  and  between 
Union  Producing  Company,  a  corporation,  hereinafter 
designated  as  Seller,  and  Houston  Gulf  Gas  Company,  a 
corporation,  hereinafter  designated  as  Buyer. 

WITNESSETH  THAT  J 

1.  Seller,  in  consideration  of  the  sum  of  Ten  Dollars 
($10.00)  and  other  good,  valuable  and  sufficient  considera¬ 
tions,  receipt  of  which  is  hereby  acknowledged,  and  the 
covenants  and  agreements  hereinafter  set  out,  hereby  sells 
and  agrees  to  sell  and  deliver  to  Buyer,  and  Buyer  agrees 
to  purchase  and  receive  from  Seller,  in  the  usual  conduct 
of  Buyers  business  and  in  accordance  with  the  terms  and 
provisions  hereof,  all  merchantable  natural  gas  produced 
from  all  wells  now  drilled  or  which  may  hereafter  be  drilled 
on  the  hereinafter  described  premises  during  the  term  of 
this  contract ;  subject,  however,  to  the  reservation  by  Seller 
of  sufficient  natural  gas  for  the  development  and  operation 
of  its  oil  and  gas  properties  located  in  the  field  in  which 
said  premises  are  located  and  such  other  natural  gas  as 
the  lessors  are  entitled  to  use  under  the  terms  of  the  lease 
or  leases  covering  said  premises ;  said  premises  being  situ¬ 
ated  in  the  County  of  Victoria,  State  of  Texas,  and  being 
described  as  follows,  to-wit:  (4582-A)  5,000  acres  of 
land  more  or  less,  a  part  of  the  Maria  Josefa  Traviesa 
Survey,  of  one  league,  Abst.  114,  Patent  66,  Vol.  17;  the 
J.  M.  Valdez  Survey  of  VA  leagues,  Abst.  115,  Patent  65, 
Vol.  17 ;  the  C.  O.  Edwards  Survey  of  1280  acres,  Abst.  526, 
Patent  231,  Vol.  8,  and  the  C.  L.  Mann  Survey  of  640  acres, 
Abst.  528,  Patent  533,  Vol.  9,  and  being  a  part  of  the 
McFaddin  Ranch  in  Victoria  County,  Texas,  more  fully 
described  as  follows,  to-wit : 

''m  •  •  •  •  • 
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10.  The  price  per  thousand  subic  feet  to  be  paid  Seller  by 
Buyer  for  natural  gas  delivered  hereunder  shall  be  as 
follows:  Three  and  one-twelfth  cents  (31/i2^). 


15.  This  contract  shall  continue  in  full  force  and  effect 
until  December  31,  1962;  but  in  case  Seller’s  right  to  pro¬ 
duce  natural  gas  from  the  above  described  premises  is 
dependent  upon  any  oil  and  gas  lease  or  mineral  rights, 
the  term  hereof  shall  be  limited  to  the  life  of  such  lease  or 
of  such  mineral  rights,  including  any  renewals  and  exten¬ 
sions  thereof,  but  in  no  event  shall  extend  beyond  Decem¬ 
ber  31, 1962. 


6181 

In  witness  whereof,  this  contract  has  been  executed  on 
this  27th  day  of  April,  1944,  by  Seller,  and  executed  on 
this  27th  day  of  April,  1944,  by  Buyer. 

Union  Pboducing  Company 
By  R  H.  Habgbove,  Vice-President 

Attest: 

Geo.  L.  Hiser,  Assistant  Secretary 

Witnesses: 

A.  W.  Williams 
H.  E.  Randall 

Houston  Gulf  Gas  Company 
By  M.  A.  Abernathy,  Vice-President 

Attest: 

J.  H.  Miracle,  Secretary 

Witnesses  : 

A.  W.  Williams 
H.  E.  Randall 
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10.  The  price  per  thousand  subic  feet  to  be  paid  Seller  by 
Buyer  for  natural  gas  delivered  hereunder  shall  be  as 
follows:  Three  and  one-twelfth  cents  (31/i2^). 


15.  This  contract  shall  continue  in  full  force  and  effect 
until  December  31,  1962 ;  but  in  case  Seller’s  right  to  pro¬ 
duce  natural  gas  from  the  above  described  premises  is 
dependent  upon  any  oil  and  gas  lease  or  mineral  rights, 
the  term  hereof  shall  be  limited  to  the  life  of  such  lease  or 
of  such  mineral  rights,  including  any  renewals  and  exten¬ 
sions  thereof,  but  in  no  event  shall  extend  beyond  Decem¬ 
ber  31, 1962. 


6181 

In  witness  whereof,  this  contract  has  been  executed  on 
this  27th  day  of  April,  1944,  by  Seller,  and  executed  on 
this  27th  day  of  April,  1944,  by  Buyer. 

Union  Producing  Company 
By  R.  H.  Hargrove,  Vice-President 

Attest: 

Geo.  L.  Hiser,  Assistant  Secretary 

Witnesses  : 

A.  W.  Wm jams 
H.  E.  Randall 

Houston  Gulf  Gas  Company 
By  M.  A.  Abernathy,  Vice-President 

Attest: 

J.  H.  Miracle,  Secretary 

Witnesses  : 

A.  W.  Williams  ' 

H.  E.  Randall 
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1380 

GAS  PURCHASE  CONTRACT 

This  contract  made  and  entered  into  this  29th  day  of 
May,  1950,  by  and  between  Shell  Oil  Company,  a  corpo¬ 
ration,  and  Union  Producing  Company,  a  corporation, 
hereinafter  designated  collectively  and  in  the  singular  as 
“Seller,”  and  United  Gas  Pipe  Line  Company,  a  corpo¬ 
ration,  hereinafter  designated  as  “Buyer”; 

WITNESSETH  I 

1.  Seller,  in  consideration  of  the  sum  of  Ten  Dollars 
($10.00)  and  other  good,  valuable  and  sufficient  considera¬ 
tions,  receipt  of  which  is  hereby  acknowledged,  and  the 
covenants  and  agreements  hereinafter  set  out,  hereby  sells 
and  agrees  to  sell  and  deliver  to  Buyer,  and  Buyer  agrees 
to  purchase  and  receive  from  Seller,  in  the  usual  conduct 
of  Buyer’s  business,  and  in  accordance  with  the  terms  and 
provisions  hereof,  merchantable  natural  gas  in  the  quan¬ 
tities  hereinafter  set  forth  produced  from  all  wells  now  or 
hereafter  drilled  during  the  term  of  this  agreement  on  all 
lands  and  leaseholds  now  owned  or  hereafter  acquired 
by  the  parties  Seller  hereto,  either  individually  or  jointly, 
in  the  Sealy  Field,  Austin  County,  Texas,  as  such  field  now 
exists  or  as  it  may  hereafter  be  extended  or  enlarged  dur¬ 
ing  the  term  of  this  agreement,  and  Seller’s  proportionate 
part  of  all  merchantable  natural  gas  produced  from  any 
unitized  or  pooled  lands  and  leaseholds  in  said  field  in  which 
Seller  has  or  shall  hereafter  acquire  an  interest,  and  the 
proportionate  parts  of  said  gas  which  belong  to  other  par¬ 
ties  in  said  unitized  or  pooled  lands  and  leaseholds  in  said 
field  which  Seller  has  or  shall  hereafter  have  at  any  time 
and  from  time  to  time  the  right  to  market  under  the 


617 


(6265) 


6265 

terms  of  any  pooling,  nnitization  or  joint  operating  agree¬ 
ment,  or  other  arrangement  to  which  Seller  and  others  are 
parties;  snbject,  however,  to  the  reservation  by  Seller  of 
sufficient  natural  gas  for: 

1.  The  development  and  operation  of  the  leasholds, 
including  gas  for  the  repressuring  of  oil  producing 
horizons  in  such  field ; 

2.  The  operation  of  any  gasoline  plant  or  compressor 
station,  operated  by  or  for  the  benefit  of  Seller  in  the 
Sealy  Field;  and  the  fuel  requirements  of  Seller’s  pro¬ 
duction  camp,  employee  houses  and  pipe  line  stations 
located  in  such  field ;  and 

3.  The  supplying  to  Seller’s  lessors  of  gas  to  which 
such  lessors  are  entitled  under  the  terms  of  Seller’s 
leaseholds  in  such  fields. 


6273 

8.  Subject  to  the  other  terms  and  provisions  hereof,  the 
price  to  be  paid  by  Buyer  to  Seller  for  each  one  thousand 
(1,000)  cubic  feet  of  gas  sold  and  delivered  to  Buyer  here¬ 
under  shall  be  six  cents  (6^)  during  the  first  five  years  of 
the  primary  term  hereof,  and  seven  cents  (7^)  thereafter. 


6275 

13.  Subject  to  the  other  provisions  hereof,  this  agreement 
shall  continue  and  remain  in  full  force  and  effect  for  a 
primary  term  of  ten  (10)  years  from  the  date  upon  which 
deliveries  of  gas  are  commenced  hereunder,  and  shall  con¬ 
tinue  in  force  and  effect  thereafter  for  successive  periods 
of  one  (1)  year  each,  provided,  however,  that  either  party 
hereto  may  terminate  this  agreement  at  the  end  of  the  pri- 
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mary  term  or  any  succeeding  annual  period  by  giving  to 
the  other  party  at  least  ninety  (90)  days’  prior  written 
notice  of  the  intention  of  the  party  giving  such  notice  to 
terminate  this  agreement. 


6277 

In  witness  whereof,  this  contract  has  been  executed  as 
of  the  day  and  year  first  above  written. 

Shell  Oil  Company 
By  T.  R.  Grieve,  Attorney  in  Fact 

Union  Producing  Company 
By  H.  R.  Bennett,  Vice  President 

Seller. 

Attest  : 

B.  M.  Byrd 
Asst.  Secretary 

United  Gas  Pipe  Line  Company 
By  Ed  Parkes,  Vice  President 

Buyer. 

Attest  : 

J.  H.  Miracle 

Secretary 
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GAS  PURCHASE  CONTRACT 

Lease  No.  4579 

Refugio  Field  Contract  No.  2586 

This  Contract  made  and  entered  into  by  and  between 
Union  Producing  Company,  a  corporation,  hereinafter  des¬ 
ignated  as  Seller,  and  United  Gas  Pipe  Line  Company,  a 
corporation,  hereinafter  designated  as  Buyer. 
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WlTSTESSETH  THAT: 

1.  Seller,  in  consideration  of  the  snm  of  Ten  Dollars 
($10.00)  and  other  good,  valuable  and  sufficient  considera¬ 
tions,  receipt  of  which  is  hereby  acknowledged,  and  the 
covenants  and  agreements  hereinafter  set  out,  hereby  sells 
and  agrees  to  sell  and  deliver  to  Buyer,  and  Buyer  agrees 
to  purchase  and  receive  from  Seller,  in  the  usual  conduct 
of  Buyer’s  business  and  in  accordance  with  the  terms  and 
provisions  hereof,  all  merchantable  natural  gas  produced 
from  all  wells  now  drilled  or  which  may  hereafter  be  drilled 
on  the  hereinafter  described  premises  during  the  term  of 
this  contract ;  subject,  however,  to  the  reservation  by  Seller 
of  sufficient  natural  gas  for  the  development  and  operation 
of  its  oil  and  gas  properties  located  in  the  field  in  which 
said  premises  are  located  and  such  other  natural  gas  as  the 
lessors  are  entitled  to  use  under  the  terms  of  the  lease  or 
leases  covering  said  premises ;  said  premises  being  situated 
in  the  County  of  Refugio,  State  of  Texas,  and  being  de¬ 
scribed  as  follows,  to-wit : 

•  •  •  ••••••• 

6303 

10.  The  price  per  thousand  cubic  feet  to  be  paid  Seller 
by  Buyer  for  natural  gas  delivered  hereunder  shall  be  as 
follows:  Four  Cents  (4^)  per  MCF. 

•  ••  *••*••• 

15.  This  contract  shall  continue  in  full  force  and  effect 
until  December  31,  1962;  but  in  case  Seller’s  right  to  pro¬ 
duce  natural  gas  from  the  above  described  premises  is 
dependent  upon  any  oil  and  gas  lease  or  mineral  rights, 
the  term  hereof  shall  be  limited  to  the  life  of  such  lease  or 
of  such  mineral  rights,  including  any  renewals  and  exten¬ 
sions  thereof,  but  in  no  event  shall  extend  beyond  Decem¬ 
ber  31, 1962. 
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In  Witness  Whereof,  this  contract  has  been  executed  on 
this  8th  day  of  November,  1945,  by  Seller,  and  executed  on 
this  8th  day  of  November,  1945,  by  Buyer. 

Union  Producing  Company, 

By  H.  R.  Hargrove,  Vice-President. 

Attest: 

J.  H.  Miracle,  Secretary. 

Witnesses: 

A.  E.  Luhard. 

Frances  Emmer. 

United  Gas  Pipe  Line  Company, 

By  M.  A.  Abernathy,  Vice-President. 

Attest: 

J.  H.  Miracle,  Secretary. 

Witnesses  : 

A.  E.  Luhard. 

Frances  Emmer. 
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Durkee  Field  Contract  No.  2608 

GAS  PURCHASE  CONTRACT 

This  Contract  made  and  entered  into  by  and  between 
Union  Producing  Company,  a  corporation,  hereinafter  des¬ 
ignated  as  Seller,  and  United  Gas  Pipe  Line  Company,  a 
corporation,  hereinafter  designated  as  Buyer ; 

WITNESSETH : 

1.  Seller,  in  consideration  of  the  sum  of  Ten  Dollars 
($10.00)  and  other  good,  valuable  and  sufficient  considera¬ 
tions,  receipt  of  which  is  hereby  acknowledged,  and  the 
covenants  and  agreements  hereinafter  set  out,  hereby  sells 
and  agrees  to  sell  and  deliver  to  Buyer,  and  Buyer  agrees 
to  purchase  and  receive  from  Seller,  in  the  usual  conduct 
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of  Buyers  business  and  in  accordance  with  the  terms  and 
provisions  hereof,  all  merchantable  natural  gas  produced 
during  the  term  of  this  contract  from  the  lands  and  lease¬ 
holds  now  owned  or  hereafter  acquired  by  Seller,  including 
Seller’s  interest  in  lands  and  leaseholds  jointly  owned  with 
others,  located  in  what  is  known  as  the  Durkee  Field,  Harris 
County,  Texas;  subject,  however,  to  the  reservation  by 
Seller  of  sufficient  natural  gas  for  the  development  and 
operation  of  its  oil  and  gas  properties  located  in  said  field 
and  such  other  natural  gas  as  the  lessors  are  entitled  to 
use  under 
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the  terms  of  the  lease  or  leases  covering  said  premises. 

6372 

10.  The  price  per  thousand  cubic  feet  to  be  paid  Seller 
by  Buyer  for  natural  gas  delivered  hereunder  shall  be  as 
follows:  Four  cents  (4^)  during  the  first  five  years,  and 
Five  Cents  (5^)  thereafter. 


6373 

15.  This  agreement  shall  continue  and  remain  in  full 
force  and  effect  for  a  period  of  ten  (10)  years  from  April 
15,  1948,  and  shall  continue  in  force  and  effect  thereafter 
for  successive  periods  of  one  year  each ;  provided,  however, 
that  either  party  hereto  may  terminate  this  agreement  at 
the  end  of  the  original  term  or  any  succeeding  annual  period 
by  giving  to  the  other  party  at  least  ninety  (90)  days’  prior 
written  notice  of  the  intention  of  the  party  giving  such  to 
terminate  this  agreement. 
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In  Witness  Whereof,  this  contract  has  been  executed 
on  this  24th  day  of  June,  1948,  by  Seller,  and  executed  on 
this  1st  day  of  July,  1948,  by  Buyer. 

Union  Producing  Company, 

By  H.  R.  Hargrove,  Vice  President. 

Seller. 

Attest: 

J.  H.  Miracle, 

Secretary , 


Attest: 


United  Gas  Pipe  Line  Company, 

By  Ed  Parkes,  Vice  President. 

Buyer. 


J.  H.  Miracle, 

Secretary , 
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GAS  PURCHASE  CONTRACT 
Fairbanks-Rosslyn -North  Houston  Field 

Contract  No.  2604 

This  Contract  made  and  entered  into  by  and  between 
Union  Producing  Company,  a  corporation,  hereinafer  des¬ 
ignated  as  Seller,  and  United  Gas  Pipe  Line  Company,  a 
corporation,  hereinafter  designated  as  Buyer. 

WITNESSETH  THAT : 

1.  Seller,  in  consideration  of  the  sum  of  Ten  Dollars 
($10.00)  and  other  good,  valuable  and  sufficient  considera¬ 
tions,  receipt  of  which  is  hereby  acknowledged,  and  the 
covenants  and  agreements  hereinafter  set  out,  hereby  sells 
and  agrees  to  sell  and  deliver  to  Buyer,  and  Buyer  agrees 
to  purchase  and  receive  from  Seller,  in  the  usual  conduct 
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of  Buyer’s  business  and  in  accordance  with  the  terms  and 
provisions  hereof,  all  merchantable  natural  gas  produced 
from  all  wells  now  drilled  or  which  may  hereafter  be  drilled 
on  the  hereinafter  described  premises  during  the  term  of 
this  contract;  subject,  however,  to  the  reservation  by  Seller 
of  sufficient  natural  gas  for  the  development  and  operation 
of  its  oil  and  gas  properties  located  in  the  field  in  which  said 
premises  are  located  and  such  other  natural  gas  as  the 
lessors  are  entitled  to  use  under  the  terms  of  the  lease  or 
leases  covering  said  premises;  said  premises  being  situ¬ 
ated  in  the  County  of  Harris,  State  of  Texas,  and  being 
described  as  follows,  to-wit:  ?14.9  acres  of  the  274.9  acres 
of  land,  a  part  of  the  Wiley  S.  Powell  1/3  League  Survey, 
Abstract  622,  described  as  follows : 
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10.  The  price  per  thousand  cubic  feet  to  be  paid  Seller 
by  Buyer  for  natural  gas  delivered  hereunder  shall  be  as 
follows :  Three  (3)  Cents. 


15.  This  contract  shall  continue  in  full  force  and  effect 
until  December  31,  1962;  but  in  case  Seller’s  right  to  pro¬ 
duce  natural  gas  from  the  above  described  premises  is 
dependent  upon  any  oil  and  gas  lease  or  mineral  rights, 
the  term  hereof  shall  be  limited  to  the  life  of  such  lease  or 
of  such  mineral  rights,  including  any  renewals  and  exten¬ 
sions  thereof,  but  in  no  event  shall  extend  beyond  December 
31, 1962. 
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In  Witness  Whereof,  this  contract  has  been  executed  on 
this  18th  day  of  September,  1947,  by  Seller,  and  executed  on 
this  18th  day  of  September,  1947,  by  Buyer. 

Union  Producing  Company, 

By  H.  R.  Bennett,  Vice-President . 

Attest: 

Geo.  L.  Hiser,  Assistant  Secretary. 

Witnesses  : 

United  Gas  Pipe  Line  Company, 

By  M.  A.  Abernathy,  Vice-President. 

Attest: 

Geo.  L.  Hiser,  Asst.  Secretary. 

Witnesses  : 
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Fairbanks-Rosslyn-North  Houston  Field 

Contract  No.  907 

This  Agreement,  made  and  entered  into  this  14th  day 
of  May,  1948,  by  and  between  Union  Producing  Company, 
Kirby  Petroleum  Company,  and  the  other  parties  (except 
United  Gas  Pipe  Line  Company)  executing  this  agreement, 
all  collectively  hereinafter  sometimes  called  “Sellers,”  and 
United  Gas  Pipe  Line  Company,  a  corporation  of  the  State 
of  Delaware,  authorized  to  do  business  in  the  State  of 
Texas,  hereinafter  sometimes  called  Buyer. 

WITNESSETH : 

Whereas,  Union  Producing  Company,  Kirby  Petroleum 
Company,  Landreth  Company,  Keystone  Royalties,  Inc., 
et  al,  (the  predecessors  in  interest  to  the  parties  Seller 
hereunder)  entered  into  a  contract,  dated  August  1,  1941, 
with  Buyer  with  regard  to  the  sale  and  purchase  of  gas 
produced  from  certain  lands  therein  described  and  re- 
fererd  to,  situated  in  the  North  Houston  Field,  Harris 
County,  Texas ;  and 
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Whereas,  the  parties  hereto  are  desirous  of  making  avail¬ 
able  increased  quantities  of  gas  for  delivery  to  Buyer  under 
said  contract  of  August  1,  1941 ;  and  said  parties  desire  to 
amend  said  contract  to  accomplish  such  purpose  and  to 
make  certain  other  changes  in  said  contract  as  hereinafter 
set  forth. 

Now,  Therefore,  in  consideration  of  the  premises  and 
of  the  mutual  covenants  and  agreements  herein  contained, 
the  parties  hereto 

6443 

do  hereby  enter  into  the  following  amendatory  agreement. 

1. 

From  and  after  the  effective  date  hereof,  the  last  para¬ 
graph,  in  its  entirety,  of  Article  13  of  said  contract  of 
August  1,  1941,  shall  be  and  is  hereby  deleted  and  elimi¬ 
nated  from  said  Article  II. 


2. 

From  and  after  the  effective  date  hereof,  Article  VI  of 
said  contract  of  August  1,  1941  shall  be  and  is  hereby 
changed  and  amended  so  that  said  Article  VI  shall  there¬ 
after,  in  its  entirety,  read  as  follows,  to-wit : 

“Article  VI 

“The  price  to  be  paid  by  Buyer  to  Sellers  for  each 
one  thousand  (1,000)  cubic  feet  of  gas  sold  and  de¬ 
livered  to  Buyer  hereunder  shall  be 

(a)  During  the  ten  (10)  year  period  beginning  on 
April  26, 1948  and  ending  on  April  26,  1958,  five 
cents  (5£) ;  and 

(b)  Thereafter,  a  price  to  be  determined  by  agree¬ 
ment  between  Buyer  and  Seller s.” 
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From  and  after  the  effective  date  hereof,  Article  XIII 
of  said  contract  of  August  1,  1941  shall  be  and  is  hereby 
changed  and  amended  so  that  said  Article  XIII  shall 
thereafter,  in  its  entirety,  read  as  follows,  to-wit : 

“Article  XI ll 

“This  agreement  shall,  subject  to  the  provisions  of 
Article  I  hereof,  become  effective  upon  the  date  upon 
which  the  processing  plant  provided  for  in  said  Proc¬ 
essing  Contract  is  completed  and  commences  opera¬ 
tions,  and  shall  continue  in  force  and  effect  for  the  full 
term  of  said  Unitization  Agreement.  If  all  parties 
owning  leases  and  mineral  interests  in  lands  covered 
by  said  Processing  Contract  have  not  executed  this 
agreement  on  the  date  it  becomes  effective,  this  agree¬ 
ment  shall  nevertheless  be  binding  upon  those  who  have 
executed  the  same;  provided,  however,  that  the  con¬ 
tracts  referred  to  in  Article  I  hereof  between  Buyer 
and  such  parties  named  as  Sellers  herein  who  do  not 
execute  this  contract,  shall  not  be  cancelled  and  super¬ 
seded  hereby.” 

4. 

Sellers  recognize  that  their  present  facilities  are  inade¬ 
quate  and  that  some  wells  (including  input  wells)  are  not 
so  connected  that 
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their  capacity  can  he  delivered  to  Buyer,  and  that  conse¬ 
quently  Sellers  are  not  in  a  position  currently  to  make 
available  to  Buyer  all  of  the  gas  which  can  be  produced 
from  the  wells  located  on  the  lands  and  leases  subject  to 
said  Unitization  Agreement.  Accordingly,  Sellers  agree 
to  install,  with  reasonable  diligence,  such  additional  facili- 
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ties  as  may  be  necessary  from  time  to  time  in  order  to 
deliver  to  Buyer  all  gas  which  can  be  produced  from  all 
wells  (including  input  wells),  now  or  hereafter  drilled  or 
recompleted,  on  the  lands  and  leases  now  or  hereafter  sub¬ 
ject  to  said  Unitization  Agreement.  In  no  event  shall 
Sellers  be  obligated  to  drill  any  additional  wells  or  to  pro¬ 
duce  any  well  at  a  rate  of  flow  which  would  be  injurious 
to  such  well. 

5. 

This  amendatory  agreement  shall  be  and  is  hereby  made 
effective  as  of  April  26, 1948. 

6. 

Except  as  herein  specifically  changed  and  amended,  said 
contract  of  August  1,  1941  shall  remain  the  same  and  con¬ 
tinue  in 
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full  force  and  effect  as  written. 

Witness  the  Execution  Hereof  on  the  day  and  year  first 
above  written. 

United  Gas  Pipe  Line  Company, 

By  Ed  Parses,  Vice-President. 

Buyer. 

Attest: 

J.  H.  Miracle, 

Secretary. 

Union  Producing  Company, 

By  H.  B.  Bennett,  Vice-President. 

Attest: 

J.  H.  Miracle, 

Secretary. 

Kirby  Petroleum  Company, 

By  George  Sawtelle. 

Attest: 

J.  A.  Hammond. 
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The  Moran  Corporation, 
By  W.  T.  Moran, 

J.  M.  Flaitz, 

Ben  Wolfman, 

H.  C.  Cockbuen, 

F.  M.  Corzeuus, 


Attest: 

H.  C.  Aiken, 
Ass’t.  Sec’y. 


Sellers. 
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GAS  PURCHASE  CONTRACT 
Needville  Field  Contract  No.  2609 

This  Contract  made  and  entered  into  by  and  between 
Union  Producing  Company,  a  Delaware  corporation,  here¬ 
inafter  designated  as  Seller,  and  United  Gas  Pipe  Line 
Company,  a  Delaware  corporation,  hereinafter  designated 
as  Buyer ; 

Witnesseth  : 

L  Seller,  in  consideration  of  the  sum  of  Ten  Dollars 
($10.00)  and  other  good,  valuable  and  sufficient  considera¬ 
tions,  receipt  of  which  is  hereby  acknowledged,  and  the 
covenants  and  agreements  hereinafter  set  out,  hereby  sells 
and  agrees  to  sell  and  deliver  to  Buyer  and  Buyer  agrees 
to  purchase  and  receive  from  Seller,  at  the  delivery  points 
hereinafter  set  forth,  in  the  usual  conduct  of  Buyer’s  busi¬ 
ness,  and  in  accordance  with  the  terms  and  provisions  here¬ 
of,  merchantable  natural  gas  produced  from  all  lands  and 
leaseholds  now  or  hereafter  owned  by  Seller,  including 
Seller’s  interestin  lands  and  leaseholds  jointly  owned  with 
others,  in  what  is  commonly  known  as  the  Needville  Field, 
Fort  Bend  County,  Texas,  as  such  field  now  exists  or  as 
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it  may  hereafter  be  extended  or  enlarged  during  the  term 
of  this  contract,  and  all  of  Seller’s  proportionate  part  of 
all  merchantable  natural  gas  produced  from  unitized  or 
pooled  lands  and  leaseholds,  in  said  field,  in  which  Seller 
has,  or  shall  hereafter  acquire  an  interest,  and  the  propor¬ 
tionate  part  of  said  natural  gas  which 

6507 

belong  to  other  parties  in  said  unitized  or  pooled  lands 
and  leaseholds  in  said  field,  which  Seller  has,  or  shall  here¬ 
after  have  at  any  time,  and  from  time  to  time,  the  right  to 
market  under  the  terms  of  any  pooling,  unitization  or  joint 
operating  agreement  or  other  arrangement  to  which  Seller 
and  such  others  are  parties ;  subject,  however,  to  the  reser¬ 
vation  by  Seller  of  sufficient  natural  gas  for  the  develop¬ 
ment  and  operation  of  said  lands  and  leaseholds,  and  such 
other  natural  gas  as  the  lessors  are  entitled  to  use  under 
the  terms  of  any  of  said  leases. 
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10.  The  price  to  be  paid  by  Buyer  to  Seller  for  each  one 
thousand  (1,000)  cubic  feet  of  gas  sold  and  delivered  to 
Buyer  hereunder  shall  be  as  follows:  Four  cents  (4^)  dur¬ 
ing  the  fire  five  years  of  the  primary  term,  and  five  cents 
(5tf)  thereafter. 

•  ••  •  •••••• 
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In  witness  whereof,  this  contract  has  been  executed  on 
this  4th  day  of  October,  1948,  by  Seller,  and  executed  on 
this  4th  day  of  October,  1948,  by  Buyer. 

Union  Producing  Company 
By  H.  R.  Bennett,  Vice  President 

Attest  : 

J.  H.  Miracle 

Secretary 

Seller. 

United  Gas  Pipe  Line  Company 
By  Ed  Parkes,  Vice  President 

Attest  : 

J.  H.  Miracle 

Secretary 

Buyer. 
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GAS  PURCHASE  CONTRACT 
Spanish  Camp  Field  Contract  No.  1298 

This  contract  made  and  entered  into  by  and  between 
S.  J.  Ryan,  Trustee,  hereinafter  designated  as  Seller,  and 
United  Gas  Pipe  Line  Company,  a  corporation,  herein¬ 
after  designated  as  Buyer; 

WITNESSETH  : 

1.  Seller,  in  consideration  of  the  sum  of  Ten  Dollars 
($10.00)  and  other  good,  valuable  and  sufficient  consider¬ 
ations,  receipt  of  which  is  hereby  acknowledged,  and  the 
covenants  and  agreements  hereinafter  set  out,  hereby  sells 
and  agrees  to  sell  and  deliver  to  Buyer,  and  Buyer  agrees 
to  purchase  and  receive  from  Seller,  in  the  usual  conduct 
of  Buyer  ?s  business  and  in  accordance  with  the  terms  and 
provisions  hereof,  all  merchantable  natural  gas  produced 
from  all  wells  now  drilled  or  which  may  hereafter  be  drilled 
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during  the  term  of  this  contract,  on  the  lands  and  lease¬ 
holds  in  Wharton  County,  Texas,  described  in  Exhibit  “  A” 
attached  hereto  and  made  a  part  hereof ;  subject,  however, 
to  the  reservation  by  Seller  of  sufficient  natural  gas  for  the 
development  and  operation  of  said  premises  and  such  other 
natural  gas  as  the  lessors  are  entitled  to  use  under  the 
terms  of  the  lease  or  leases  covering  said  premises. 
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10.  The  price  per  thousand  cubic  feet  to  be  paid  Seller 
by  Buyer  for  natural  gas  delivered  hereunder  shall  be  as 
follows:  Five  cents  (5^). 
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15.  This  agreement  shall  continue  and  remain  in  full 
force  and  effect  for  a  period  of  ten  (10)  years  from  the 
date  upon  which  deliveries  of  gas  are  commenced  here¬ 
under,  and  shall  continue  in  force  and  effect  thereafter  for 
successive  periods  of  one  (1)  year  each,  provided,  how¬ 
ever,  that  either  party  hereto  may  terminate  this  agree¬ 
ment  at  the  end  of  the  original  term  or  any  succeeding 
annual  period  by  giving  to  the  other  party  at  least  ninety 
(90)  days’  prior  written  notice  of  the  intention  of  the  party 
giving  such  notice  to  terminate  this  agreement. 
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for  witness  whereof,  this  contract  has  been  executed  on 
this 
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24th  day  of  October,  1948,  by  Seller,  and  executed  as  of 
this  7th  day  of  November,  1949,  by  Buyer. 


S.  J.  Ryan,  Trustee 

Seller. 

United  Gas  Pipe  Line  Company 
By  Ed  Parses,  Vice  President 

Attest: 

J.  H.  Miracle 

Secretary 

Buyer. 
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UNITED  GAS  PIPE  LINE  COMPANY 

Calculation  of  Cost  of  Service  Under  Rate  Schedule 
PL-3  to  Mississippi  River  Fuel  Corporation  Adjust¬ 
ing  Cost  of  Gas  Purchased  by  United  Gas  Pipe  Line 
Company  in  the  Monroe,  Shreveport  and  Dallas 
Districts 


Annual  Volume 
Peak  Day  Volume 

Transmission  Costs 


Commodity 

Demand 

Other — 120  Meter  Units 


73,950,800  Mcf 
202,939  Mcf 


$  934,886 
594,002 
5,789 


Production  Costs 


$1,534,677 

6,136,622 


Total  Cost  of  Service  PL-3 


$7,671,299 


Comparison  With  Exhibits  79  and  97 


Amount 

Staff  Ex.  79 — 

Revenues  at  Trial  Rates  $9,218,525 

MRFC  Ex.  97— PL-3  8,531,459 


Amount  in  Excess 
of  Above  Cost 
of  Service 

$1,547,226 

860,160 
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UNITED  GAS  PIPE  LINE  COMPANY 

Calculation  op  Unit  Cost  op  Transmission  and  Production — Central  Bate  Zone 
Excluding  Gas  Transported  for  Others  and  Gas  Transported  Through  Line  L-129 


Transmission  Cpsts 


Annual 

Volume 

Peak 

Day 

Meter 

Units 

Total  CoBt 

Demand 

Commodity 

Other 

Total  Transmission 

457,492,319 

1,498,456 

6,317 

$10,732,125 

$4,516,683 

$5,909,921 

$305,521 

Less: 

Gas  Transported  for  Others 

89,772,057 

256,994 

300 

1,529,705 

609,212 

905,256 

15,237 

Gas  Transported  Through 
Lino  L-129 

98,105,119 

324,156 

2,818,238 

1,222,068 

1,596,170 

8 

Balance — Cpst  of  Transmission 

269,615,143 

917,406 

6,017 

6,384,182 

2,685,403 

3,408,495 

290,284 

a 

Transmission  Unit  Cost 

$2,927 

$.012642 

$48.24 

Production  Costa — Central  Rato  Zono 

Adjusted  to  oliminato  increases  in  prices  paid  Union 
Producing  as  sot  forth  in  Exhibits  1  and  1A 

Total  Production  Costa— Sheot  14  of  Exhibit  78A  $26,148,616 

Less:  Increases  in  prices  paid  Union  Producing  in 

Monroo,  Shreveport  &  Dallas  Districts  3,214,610 

Adjusted  Production  CoBta  $22,934,006 

Annual  Volume  of  Gas  Sold  from  Production  in  the 

Central  Rato  Zono — Exhibit  78A,  Sheet  10,  Lino  6  276,371,476 

Unit  Cost  of  Production  — Per  MCP  $.0829825 
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lUJfilAlMeU," 

COMPANY  itf  THE 


Volumes 

MMcf 

14.9# 

(1) 


■SHREVEPORT 


W?T5?^SoDUCmG^^jANj  BT  U^TSoGjTsTlPpfLlTET 

AND  DALLAS  DISTRICTS  AS  INCLUDED  IN  EXHIBIT  82  * 


RATE 


Prico  at 

Price  Pressuro  14.9#  P.B. 
tf/Mcf  Basepsia  tf/Mcf 

(3)  (4)  (5) 


Exhibit 

No. 

(2) 


Commodity 
Amount 
Col.  1  x 
Cpl.  5 

(6) 


Allowed  Per 
Staff  Exhibits 


Price 

<*/Mcf 

(7) 


Amount 

(8) 


Decrease 
in  Gas  Costs 
Col.  (8)  — 
Col.  (6) 
(9) 


« 


Monroo  District 


Louisiana 


Floyd  Field — Ex.  87 

840 

100 

3.0 

16.7 

2.677 

$  22,487 

3.569 

$  29,980 

$  7,493 

Lisbon — Ex.  87 

3,381 

101 

3.0 

16.7 

2.677 

90,509 

6.692 

226,257 

135,748 

Monroo — Ex.  87 

22,816 

101 

3.0 

16.7 

2.677 

610,784 

3.569 

814,303 

203,519 

27,037 

723,780 

1,070,540 

346,760 

Shreveport  District — Ex. 
Louisiana 

88 

Cotton  Valley 
Greenwood  (Waskom) 

290 

106 

6.0 

16.7 

5.353 

15,524 

9.662 

28,020 

12,496 

505 

106 

8.429 

42,566 

8.429 

42,566 

43,316 

Lake  Bistineau 

1,387 

102 

2.25 

16.7 

2.007 

27,837 

5.130 

71,153 

Rodessa 

2,106 

102 

2.5 

16.7 

2.231 

46,985 

4.461 

93,949 

46,964 

Sibloy 

1,540 

103 

3.0 

16.7 

2.677 

41,226 

5.799 

89,30o 

48,079 

Sligo 

29,017  1 

103 

4.0 

16.7 

3.569 

1,035,617 

6.799 

1,682,696 

647,079 

Sugar  Creek 

767 

106 

7.934 

60,854 

7.934 

60,854 

Texas 

214,606 

Bethany 

6,519  2 

104, 105 

6.0 

16.7 

5.353 

348,962 

8.645 

563,568 

Rodessa 

3,261 

102 

2.5 

16.7 

2.231 

72,753 

4.461 

145,473 

72,720 

Waskom 

723 

106 

4.0 

16.7 

3.569 

25,804 

8.645 

62,503 

36,699 

46,115 

1,718,128 

2,840,087 

1,121,959 

Dallas  District — Ex.  86A 

Carthage 

29,427 

107 

4.0 

16.7 

3.569 

1,050,250 

8.645 

2,543,965 

1,493,715 

N.  Jacksonville 

97 

107 

5.799 

5,625 

5.799 

5,625 

— 

Joaquin,  Louisiana 

1,770 

107 

4.0 

16.7 

3.569 

63,171 

8.645 

153,017 

89,846 

Joaquin,  Texas 

548 

107 

3.0 

16.7 

2.677 

14,670 

8.645 

47,375 

32,705 

Willow  Springs,  Texas 

2,172 

107 

3.0 

16.7 

2.677 

58,144 

8.645 

187,769 

129,625 

34,014 

1,191,860 

2,937,751 

1,745,891 

Grand  Total 

107,166 

$3,633,768 

$6,848,378 

$3,214,610 

V  '  1  !■'  .  "1 

l  Adjusted  in  accordance  with  Exhibit  82. 


2  Adjusted  in  accordance  with  Exhibit  82  on  a  pro-rata  basis. 
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Hearing  Exhibit  No.  164 

Effect  of  Reducing  Prices  Paid  Union  Producing  Com¬ 
pany  in  San  Antonio  and  Houston  Districts  on  Cost 
of  Service  Under  Rate  Schedule  PL-2  to  Mississippi 
River  Fuel  Corporation 

Production  Commodity  Cost — 

Ex.  7 8 A,  Page  22  $39,695,357 

Less:  Increased  Prices  Paid  Union 
Producing  in  San  Antonio  and 
Houston  Districts  1,547,291 


Adjusted  Commodity  Costs  $38,148,066 

Annual  Volume — Ex.  78A,  Page  22  441,805,935 

Adjusted  Average  Rate  $.086346 

Average  Rate — Ex.  78 A,  Page  22  $.089848 

Reduction  in  Production  Commodity 
Rate  Per  Mcf  $.003502 

Annual  Volume  to  Mississippi 
Under  PI^2  39,751,128  Mcf 

Mississippi’s  Cost  of  Service  PL-2 — Ex.  96  $6,118,387 

Less:  Reduction  in  Production  Commodity 
Cost  from  Ex.  96  39,751,128  Mcf  x  $.003502  139,208 


Adjusted  Cost  of  Service  to  Mississippi  River 
Fuel  Under  Rate  Schedule  PL-2  $5,979,179 
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Hearing  Ex.  No.  165 

Calculation  of  Increased  Prices  Paid  Union  Producing  Company  by  United  Cas  Pipe  Line 
Company  in  the  Houston  and  San  Antonio  Districts  as  Included  in  Exhibit  82 


RATE 


Allowed  Per 


Houston  District — 84B 
Durkee  Field 
(Natural) 

Durkee  Field 
(Casinghead) 
Fairbanks  (Plant) 
Fairbanks  (Wells) 
Greta — Tom  O'Conner 
E.  McFaddin 
(Natural) 

E.  McFaddin 
(Qasinghead) 
Needvillo 
Refugio 
Sealy 

Spanish  Camp 
Total 

San  Antonio 
Agua  Duico — Ex.  85B 

Grand  Total 


Volumes 

MMcf 

14.9# 

Exhibit 

No. 

Price  at 

Prico  Pressure  14.9#  P.B. 
(f/Mcf  Basopsia  tf/Mcf 

Commodity 

Amount 

Col.  1  x 

Col.  5 

Staff  Exhibits 

Price 

<f/Mcf  Amount 

Decrease 

Col.  (8)  — 
Col.  (0) 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

(8) 

(9) 

604 

110 

5.0 

16.7 

4.461 

$  26,944 

9.154 

$  55,290 

$  28,346 

580 

110 

5.0 

10.7 

4.461 

25,874 

9.154 

53,100 

27,226 

5,450 

110 

5.0 

16.7 

4.461 

243,392 

10.171 

554,930 

311,538 

700 

110 

3.0 

16.7 

2.677 

18,900 

9.154 

64,623 

45,723 

8,310 

110 

4.0 

10.7 

3.669 

296,798 

6.103 

507,625 

210,727 

341 

110 

3.5 

16.7 

3.123 

10,649 

5.799 

19,778 

9,129 

322 

110 

3.5 

16.7 

3.123 

10,056 

5.799 

18,676 

8,620 

837 

110 

5.0 

16.7 

4.461 

37,339 

6.103 

51,081 

13,742 

365 

110 

4.0 

16.7 

3.569 

13,027 

5.353 

19,536 

0,509 

706 

110 

6.0 

10.7 

5.353 

41,004 

9.154 

70,119 

29,115 

974 

110 

5.0 

16.7 

4.461 

43,450 

6.103 

59,445 

15,995 

19,267 

767,433 

1,474,103 

700,670 

37,690 

108 

3.5 

16.7 

3.123 

1,177,246 

5.353 

2,017,867 

840,621 

60,963 

$1,944,079 

$3,491,970 

$1,647,291 
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Basis  for  Normalizing  Sales  Volumes : 

Texas  Eastern  at  Longview,  Texas 

Contract  demand:  142,700  Mcf  at  14.9  Psia,  Deviated 
142,700  X  365  =  52,085,500  Mcf  Annual  Volume 
142,700  Mcf  used  as  coincidental  peak  day  volume 

Texas  Eastern's  take  during  early  1953  was  at  100% 
Load  Factor. 

Texas  Gas  Transmission  at  Guthrie,  Louisiana 
Used  actual 

Sale  of  Monroe  Field  gas — Limited  supply. 

Mississippi  River  at  Perryville,  Louisiana 

Contract  Demand :  151,260  Mcf  at  14.9  Psia.,  Deviated 
151,260  X  365  X  72%  =  39,751,128  Mcf  Annual  Volume 
150,000  Mcf  used  at  Coincidental  Peak  Day  Volume 

Required  to  take  or  pay  for  72%  of  contract  demand. 

6580 
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Mississippi  River  at  Perryville,  Louisiana 

Contract  Demand:  202,605  Mcf  at  14.9  Psia  Deviated 
202,605  X  365  =  73,950,800  Mcf  Annual  Volume 
202,939  used  as  Coincidental  Peak  Day  Volume 

i  During  early  part  of  1953  Mississippi  River  was  tak¬ 
ing  gas  at  about  100  %  Load  Factor. 
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Southern  Natural  Gas  Co.  at  Perryville  <&  West  Carroll, 
Louisiana 

Selected  Demand :  65,546  Mcf  at  14.9  Psia  Deviated 
65,546  X  365  =  23,829,500  Mcf  Annual  Volume 
68,422  used  as  Coincidental  Peak  Day  Volume 

During  early  part  of  1953  Southern  Natural  was  tak¬ 
ing  gas  at  about  100%  Load  Factor. 

Texas  Gas  Transmission  Cory,  at  Guthrie,  Lisbon  & 
Sharron,  Louisiana 

Contract  Demand :  201,680  Mcf  at  14.9  Psia.,  Deviated 
201,680  X  365  x  75%  =  55,209,350  Mcf  Annual  Volume 
201,680  used  as  Coincidental  peak  day  Volume 

Required  to  take  or  pay  for  72%  of  Contract 
Demand. 
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Southern  Natural  Gas  Company  at  Kosciusko, 
Mississippi 

Contract  Demand :  100,840  Mcf  at  14.9  Psia,  Deviated 
100,840  X  365  X  72%  =  26,500,490  Mcf  Annual  Volume 
100,839  Mcf  used  as  Coincidental  Peak  Day  Volume 

Required  to  take  or  pay  for  72%  of  contract  demand. 

Texas  Eastern  Transmission  Corp.  at  Kosciusko, 
Mississippi 

Contract  Demand:  390,250  Mcf  at  14.9  Psia,  Deviated 
390,250  X  365  X  97%  =  138,851,467  Mcf  Annual 
Volume 

Texas  Eastern’s  take  during  early  1953  was  at  about 
97%  Load  Factor. 

Lone  Star  Gas  Company,  Palestine,  Texas 
Sale  to  Lone  Star  at  Palestine  discontinued  in  1952. 
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UNITED  GAS  PIPE  LINE  COMPANY 

Summary  of  System  Sales  Coincidental  Peak  Day 
Volumes  by  Districts,  Excl.  Wichita  Falls  Dist. 

Year  1952 

(Volume  Stated  at  14.9  Psia.,  Deviated) 


Direct  Sales 


Beaumont  District 
Dallas  District 
Houston  District 

Jackson  Dist.,  ExcL  N.  W.  Miss.  Area 
Monroe  District 
N.  W.  Miss.  Area 
New  Orleans  Dist.  #  5  (Net) 

New  Orleans  Dist.  #  6 
San  Antonio  District 
Shreveport  District 
Southwest  Louisiana 

Total  Direct  Sales 

Pipe  Line  Sales 

Dallas  District 
Houston  District 

Jackson  Dist.,  Excl.  N.  W.  Miss.  Area 
Monroe  Dist. 

New  Orleans  Dist.  #  5  (Net) 

Total  Pipe  Line  Sales 

Town  Border  Sales 

Beaumont  District 
Dallas  District 
Houston  District 

Jackson  Dist.,  Excl.  N.  W.  Miss.  Area 
Monroe  District 
N.  W.  Miss.  Area 
New  Orleans  Dist.  #  5  (Net) 

New  Orleans  Dist.  #  6 
San  Antonio  District 
Shreveport  District 
Southwest  Louisiana  District 

Total  Town  Border  Sales 
Total  Sales,  Excl.  Wichita  Falls  Disk 


Adjustment  to 


Actual 

Normalize 

Adjusted 

268,085 

268,085 

154,059 

— 

154,059 

341,669 

— 

341,669 

137,534 

■  ■■■■ 

137,534 

91,422 

— 

91,422 

88,222 

—  — 

88,222 

14 

■ 

14 

33,084 

- - 

33,084 

44,106 

— 

44,106 

94,311 

— 

94,311 

1,252,506  -  1,252,506 


106,749 

5,956 

390,392 

550,835 

6,652 

35,951 

100,839 

86,434 

142,700 

5,956 

491,231 

637,269 

6,652 

1,060,584 

223,224 

1,283,808 

60,451 

60,451 

69,581 

(4,141) 

65,440 

158,370 

— 

158,370 

332,092 

— 

332,092 

27,649 

— 

27,649 

7,050 

■ 

7,050 

224,378 

91 

■  " 

224,378 

91 

191,608 

— 

191,608 

41,399 

— 

41,399 

73,876 

— 

73,876 

1,186,545 

(4,141) 

1482,404 

3,499,635 

219,083 

3,718,718 
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SUMMARY  op  annual  sales  volumes  by  distriot,  exol.  wiohita.  pall  DISTRICT — Y< 


ear 


1952 


r 


l&eet^ot 


Direct  Sales 
Beaumont  District 
Dallas  District 
Houston  District 
Jackson  Dist.,  Excl.  N.  W. 

Miss.  Area 
Monroe  District 
N.  W.  Miss.  Area 
New  Orleans  Dist.  #  6  (Net) 
New  Orleans  Dist.  #  6 
San  Antonio  Dist. 

Shreveport  Dist. 

Southwest  Louisiana  Dist. 

Total  Direct  Sales 

Pipe  Line  Bates 
Dallas  District 
2  Houston  District 

M  Jackson  Dist.,  Excl.  N.  W. 

Miss.  Area 
Monroe  District 
New  Orleans  Dist.  #  5  (Net) 

Total  Pipe  Lino  Sales 

Town  Border  Sates 
Beaumont  District 
Dallas  District 
Houston  District 
Jackson  Dist.,  Excl.  N.  W. 

Miss.  Area 
Monroo  District 
N.  W.  Miss.  Area 
Now  Orleans  Dist.  #  5  (Net) 
Now  Orleans  Dist.  #  0 
San  Antonio  District 
Shreveport  District 
Southwest  Louisiana  District 

Total  Town  Border  Sales 

Total  Sales,  Excl. 

Wichita  Falls  Dist. 


Met  *t  Oont.  Pm.  Base  Mcf  st  14.9  Pais.,  Deviated 


Per 

Booka 

Prior  Year 
Adjustment 

Actual  Billing 
Adjustment 

Adjustment 
to  Correct  to 

14.9  Pala.,  Deviated 

Actual 

Adjustment 
to  Normalise 

Adjusted 

70,461,527 

51,019,325 

99,978,548 

(578) 

1,308 

(24,331) 

1,449,079 

(402,877) 

552,870 

77,910,606 

50,591,539 

100,532,792 

— 

77,910,600 

50,591,539 

100,532,792 

39,411,035 

33,507,217 

123 

— 

548,524 

637,236 

39,959,682 

34,204,453 

(450) 

39,959,232 

34,204,453 

19,154,484 

72,683 

11,041,448 

13,347,233 

23,799,755 

75 

38 

303 

3,279 

(2^44) 

438,063 

6 

20,233 

(15,832) 

475,482 

’  19,595,901 
72,689 
11,058,837 
13,331,439 
24,275,540 

— 

19,595,901 

72,689 

11,068,837 

13,331,439 

24,275,540 

367,853,255 

1,329 

(23,896) 

3,702,790 

371,533,478 

(450) 

371,533,028 

34,532,745 

173,787 

— 

— 

7,113,868 

8,465 

41,646,613 

182,252 

10,439,620 

52,086,233 

182,252 

69,284,294 

130,877,228 

1,382,537 

■ 

60,141 

496,178 

5,237,810 

51,759 

59,780,472 

136,175,179 

1,434,290 

105,571,464 

61,296,803 

165,351,920 

197,471,982 

1,434,296 

226,250,591 

60,141 

12,908,080 

239,218,812 

177,307,877 

416,626,689 

5,832,443 

10,793,027 

31,319,612 

(968) 

(2,501) 

138,860 

59,316 

1,112,301 

5,971,303 

10,848,814 

32,431,913 

(571,260) 

5,971,303 

10,277,554 

32,431,913 

71,116,950 

4,128,368 

1,013,690 

44,321,023 

9,945 

37,011,210 

8,983,019 

9,581,412 

— 

(19,575) 

22,164 

(62,628) 

25,715 

197,718 

834,855 

91,552 

1,323 

904,133 

195 

155,578 

70,052 

382,082 

71,932,230 

4,242,084 

1,015,013 

45,172,528 

10,140 

37,792,503 

9,251,989 

9,963,494 

16 

71,932,246 

4,242,084 

1,015,013 

45,172,528 

10,140 

37,792,503 

9,251,989 

9,963,494 

224,711,299 

(968) 

170,833 

3,750,847 

228,632,011 

(571,244) 

228,060,707 

818,815,145  301 

(  )  Indicates  red. 

207,078 

20,361,717 

839,384,301 

176,730,183 

1,016,120,484 

Hearing  Exhibit  No.  166  (continued) 
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UNITED  GAS  PIPE  LINE  COMPANY 

Details  of  Adjustments  to  Normalize  1952  Sales  Volumes 
Mcf  at  14.9  Psia.,  Deviated 


Annual  Volumes  Coin.  Peak  Day  Volumes 


Actual 

Adjustment  to 
Normalizo 

Adjusted 

Actual 

Adjustment  to 
Normalizo 

Adjusted 

Pipe  Line  Sales 

Texas  Eastern  Transmission  C-orp. 

Near  Longview,  Dallas  Dist.,  Tox. 

41,645,880 

10,439,620 

62,085,500 

106,749 

35,951 

142,700 

Lono  Star  Gas  Company 

Near  Dallas,  Dallas  Dist.,  Tex. 

733 

733 

— 

Total  Dallas  Dist. 

41,646,613 

10,439,620 

52,080,233 

106,749 

35,951 

142,700 

Texas  Gas  Transmission  Corp. 

Guthrio  Sta.,  Monroo  Dist.,  La. 
(Field  Sale) 

4,731,204 

4,731,204 

14,228 

14,228 

Mississippi  Rivor  Fuel  Corp. 

Porryvillo  Sta.,  Monroo  Dist.,  La. 

7,060,828 

31,790,300 

30,751,128 

110,712 

30,288 

150,000 

Mississippi  River  Fuol  Corp. 

Perryville  Sta.,  Monroe  Dist.,  La. 

70,910,530 

8,040,270 

73,950,800 

202,939 

202,939 

Southern  Natural  Gas  Company 
Perryvillo  &  W.  Carroll, 

Monroo  Dist,  La. 

35,267,742 

(11,438,242) 

23,829,500 

68,422 

68,422 

Texas  Gas  Transmission  Corp. 

Guthrie,  Lisbon  &  Sharron, 

Monroo  Dist.,  La. 

Total  Monroo  Dist 

17,304,875 

37,004,475 

55,209,350 

154,534 

47,146 

201,680 

136,175,179 

61,296,803 

197,471,982 

550,835 

86,434 

637,269 

.g  Exhibit  No.  166  (continued) 
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UNITED  GAS  PIPE  LINE  COMPANY 

Details  op  Adjustments  to  Normalize  1952  Sales  Volumes 
Mof  at  14.9  Psia.,  Deviated 

Annual  Volumes  Coil 


Pipe  Line  Sales  (Cont’d) 

Southern  Natural  Gas  Cpmpany 
Near  Kosciusko,  Jackson  Diet.,  Miss. 

Texas  Eastern  Transmission  Corp. 
Near  Kosciusko,  Jackson  Dist.,  MIbs. 

Total  Jackson  Dist. 


Town  Border  Sales 

Lone  Star  Gas  Company 
Palestine  T.B.,  Dallas  Dist.  Ter. 

Other  Town  Border  Sales,  Dallas  Dist. 


Actual 


Adjustment  to 
Normalize 


69,780,472 

26,500,490 

79,070,964 

69,780,472 

105,571,454 

571,257 

(671,257) 

10,277,557 

(3) 

10,848,814 

(571,260) 

Adjusted 


26,500,490 


Coin.  Peak  Day  Volumes 


Actual 

Adjustment  to 
Normalize 

Adjusted 

- - 

100,839 

100,839 

390,392 

390,392 

390,392 

100,839 

491,231 

4,141  (4,141)  - 

14,534  -  14,534 

18,675  (4,141)  14,534 


Total  Dallas  District 


18,675 


((6586) 
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Item  No.  R 

UNITED  GAS  PIPE  LINE  COMPANY 
Rate  Schedule  FPC  No.  9 
Effective  Date — November  21,  1929 
Filing  Date — August  22,  1938 

UNITED  GAS  PIPE  LINE  COMPANY 

Serving 

MISSISSIPPI  RIVER  FUEL  CORPORATION 
Description  of  Service  : 

Sale  of  natural  gas  in  the  Monroe,  Louisiana  Gas  Field, 
as  set  out  in  contract  attached  hereto,  for  transportation 
and  resale  in  interstate  commerce  (as  defined  in  the 
Natural  Gas  Act)  for  ultimate  public  consumption  for 
domestic,  commercial,  industrial  and  other  uses. 

i  Received  August  22,  1938 

6587 

CONTRACT  NO.  L  7-A 
AGREEMENT 

between 

Moody-Seagraves  Gas  Company,  Incorporated 

and 

Mississippi  River  Fuel  Corporation 

6588 

This  Agreement,  made  as  of  the  first  day  of  August, 
1929,  between  Moody-Seagraves  Gas  Company,  Incorpo¬ 
rated,  a  corporation  of  the  State  of  Louisiana,  which  cor¬ 
poration  is  hereinafter  referred  to  as  “Seller”,  and  Mis¬ 
sissippi  River  Fuel  Corporation,  a  corporation  of  the 
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(6589) 

State  of  Delaware,  which  corporation  is  hereinafter  re¬ 
ferred  to  as  “Buyer”. 

Whereas,  Buyer  is  constructing  a  gas  pipe  line  from 
the  Monroe  Gas  Field  and  the  Richland  Gas  Field  in  the 
State  of  Louisiana  to  St.  Louis,  Missouri  and  the  St. 
Louis  district,  (said  city  and  district  being  hereinafter 
referred  to  “the  St.  Louis  District”);  and 

Whereas,  Buyer  has  made  or  is  about  to  make  con¬ 
tracts  with  the  Southern  Carbon  Company,  United 
Carbon  Company,  Industrial  Gas  Company,  Interstate 
Natural  Gas  Company,  Incorporated,  Hope  Producing 
Company,  and  The  Palmer  Corporation  of  Louisiana, 
which  corporations  are  hereinafter  collectively  referred 
to  as  the  “Vendors”,  for  the  supply  of  ninety  per  cent. 
(90%)  of  the  requirements  of  said  pipe  line  as  defined  in 
paragraph  numbered  IV  hereof;  and 

Whereas,  Greenwood  Production  Company,  a  Louisi¬ 
ana  corporation,  owns  or  has  leases  permitting  it  to  pro¬ 
duce  gas  from  approximately  twenty  thousand,  sixty-five 
(20,065)  acres  of  land  in  said  Monroe  Gas  Field,  which 
land  is  generally  described  as  being  located  in  Town- 

6589 
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ships  Eighteen  (18),  Nineteen  (19),  Twenty  (20), 
Twenty-one  (21),  Twenty-two  (22)  and  Twenty-three 
(23),  Ranges  Two  (2),  Three  (3),  Four  (4),  Five  (5), 
Seven  (7)  and  Nine  (9)  East,  Richland  Production  Com¬ 
pany,  a  Delaware  corporation,  owns  or  has  leases  per¬ 
mitting  it  to  produce  gas  from  approximately  eleven  thou¬ 
sand,  seven  hundred  forty-eight  (11,748)  acres  of  land 
in  said  Richland  Gas  Field,  which  land  is  generally  de¬ 
scribed  as  being  located  in  Townships  Fourteen  (14), 
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Fifteen  (15),  Sixteen  (16),  Seventeen  (17),  Eighteen 
(18),  Nineteen  (19)  and  Twenty  (20),  Ranges  Four  (4), 
Five  (5),  Six  (6),  Seven  (7),  Nine  (9)  and  Ten  (10) 
East,  said  Greenwood  Production  Company  and  Rich¬ 
land  Production  Company  are  subsidiary  companies,  all 
the  presently  outstanding  capital  stock  of  which  is  owned 
or  controlled  by  Seller  and  are  and  will  be  operated  by 
Seller,  Seller  has  entered  into  contracts  with  said  Green¬ 
wood  Production  Company  and  said  Richland  Produc¬ 
tion  Company,  respectively,  for  the  purchase  from  them 
of  gas  produced  or  that  may  be  produced  from  their  above 
described  respective  gas  lands,  which  said  lands  are  col¬ 
ored  lavender  and  cross-hatched  on  the  attached  map, 
and  which  contracts  are  entitled  to  priority  over  all 
other  contracts  for  sale  of  gas  from  said  acreage, 
Seller  has  entered  into  contracts  for  the  purchase  of  gas 
from  other  producers  in  said  fields,  and  Seller  desires 
to  enter  into  a  contract  wdth  Buyer  for  the  sale  of 
gas  for  said  pipe  line; 

Now,  Therefore,  this  Agreement  witnesseth:  That 
in  consideration  of  the  mutual  covenants  herein  con¬ 
tained,  the  parties  do  hereby  covenant  and  agree  as 
follows : 

I.  Buyer  agrees  to  construct  said  pipe  line  to  the 
St.  Louis  District  and  to  commence  taking  deliveries  of 

6590 
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gas  hereunder  as  soon  as  the  construction  of  its  said 
gas  pipe  line  shall  have  been  completed,  but  in  any  event 
not  later  than  January  1,  1930. 

H.  Seller  agrees  to  sell  and  deliver  to  Buyer  and  Buyer 
agrees  to  purchase  and  receive  from  Seller  gas  in  the 
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amounts,  for  the  prices  and  on  the  terms  and  conditions 
hereinafter  expressed. 

HI.  Seller  agrees  (a)  that  the  recital  of  approximate 
acreage  and  the  description  thereof  contained  in  the 
fourth  preamble  of  this  agreement  and  shown  colored  lav¬ 
ender  and  cross-hatched  on  the  attached  map,  and  the 
statement  in  said  preamble  in  re  gas  purchase  contracts 
have  reference  to  such  approximate  acreage  and  contracts 
as  of  or  about  November  16,  1928,  (b)  that  as  of  the 
date  of  this  agreement  said  approximate  acreage  is  in 
amount  not  less  than,  and  that  the  location  thereof  and 
the  status  of  said  gas  purchase  contracts  are  substantially, 
as  described  in  said  preamble,  and  (c)  that  on  or  before 
the  first  day  of  October,  1929,  Seller  will  execute  and 
deliver  a  supplemental  agreement  with  Buyer  (1)  describ¬ 
ing  and  listing  the  respective  approximate  acreage,  and 
the  aggregate  approximate  acreage,  of  the  lands  in  said 
Monroe  Gas  Field  and  said  Richland  Gas  Field,  respec¬ 
tively,  as  of  the  date  of  this  agreement  owned  by  Seller 
or  in  respect  of  which  it  has  leases  permitting  it  to  pro¬ 
duce,  or  contracts  with  said  Greenwood  Production  Com¬ 
pany  and/or  said  Richland  Production  Company  for  the 
purchase  of,  gas,  (2)  describing  and  listing  its  contracts 
for  the  purchase  of  gas  from  other  producers  in  said  fields, 
and  (3)  providing  that  said  description  and  list  of  said 
acreage  and  contracts  shall  be  deemed  incorporated  in, 
and  a  part  of,  this  agreement  and  substituted  for  and  in 
lieu  of  the  more  general  de- 
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scription  of  said  acreage  and  contracts  contained  in  said 
preamble. 

IV.  The  quantity  of  gas  which  Buyer  shall  purchase 
and  receive  from  Seller  and  Seller  shall  sell  and  deliver 
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to  Buyer  shall  be  ten  per  cent.  (10%)  of  the  require¬ 
ments  of  said  pipe  line.  The  requirements  of  said  pipe 
line  are  hereby  defined  to  mean  an  amount  determined  by 
adding:  (a)  all  the  gas  which  may  be  taken  into  said 
pipe  line  at  any  point,  whether  such  gas  shall  be  trans¬ 
ported  to  or  sold  in  the  St.  Louis  District,  points  beyond 
said  District,  or  points  intermediate  to  said  District 
and  the  southerly  terminus  of  said  pipe  line;  and  (b)  all 
the  gas  which  may  be  taken  into  and/or  transported 
through  any  lateral  or  extension  of  said  pipe  line;  and 
(c)  all  the  gas  lost  in  transit;  and  (d)  all  the  gas  used 
in  the  operation  of  compressor  stations. 

Vj  Nothing  in  this  agreement  contained  shall  obli¬ 
gate  Seller  (a)  to  sell  and  deliver  more  gas  than  it  has 
currently  available  for  delivery  as  provided  in  para¬ 
graphs  numbered  XVII,  XVIII  and  XX  hereof  and/or 
(b)  except  as  provided  in  paragraph  numbered  VII  hereof, 
to  sell  and  deliver  in  any  hour  more  than  10%  of  the 
requirements  of  said  pipe  line,  as  defined  in  paragraph 
numbered  TV  hereof,  during  such  hour,  all  subject  to 
operating  variations  as  provided  in  paragraph  numbered 
XV  hereof.  Nor  shall  Buyer  be  bound  to  take  from 
Seller  in  any  month  a  greater  proportion  of  the  require¬ 
ments  of  said  pipe  line  than  Seller  is  able  to  supply 
during  the  hour  of  highest  demand  in  said  month. 

VT.  If  Seller  shall  at  any  time  or  times  be  unable  for 
any  reason  to  deliver  the  full  amount  it  hereby  agrees 
to  deliver,  Buyer  shall  give  written  notice  of  such  de¬ 
ficiency  to  Seller,  but  shall  nevertheless  (subject  to  the 
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provisions  of  the  last  sentence  of  paragraph  numbered 
V  hereof)  continue  to  take  from  Seller  such  amount  of 
gas  as  Seller  is  able  to  deliver.  Seller  shall  have  the 
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right  at  any  time  within  a  period  of  one  hundred  eighty 
(180)  consecutive  days  from  the  date  on  which  such  notice 
of  deficiency  is  given,  but  subject  to  the  provisions  of 
the  last  sentence  of  paragraph  numbered  V  hereof)  to 
resume  delivery  of  the  full  amount  it  hereby  agrees  to 
deliver,  but  if  within  said  period  of  one  hundred  eighty 
(180)  consecutive  days  Seller  shall  not  be  able  to  resume 
delivery  and  actually  resume  delivery  of  the  full  amount 
it  hereby  agrees  to  deliver,  Buyer  shall  not  be  bound 
thereafter  to  take  from  Seller  more  than  the  daily  average 
volume  that  Seller  was  in  condition  to  deliver  and  tendered 
to  Buyer  during  the  last  ninety  (90)  days  of  such  period, 
provided,  however,  that  in  the  event  such  deficiency  at 
any  time  during  the  continuance  thereof  shall  not  have 
been  supplied  and  made  good  as  in  paragraph  numbered 
VII  provided,  Seller  shall  have  no  further  right  or  privi¬ 
lege  to  resume  delivery  hereunder  of  the  amount  it  hereby 
agrees  to  deliver  beyond  what  it  had  been  supplying  during 
said  last  ninety  (90)  days  of  such  period  of  deficiency,  but 
Buyer  may  require  Seller  to  resume  delivery  of  such  gas 
as  Seller  has  available  for  delivery. 

VTL  Buyer  is  entering  into  contracts  with  the  Ven¬ 
dors  hereinbefore  named  for  the  purchase  from  each  of 
such  Vendors  of  a  specified  percentage  of  the  require¬ 
ments  of  said  pipe  line,  as  defined  in  paragraph  numbered 
IV  hereof,  which  said  contracts  are  in  form  and  tenor 
(except  as  to  percentages  of  said  requirements)  substan¬ 
tially  indentical  with  this  agreement.  In  case  any  of  such 
Vendors  shall  fail,  refuse  or  be  unable  at  any  time  and 
from  time  to  time  to  deliver  its  or  their  respective 
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contract  percentage  or  percentages  of  said  requirements 
of  said  pipe  line,  Buyer  shall  give  written  notice  to  Seller, 
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and  Seller,  during  the  continuance  of  such  failure,  re¬ 
fusal  or  inability,  will  furnish  and  deliver  and  Buyer  will 
take  and  pay  for  that  part  of  said  deficiency  represented 
by  a  fraction  which  shall  have  as  its  numerator  the  per¬ 
centage  of  the  requirements  of  the  pipe  line  to  be  sup¬ 
plied  by  Seller  under  paragraph  numbered  IV  hereof  and 
have  as  its  denominator  the  sum  of  the  percentages  of 
the  said  requirements  of  said  pipe  line  to  be  supplied 
under  their  respective  contracts  by  all  of  said  Vendors 
and  Seller  not  then  failing,  refusing  or  unable  to  furnish 
their  respective  contract  percentages,  subject,  however, 
to  the  right  of  any  of  such  Vendors  and  of  Seller  failing, 
but  only  because  actually  unable  hereunder  to  furnish 
its  said  respective  contract  percentage,  to  resume  delivery 
of  its  full  contract  percentage  within  the  period  of  one 
hundred  eighty  (180)  days  as  provided  in  paragraph 
numbered  VI  of  its  said  agreement;  provided,  however, 
that  the  agreement  in  this  paragraph  numbered  VII  con¬ 
tained  is  subject  to  the  condition  that  at  the  time  it  be¬ 
comes  operative  Seller  shall  have  immediately  available 
a  sufficient  supply  of  gas  to  enable  it  to  deliver  such 
additional  volume. 

VEIL  If  the  Vendors  and  Seller  or  any  thereof  shall 
not  have  available  or  shall  not  be  obligated  to  supply  gas 
sufficient  to  supply  the  requirements  of  said  pipe  line, 
as  defined  in  paragraph  numbered  TV  hereof,  then  and 
in  that  event,  but  only  then  and  in  that  event,  Buyer  shall 
be  at  liberty  to  purchase  or  obtain,  at  its  own  cost  and 
expense,  from  any  of  the  fields  herein  mentioned  or  from 
any  source  such  gas  as  may  be  required  to  supply  such 
deficiency,  but  Buyer  may  require  Seller  to  resume  de¬ 
livery  of  such  gas  hereunder  as  Seller  can  deliver. 
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IX.  The  price  per  thousand  cubic  feet  to  be  paid  by 
Buyer  to  Seller  shall  be  as  follows,  beginning  with  the 
day  on  which  deliveries  shall  commence  hereunder: 

For  the  first  three  (3)  years,  five  cents  (5f); 

For  the  next  two  (2)  years,  six  cents  (6^); 

For  the  next  five  (5)  years,  seven  and  six-tenths 
cents  (7.6^) ; 

For  the  next  five  (5)  years,  eight  cents  (8^). 

For  the  last  five  (5)  years,  the  price  shall  be  determined 
from  year  to  year  at  the  beginning  of  each  year  by  mutual 
agreement  or  arbitration,  but  shall  not  be  less  than  eight 
cents  (8<f).  If  the  parties  are  unable  to  agree  upon  such 
price  for  any  year,  Seller  shall  appoint  one  arbitrator 
and  Buyer  shall  appoint  one  and  the  two  arbitrators 
shall  select  a  third.  The  decision  of  a  majority  of  the 
arbitrators  shall  be  final.  One-half  of  the  expense  of  the 
arbitration  shall  be  borne  by  Buyer  and  one-half  by 
Seller.  The  arbitrators  shall  base  their  decision  upon 
the  prevailing  market  price  for  gas  deliverable  during 
such  year  at  central  points  in  the  Monroe  Gas  Field  and 
the  Richland  Gas  Field,  provided,  however,  the  arbi¬ 
trators  shall  not  fix  such  price  at  less  than  eight  cents 
(8^)  per  thousand  cubic  feet.  In  the  event  of  the  failure 
or  refusal  of  either  party  to  appoint  an  arbitrator  within 
thirty  (30)  days  after  notice  in  writing  from  the  other, 
an  arbitrator  on  behalf  of  said  party  so  refusing  or  neglect¬ 
ing  may  be  appointed  by  any  person  who  is  a  judge  of 
any  Federal  Court  in  either  District  of  Louisiana. 

X.  The  unit  of  measurement  for  the  gas  deliverable 
under  this  agreement  shall  be  one  thousand  (1,000)  cubic 
feet  of  gas  at  a  base  temperature  of  sixty  (60)  degrees 
Fahrenheit  and  at  a  base  pressure  of  eight  (8) 


651 


(6595) 


6595 

8 

ounces  gauge  pressure  above  fourteen  and  four-tenths 
(14.4)  pounds  absolute  atmospheric  pressure,  and  the 
readings  and  registrations  of  the  metering  equipment 
herein  provided  for  shall  be  computed  into  such  units. 
For  the  purpose  of  measurement,  the  gas  deliverable  here¬ 
under  shall  be  assumed  to  obey  Boyle’s  Law,  and  the 
average  absolute  atmospheric  (barometric)  pressure  shall 
be  assumed  to  be  fourteen  and  four-tenths  (14.4)  pounds 
to  the  square  inch,  irrespective  of  the  actual  elevation  or 
location  of  the  delivery  points  above  sea  level  or  of  varia¬ 
tions  in  such  barometric  pressure  from  time  to  time.  For 
meters  of  the  orifice  type,  the  following  factors  shall  be 
given  due  consideration,  viz. : — 

(a)  The  temperature  of  the  gas  flowing  through 
Buyer’s  meters  shall  be  obtained  by  the  use  of  a  re¬ 
cording  thermometer  so  installed  that  it  may  prop¬ 
erly  record  the  temperature  of  the  gas  flowing  through 
the  meter.  The  average  temperature  recorded  each 
twenty-four  (24)  hour  day  shall  be  used  in  computing 
measurements. 

(b)  The  specific  gravity  of  the  gas  shall  be  deter¬ 
mined  monthly  by  joint  tests  on  or  as  near  the  first 
of  each  calendar  month  as  practicable.  The  method 
of  test  used  shall  be  by  Edward’s  Balance  or  by  such 
other  method  as  shall  be  agreed  upon  by  the  parties. 
Such  test  shall  determine  the  specific  gravity  to  be 
used  in  computations  for  the  measurement  of  gas 
deliveries  during  such  calendar  month. 

XL  Buyer  will  install  and  maintain  in  accurate  re¬ 
pair,  at  the  points  of  delivery  hereinafter  specified,  orifice 
meters  of  ample  size  and  type  for  the  accurate  measure- 
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ment  of  the  gas  supplied  to  it  hereunder,  with  volume 
and  pressure  recording  gauges,  and  will  cause  said  meters 
to  be  read  each  day.  The  location  of  meters  and  the 
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method  of  setting  meters  shall  be  such  as  to  prevent 
pulsations  of  compressors  from  interfering  with  accurate 
measurements.  Should  the  meters  be  on  the  property  of 
Seller,  Seller  grants  to  Buyer  the  right  of  free  use  of 
said  premises  and  ingress  and  egress  to  such  meters  at 
all  times  for  the  purpose  of  installation,  operation,  repair 
and/or  removal.  The  respective  meters,  meter  readings 
and  meter  charts  shall  be  at  all  reasonable  times  acces¬ 
sible  to  inspection  and  examination  by  Seller.  The  meters 
shall  be  calibrated  at  least  once  each  month  by  and  at  the 
expense  of  Buyer  but  in  the  presence  of  Seller,  if  Seller 
so  elects.  Reading,  calibration  and  adjustment  of  Buyer’s 
meters  and  changing  of  charts  shall  be  done  only  by 
Buyer,  but  all  data  with  respect  thereto  shall  at  all  times 
be  available  to  Seller.  If  upon  any  test  the  percentage 
of  inaccuracy  shall  be  one  per  cent.  (1%)  or  more,  regis¬ 
trations  thereof  shall  be  corrected  at  the  rate  of  such 
inaccuracy  for  any  period  which  is  definitely  known  and 
agreed  upon,  but  in  case  the  period  is  not  definitely 
known  and  agreed  upon  then  for  a  period  extending 
back  one-half  (3/4)  of  the  time  elapsed  since  the  last 
date  of  calibration.  Following  any  test,  metering  equip¬ 
ment  found  inaccurate  shall  immediately  be  restored  by 
Buyer  as  closely  as  possible  to  a  condition  of  accuracy. 
If  for  any  reason  any  meter  is  out  of  service  and/or  out 
of  repair  so  that  the  amount  of  gas  delivered  cannot  be 
ascertained  or  computed  from  the  reading  thereof,  the 
gas  delivered  through  the  period  such  meter  is  out  of 
service  and/or  out  of  repair  shall  be  estimated  and  agreed 
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upon  by  the  parties  hereto  upon  the  basis  of  the  best 
data  available,  using  the  first  of  the  following  methods 
which  is  feasible: 

'  (a)  By  correcting  the  error  if  the  percentage  of 
error  is  ascertainable  by  calibration,  test  or  mathe¬ 
matical  calculation. 

i  (b)  By  using  the  registration  of  Seller’s  check 
meter  if  installed  and  accurately  registering. 
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(c)  By  estimating  the  quantity  of  delivery  by  de¬ 
liveries  during  preceding  periods  under  similar  con¬ 
ditions  when  the  meter  was  registering  accurately. 

Seller  may  at  its  option  and  expense  install  and  operate 
check  meters  to  check  Buyer’s  meters,  but  measurement 
of  gas  for  the  purposes  of  this  contract  shall  be  by 
Buyer’s  meters,  except  as  hereinbefore  provided.  Check 
meters  shall  be  of  the  orifice  type  and  shall  be  subject 
at  all  reasonable  times  to  inspection  or  examination  by 
Buyer,  but  the  reading,  calibration  and  adjustment  thereof 
and  changing  of  charts  shall  be  done  only  by  Seller. 
Should  any  delivery  point  or  points  be  located  on  the 
premises  of  Buyer,  Buyer  grants  to  Seller  the  right  of 
free  use  of  said  premises  and  ingress  and  egress  to 
such  check  meter  at  all  times  for  purposes  of  installation, 
operation,  repair  and/or  removal. 

XII.  Buyer  shall  render  to  Seller  on  or  before  the 
tenth  day  of  each  month  a  statement  of  the  amount  of 
gas  delivered  by  Seller  during  the  calendar  month  pre¬ 
ceding  and  shall  accompany  said  statement  with  the  sup¬ 
porting  charts,  which  charts  shall  be  returned  to  Buyer 
after  examination.  Buyer  agrees  to  make  payment  on 
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or  before  the  twentieth  day  of  each  month  for  all  gas 
delivered  during  the  preceding  calendar  month.  Should 
Buyer  fail  to  pay  any  amount  due  to  Seller  when  same 
is  due,  interest  thereon  shall  accrue  at  the  rate  of  six 
per  cent.  (6%)  per  annum  from  the  date  when  such 
amount  is  due  until  the  same  is  paid.  If  such  failure  to 
pay  continues  for  sixty  (60)  days,  Seller  may  suspend 
deliveries  of  gas  hereunder  but  the  exercise  of  such  right 
shall  be  in  addition  to  any  other  remedies  available  to 
Seller. 

XIII.  The  points  of  delivery  shall  be  (1)  for  gas  to 
be  delivered  hereunder  from  the  Monroe  Gas  Field,  at  a 
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receiving  station  in  the  Monroe  Gas  Field  located  at  or 
near  Perryville,  Louisiana,  on  a  tract  or  parcel  of  land 
containing  39  acres,  more  or  less,  in  the  Northeast  corner 
of  Section  24,  Township  20  North,  Range  4  East  and  (2) 
for  gas  to  be  delivered  hereunder  from  the  Richland  Gas 
Field,  at  a  receiving  station  in  the  Richland  Gas  Field 
located  at  or  near  Alto,  Louisiana,  on  a  tract  or  parcel  of 
land  containing  28.95  acres,  more  or  less,  in  the  North¬ 
east  corner  of  the  W*4  of  SW1^  of  Section  11,  Township 
16  North,  Range  6  East;  provided,  however,  that  Seller 
and  Vendors,  jointly,  shall  have  the  right  or  privilege 
of  designating  by  notice  in  writing  to  Buyer  given  at 
any  time  during  the  term  hereof,  one  (1)  additional  point 
of  delivery  for  gas  to  be  delivered  hereunder  from  the 
Monroe  Gas  Field.  The  volume  of  gas  to  be  supplied 
by  Seller  shall  be  apportioned  from  time  to  time  between 
said  delivery  points  as  Seller  shall  direct,  each  such 
apportionment  to  hold  good  for  six  (6)  months  follow¬ 
ing  the  time  it  becomes  effective. 
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XIV.  Buyer  shall  maintain  at  any  delivery  point  in 
the  Monroe  Gas  Field  a  pressure  not  exceeding  two  hun¬ 
dred  (200)  pounds  per  square  inch,  and  at  the  delivery 
point  in  the  Richland  Gas  Field  a  pressure  not  exceeding 
four  hundred  (400)  pounds  per  square  inch,  and  Seller 
agrees  to  make  the  contract  deliveries  against  such  re¬ 
spective  pressures  if  and  so  long  as  the  natural  pressure 
of  gas  from  its  wells  and/or  gas  purchase  contracts  will 
enable  Seller  to  do  so  through  its  gathering  lines  as  then 
installed. 

In  the  event  that  said  natural  pressure  shall  be  insuffi¬ 
cient  to  enable  Seller  to  make  deliveries  of  gas  as  afore¬ 
said  against  said  pressure  in  said  respective  fields,  then 
it  will  at  all  times  make  deliveries  at  the  highest  pres¬ 
sure  which  can  be  efficiently  maintained  from  the  natural 
pressure  of  gas  from  such  wells  and/or  gas  purchase  con¬ 
tracts  and  at  a  pressure  at  least  as  high  as  that  against 
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which  Seller  is  making  deliveries  by  means  of  the  nat¬ 
ural  pressure  of  gas  from  such  wells  and/or  gas  purchase 
contracts  to  purchasers  other  than  Buyer,  due  allowance 
being  made  for  the  distance  from  the  wells  from  which 
deliveries  are  made  to  the  point  of  delivery,  and  it  is  the 
duty  of  Buyer  at  its  own  cost  and  expense  to  install  and 
operate  such  compressors  in  its  compressing  station  as 
shall  make  up  any  deficiency  in  pressure  over  and  above 
an  intake  pressure  of  fifty  (50)  pounds  minimum  to  the 
square  inch  at  said  point  or  points  of  delivery.  Seller 
shall  not  be  required  to  install  compressors.  Buyer  is 
not  obligated  to  but  may  install  compressors  to  take  gas 
at  an  intake  pressure  of  less  than  fifty  (50)  pounds  to 
the  square  inch.  However,  Buyer  shall  take  such  reduced 
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quantities  of  gas  as  Seller  can  deliver  at  an  intake  pres¬ 
sure  of  fifty  (50)  pounds. 

XV.  It  is  agreed  that  at  all  times  the  hourly  rate  of 
delivery  of  gas,  so  far  as  operating  conditions  may  be 
controlled,  shall  be  the  same  percentage  of  the  require¬ 
ments  of  said  line  for  such  hour  as  is  set  forth  to  be  sup¬ 
plied  by  Seller  under  the  provisions  of  paragraphs  num¬ 
bered  IV  and  VII  hereof.  Buyer  agrees  that  it  will  cause 
its  gas  dispatcher  to  keep  Seller  informed  each  day  of 
Buyer’s  estimated  requirements  for  the  succeeding  day 
so  that  the  percentages  of  deliveries  may  be  equalized  and 
adjusted  day  by  day  as  nearly  as  operating  conditions 
may  be  controlled  for  that  purpose.  Buyer  further  agrees 
from  time  to  time,  insofar  as  it  is  able  to  do  so,  to  notify 
Seller  of  anticipated  increases  in  the  volume  of  sales 
from  said  pipe  line,  if  the  same  are  of  a  character  likely 
to  cause  a  material  increase  in  Seller’s  hourly  rate  of 
delivery  hereunder.  Seller  agrees  to  keep  available  at 
all  reasonable  times  competent  employees  or  agents  to 
receive  from  Buyer  the  advices  to  be  given  pursuant 
hereto. 
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XVI.  Seller  warrants  generally  the  title  to  all  gas  de¬ 
livered  hereunder  and  agrees  to  indemnify  Buyer  from 
all  suits,  actions,  debts,  accounts,  damages,  costs,  losses 
and  expenses  arising  from  or  out  of  adverse  claims  of 
any  and  all  persons  to  said  gas  and/or  to  royalties  or 
charges  thereon. 

Seller  agrees  to  indemnify  Buyer  from  all  claims  of 
the  State  of  Louisiana  to  severance  tax  on  said  gas 
and/or  to  any  other  tax  that  may  now  or  hereafter  be 
imposed  by  said  State  upon  the  production  of  said  gas 
or  the  operation  of  Seller’s  wells  or  gas  properties. 
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XVII.  Seller  agrees  to  use  due  diligence  in  operating 
its  gas  wells  and  keeping  its  gathering  lines  and  pipe 
lines  in  good  repair  and  diligently  to  operate  its  gas 
acreage  herein  described  and  any  gas  acreage  hereafter 
acquired  in  a  skillful  and  methodical  way,  but  Seller  re¬ 
serves  the  right  to  abandon  any  wells  and/or  to  surrender 
or  permit  to  lapse  any  leases,  mineral  rights  and/or  gas 
purchase  contracts  which  in  its  judgment  are  deemed 
to  be  unproductive  or  without  substantial  value.  Seller 
proposes  to  obtain  gas  for  delivery  hereunder  from  the 
lands  and/or  leases  herein  mentioned  and/or  from  pur¬ 
chase  contracts  now  owned  by  it  and/or  its  subsidiary 
or  affiliated  corporations  in  said  Monroe  Gas  Field  and 
said  Richland  Gas  Field  and  Seller  agrees,  subject  to 
the  priorities  and  preferences  herein  described,  to  supply 
gas  from  any  lands  and/or  leases  in  the  said  Monroe 
Gas  Field  and  the  said  Richland  Gas  Field  hereafter  ac¬ 
quired  by  it,  but  Seller  shall  not  be  obligated  to  acquire 
any  additional  lands,  leases  and/or  gas  purchase  con¬ 
tracts  for  the  purpose  of  supplying  gas  hereunder. 

XVIII.  The  obligations  of  Seller  hereunder  are  sub¬ 
ject:  (1)  to  the  reservation  of  sufficient  gas  for  drilling 
operations;  (2)  to  the  prior  obligations  of  Seller  under 
all  contracts  made  before  June  21,  1928;  and  (3)  in 
respect  of  any  lands  and/or  leases  hereafter  acquired  by 
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Seller  in  said  Monroe  Gas  Field  and/or  Richland  Gas 
Field,  to  perform  any  contracts  to  which  such  lands 
and/or  leases  may  be  subject  at  the  date  of  such  acqui¬ 
sition. 

Nothing  in  this  agreement  shall  in  any  way  restrict 
or  abridge  the  right  of  Seller  at  any  time  to  sell,  trans¬ 
port  and  deliver  gas  to  others  than  Buyer  and/or  to  use 
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gas  in  making  carbon  black,  provided,  however,  that 
Seller  shall  give  gas  to  be  delivered  hereunder  priority 
over  the  use  of  gas  in  making  carbon  black  and  provided, 
further,  that  Seller  shall  give  gas  to  be  delivered  here¬ 
under  priority  over  gas  to  be  delivered  under  any  contract 
or  arrangement,  except  as  above  stated. 

XIX.  The  gas  delivered  by  Seller  to  Buyer  shall  be 
natural  gas  as  produced  in  its  natural  state  from  the 
wells,  except  that  Seller  reserves  the  right  to  extract  or 
permit  the  extraction  of  the  natural  gas  gasoline  from 
said  natural  gas.  Seller  shall  not  subject  said  natural 
gas  nor  permit  said  natural  gas  to  be  subjected  to  any 
treatment  in  the  extraction  of  natural  gas  gasoline  or 
otherwise  which  shall  substantially  change  the  chemical 
composition  of  any  of  the  component  parts  of  said  natural 
gas,  permit  or  cause  the  admission  of  oxygen,  or  which 
will  dilute  said  natural  gas.  Seller  will  not  tender  to 
Buyer  any  gas  having,  at  the  time  of  tender,  a  tempera¬ 
ture  in  excess  of  ninety  (90)  degrees  Fahrenheit. 

XX.  Seller  shall  not  be  liable  for  any  damage  or 
loss  that  may  be  occasioned  by  any  failure,  depletion, 
shortage  or  interruption  in  the  production  of  gas  wells, 
lands,  leases  and/or  purchase  contracts  or  any  decline 
in  natural  pressure.  In  the  event  of  either  party  hereto 
being  rendered  unable  wholly  or  in  part  by  force  majeure 
to  carry  out  its  obligations  under  this  agreement,  other 
than  to  make  payments  of  amounts  due  hereunder,  it 
is  agreed  that  on  such  party  giving  notice  and  full  par¬ 
ticulars  of  such  force  majeure  in  writing  or  by  telegraph 
to  the  other  party  as  soon  as  possible  after  the  occur- 
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rence  of  the  cause  relied  on,  then  the  obligations  of  the 
party  giving  such  notice,  so  far  as  they  are  affected  by 
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such  force  majeure,  shall  be  suspended  during  the  con¬ 
tinuance  of  any  inability  so  caused  but  for  no  longer 
period,  and  such  cause  shall  so  far  as  possible  be  remedied 
with  all  reasonable  dispatch. 

The  term  “force  majeure 17  as  employed  herein  shall 
mean  acts  of  God,  strikes,  lockouts  or  other  industrial 
disturbances,  acts  of  the  public  enemy,  wars,  blockades, 
insurrections,  riots,  epidemics,  landslides,  lightning,  earth¬ 
quakes,  fires,  storms,  floods,  washouts,  arrests  and 
restraint  of  rulers  and  people,  civil  disturbances,  explo¬ 
sions,  breakage  or  accident  to  machinery  or  lines  of  pipe, 
the  necessity  for  making  repairs  or  alterations  to  machin¬ 
ery  or  lines  of  pipe,  freezing  of  wells  or  lines  of  pipe, 
partial  or  entire  failure  of  gas  wells,  and  any  other 
causes,  whether  of  the  kind  herein  enumerated  or  other¬ 
wise,  not  within  the  control  of  the  party  claiming  sus¬ 
pension  and  which  by  the  exercise  of  due  diligence  such 
party  is  unable  to  overcome. 

XXI.  The  term  of  this  agreement  shall  be  twenty  (20) 
years  commencing  on  the  day  when  deliveries  of  gas  shall 
begin  hereunder. 

XXn.  Any  notice  hereunder  shall  be  deemed  to  be 
duly  given  if  in  writing  and  either  sent  by  post-paid  regis¬ 
tered  mail  addressed  to  the  respective  parties  at  the 
addresses  stated  below,  or  such  other  address  as  they 
shall  respectively  hereunder  designate  in  writing,  or  per¬ 
sonally  delivered  at  said  respective  addresses: 

Moody-Seagraves  Gas  Company,  Incorporated,  13th 
Floor,  Esperson  Building,  Houston,  Texas 
Mississippi  River  Fuel  Corporation,  Monroe,  Louisi¬ 
ana 
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XXIII.  As  between  the  parties  hereto,  Seller  shall 
be  in  control  and  possession  of  its  gas  deliverable  here¬ 
under  and  responsible  for  any  damage  or  injury  caused 
thereby  until  the  same  shall  have  been  delivered  to  Buyer, 
after  which  delivery  Buyer  shall  be  deemed  to  be  in  exclu¬ 
sive  control  and  possession  thereof  and  responsible  for 
any  injury  or  damage. 

XXIV.  If  either  party  shall  fail  to  perform  any  of  the 
covenants  or  obligations  imposed  upon  it  under  and  by 
virtue  of  this  agreement  (except  where  such  failure  shall 
be  excused  under  the  provisions  of  paragraph  numbered 
XX  hereof),  then  and  in  such  event  the  other  party  may 
at  its  option  terminate  this  agreement  as  to  the  party  in 
default  by  proceeding  as  follows:  The  party  not  in 
default  shall  cause  a  written  notice  to  be  served  on  the 
party  in  default,  stating  specifically  the  cause  for  termi¬ 
nating  this  agreement  and  declaring  it  to  be  the  intention 
of  the  party  giving  the  notice  to  terminate  the  same; 
thereupon  the  party  in  default  shall  have  thirty  (30) 
days  after  the  service  of  the  aforesaid  notice  in  which  to 
remedy  or  remove  the  cause  or  causes  stated  in  the  notice 
for  terminating  the  agreement,  and  if  within  said  period 
of  thirty  (30)  days  the  party  in  default  does  so  remove 
and  remedy  said  cause  or  causes  and  full  indemnifiies  the 
party  not  in  default  for  any  and  all  consequences  of  such 
breach,  then  such  notice  shall  be  withdrawn  and  this 
agreement  shall  continue  in  full  force  and  effect.  In  case 
the  party  in  default  does  not  so  remedy  and  remove  the 
cause  or  causes  and/or  does  not  indemnify  the  party 
giving  the  notice  for  any  and  all  consequences  of  such 
breach,  within  said  period  of  thirty  (30)  days,  then  this 
agreement  shall  become  null  and  void  from  and  after  the 
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expiration  of  said  period.  Any  cancellation  of  this  agree¬ 
ment  pursuant  to  the  provisions  of  this  paragraph  shall 
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be  without  prejudice  to  the  right  of  the  party  not  in 
default  to  collect  any  amounts  then  due  it  and  without 
waiver  of  any  other  remedy  to  which  the  party  not  in 
defatilt  may  be  entitled  for  violation  of  this  agreement. 

XXV.  As  used  herein,  the  term  4 4 gas’ ’  denotes  natural 
gas;  “year’ 7  denoted  a  period  of  twelve  (12)  months  end¬ 
ing  on  an  anniversary  of  the  first  day  of  the  calendar 
month  in  which  deliveries  of  gas  shall  actually  commence 
hereunder  or  the  first  day  of  the  succeeding  calendar 
month,  whichever  is  nearer  to  the  date  on  which  deliveries 
actually  commence  hereunder;  4 4 month’ ’  denotes  a  calen¬ 
dar  month;  and  <4day”  denotes  a  period  of  twenty-f ou  i 
(24)  hours,  commencing  and  ending  at  seven  o’clock  in  the 
morning. 

XXVI.  To  these  presents  came  and  appeared  the  afore¬ 
said  Greenwood  Production  Company  and  Richland  Pro¬ 
duction  Company,  herein  represented  by  their  respective 
duly  authorized  officers,  and  declared  that  they  take 
cognizance  of  this  agreement,  and  in  consideration  of  the 
premises  and  of  the  benefits  enuring  to  them,  respectively, 
to  result  from  the  sale  by  their  parent  corporation, 
Seller,  of  gas  hereunder  to  be  purchased  from  them  by 
Seller,  desire  to  join  in  and  become  parties  to  this  agree¬ 
ment  and  hereby  obligate  themselves  and  their  respective 
successors  and/or  assigns  for  the  full  and  faithful  per¬ 
formance  of  this  agreement  and  of  their  obligations  under 
any  and  all  contracts  heretofore  or  hereafter  made  by 
them,  respectively,  and/or  their  respective  successors 
and/or  assigns  to  furnish  gas  to  Seller  from  said  Monroe 
Gas  Field  and/or  Richland  Gas  Field. 


XXVII.  This  agreement  shall  bind  and  benefit  the  suc¬ 
cessors  and  assigns  of  the  respective  parties. 
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In  Witness  Whereof,  the  parties  hereto  have  caused 
these  presents  to  be  signed,  sealed,  attested  and  delivered 
as  of  the  date  first  above  written. 


[corporate  seal  Moody- Seagraves  Gas  Company, 

or  MOODY- 

SEAGRAVES  GAS  INCORPORATED 


COMPANY 

incorporated] 

Attest : 

J.  F.  Reed 
Asst.  Secretary. 

[CORPORATE  SEAL  MISSISSIPPI 

OF  MISSISSIPPI 
RIVER  FUEXi 

corporation] 

Attest : 

Reid  L.  Carr 

Secretary 

[corporate  seal  Greenwood 

OP  GREENWOOD 
PRODUCTION 
COMPANY] 

Attest: 

J.  F.  Reed 
Asst.  Secretary. 


By  E.  G.  Diefenbach 

Vice-President. 


River  Fuel  Corportion 
By  Christy  Payne 

President. 


Production  Company 
By  E.  G.  Diefenbach 

Vice-President. 


[corporate  seal 

or  RICHMOND 
PRODUCTION 

company] 


Richland  Production  Company 

By  E.  G.  Diefenbach 

Vice-President. 


Attest: 

J.  F.  Reed 
Asst.  Secretary. 
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Received  February  3,  1939 

UNITED  GAS  PIPE  LINE  COMPANY 
Supplement  No.  2 
Effective  Date — December  3,  1930 
Filing  Date — February  3,  1939 
to 

Bate  Schedule  FPC  No.  9 

This  Agreement  made  this  3rd  day  of  December,  1930, 
between  Texas-Louisiana  Production  Corporation,  a  cor¬ 
poration  of  the  State  of  Delaware,  which  corporation  is 
hereinafter  referred  to  as  “Seller,”  and  Mississippi  River 
Fuel  Corporation,  a  corporation  of  the  State  of  Delaware, 
which  corporation  is  hereinafter  referred  to  as  “Buyer,” 

Witnesseth  : 

Whereas  heretofore,  and  as  of  the  first  day  of  August, 
1929,  Moody-Seagraves  Gas  Company,  Incorporated,  a 
corporation  of  the  State  of  Louisiana,  and  Mississippi 
River  Fuel  Corporation  entered  into  a  certain  contract 
wherein  and  whereby  Moody-Seagraves  Gas  Company, 
Incorporated,  agreed  to  sell  and  deliver  and  the  Buyer 
agreed  to  purchase  and  receive  ten  per  cent  (10%)  of  the 
gas  which  the  Buyer  required  for  a  pipe  line  it  was  then 
constructing  from  the  Monroe  Gas  Field  and  the  Rich¬ 
land  Gas  Field,  in  the  State  of  Louisiana,  to  St.  Louis, 
Missouri  and  the  St.  Louis  District,  said  sale  being  for 
the  price  and  under  the  terms,  conditions  and  limitations 
set  forth  in  said  contract  made  and  executed  as  of  the 
first  day  of  August,  1929,  to  which  contract  reference  is 
hereby  made;  and 

Whereas  Texas-Louisiana  Production  Corporation  has 
succeeded  to  all  of  the  rights  and  obligations  of  Moody- 
Seagraves  Gas  Company,  Incorporated,  in  and  under  the 
above  mentioned  contract  of  August  1,  1929;  and 
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Whereas  Buyer  desires  to  purchase  from  the  Louisiana 
Gas  &  Fuel  Company  and/or  from  the  Crossett  Lumber 
Company  and/or  its  associates  and/or  assigns  for  trans¬ 
portation  through  a  part  of  said  pipe  line  and  to  a  point 
at  or  near  Crossett,  Arkanses,  a  quantity  of  natural  gas 
for  sale  to  the  Crossett  Lumber  Company,  its  associates 
and  assigns;  and 

Whereas  it  is  to  the  mutual  advantage  of  the  parties 
hereto  that  a  part  of  the  gas  which  is  transported  through 
Buyers  pipe  line  for  sale  and  delivery  to  the  Crossett 
Lumber  Company,  its  associates  or  assigns,  be  not  con¬ 
sidered  as  a  part  of  the  requirements  of  said  pipe  line  as 
defined  in 
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the  contract  between  the  parties  hereto  made  as  of  the 
first  day  of  August,  1929: 

Now,  Therefore,  This  Agreement  Witnesseth  :  That  in 
consideration  of  the  mutual  covenants  herein  contained 
and  in  consideration  of  the  sum  of  Ten  Dollars  ($10.00) 
by  each  of  the  parties  to  the  other  paid,  receipt  whereof 
is  hereby  acknowledged,  the  parties  hereto  do  hereby 
covenant  and  agree  as  follows: 

1.  That  the  article  marked  “IV”  of  the  contract  be¬ 
tween  Moody-Seagraves  Gas  Company,  Incorporated  and 
Mississippi  River  Fuel  Corporation,  made  as  of  the  first 
day  of  August,  1929,  which  provides: 

“IV.  The  quantity  of  the  gas  which  Buyer  shall 
purchase  and  receive  from  Seller  and  Seller  shall  sell 
and  deliver  to  Buyer  shall  be  ten  per  cent  (10%)  of 
the  requirements  of  said  pipe  line.  The  requirements 
of  said  pipe  line  are  hereby  defined  to  mean  an  amount 
determined  by  adding:  (a)  all  the  gas  which  may 
be  taken  into  said  pipe  line  at  any  point,  whether 
such  gas  shall  be  transported  to  or  sold  in  the  St. 
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Louis  District,  points  beyond  said  District,  or  points 
intermediate  to  said  District  and  the  southerly  termi¬ 
nus  of  said  pipe  line;  and  (b)  all  the  gas  which  may 
be  taken  into  and/or  transported  through  any  lateral 
or  extension  of  said  pipe  line;  and  (c)  all  the  gas 
lost  in  transit;  and  (d)  all  the  gas  used  in  the  opera¬ 
tion  of  compressor  stations.’ ’ 

be  and  the  same  is  hereby  amended  so  that  the  said  Article 

IV  shall  read  and  provide  as  follows: 

* 4 IV.  The  quantity  of  the  gas  which  Buyer  shall 
purchase  and  receive  from  Seller  and  Seller  shall  sell 
and  deliver  to  Buyer  shall  be  ten  per  cent  (10%) 
of  the  requirements  of  said  pipe  line.  The  require¬ 
ments  of  said  pipe  line  are  hereby  defined  to  mean  an 
amount  determined  by  adding:  (a)  all  the  gas  which 
may  be  taken  into  said  pipe  line  at  any  point,  whether 
such  gas  shall  be  transported  to  or  sold  in  the  St. 
Louis  District,  points  beyond  said  District,  or  points 
intermediate  to  said  District  and  the  southerly  termi¬ 
nus  of  said  pipe  line;  and  (b)  all  the  gas  which  may 
be  taken  into  and/or  transported  through  any  lateral 
dr  extension  of  said  pipe  line;  and  (c)  all  the  gas  lost 
in  transit;  and  (d)  all  the  gas  used  in  the  operation 
of  compressor  stations,  provided,  however,  that  the 
requirements  of  said  pipe  line  shall  not  be  deemed  to 
include  an  amount  equal  to  One  Hundred  and  Two 
Per  Cent  (102%)  of  the  quantity  of  natural  gas  up 
to  but  not  exceeding  One  Hundred  and  Two  Per  Cent 
(102%)  of  Five  Million  (5,000,000)  cubic  feet  per 
day  which  the  Buyer  may  sell  to  Crossett  Lumber 
Company 
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under  and  by  virtue  of  Article  First,  Paragraph  (1), 
Classification  (a)  of  a  certain  agreement  between  the 
Buyer  and  said  Crossett  Lumber  Company  made  the 
7th  day  of  November,  1930  for  use  by  the  Crossett 
Lumber  Company  and/or  the  Chossett  Timber  and 
Development  Company  and/or  their  associates  and 
assigns  on  their  own  lands  or  purchased  by  said  corn- 
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panies  for  resale  by  them  or  their  associates  or  assigns 
for  domestic  and/or  commercial  nse  and  consumption 
within  the  corporate  limits  of  the  Town  of  Crossett, 
Arkansas,  as  now  existing  or  hereafter  established, 
it  being  understood,  however,  that  all  other  amounts 
sold  by  Buyer  to  Crossett  Lumber  Company  under 
and  by  virtue  of  said  contract  shall  be  included  in  the 
requirements  of  said  pipe  line.” 

2.  Except  as  herein  modified  and  changed,  the  contract 
between  Moody-Seagraves  Gas  Company,  Incorporated, 
and  Mississippi  River  Fuel  Corporation,  made  as  of  the 
first  day  of  August,  1929,  shall  remain  in  full  force  and 
effect. 

In  Witness  Whereof,  the  parties  hereto  have  caused 
these  presents  to  be  signed,  sealed,  attested  and  delivered 
as  of  the  date  first  above  written. 

Texas-Louisiana  Production  Corporation 

By  (Sgd.)  R.  H.  Hargrove 

Vice-President 


Attest : 

i 

(Sgd.)  Geo.  D.  Fiser 

Asst.  Secretary 

(seal) 

Mississippi  River  Fuel  Corporation 
By  (Sgd.)  Christy  Payne 

President 


Attest : 

(Sgd.)  Reid  L.  Carr 

Secretary 

(seal) 
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UNITED  GAS  PIPE  LINE  COMPANY 
Supplement  No.  7 
Effective  Date— October  28,  1937 
Filing  Date — August  22,  1938 
to 

Bate  Schedule  FPC  No.  9 

UNITED  GAS  PUBLIC  SERVICE  COMPANY 
HOUSTON,  TEXAS 

August  15, 1937 

Mississippi  River  Fuel  Corporation, 

St.  Louis,  Missouri. 

Gentlemen : 

Under  date  of  August  1, 1929,  your  company  entered  into 
written  agreements  with  Industrial  Gas  Company,  The 
Palmer  Corporation  of  Louisiana,  and  Moody-Seagraves 
Gas  Company,  Incorporated,  respectively,  by  the  terms 
of  which  respective  agreements  said  companies  agreed  to 
sell  and  deliver  to  your  company  certain  respective  per¬ 
centages  of  the  requirements  (as  defined  in  said  agree¬ 
ments)  of  your  pipe  line  from  the  Monroe  and  Richland 
Gas  Fields  in  the  State  of  Louisiana  to  the  City  of  St. 
Louis,  Missouri.  The  undersigned,  United  Gas  Public 
Service  Company,  has  acquired  the  rights,  interests  and 
liabilities  of  said  Industrial  Gas  Company,  The  Palmer 
Corporation  of  Louisiana  and  Moody-Seagraves  Gas  Com¬ 
pany,  Incorporated,  respectively,  under  said  respective 
agreements  with  your  company  and  is  now  making  deliver¬ 
ies  to  you  of  the  gas  required  to  be  sold  and  delivered 
to  you  by  the  terms  of  said  agreements  and  certain  amend¬ 
ments  and  supplemental  agreements  entered  into  affecting 
the  same. 

Each  of  the  above  mentioned  agreements  of  August  1, 
1929,  recites  that  the  Seller  therein  proposes  to  obtain  gas 
for  delivery  thereunder  from  the  Monroe  Gas  Field  and 
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the  Richland  Gas  Field,  and  heretofore  all  deliveries  nnder 
said  agreements  have  been  made  from  said  fields.  The 
undersigned  has  a  supply  of  natural  gas  available  from 
what  is  known  as  the  Rodessa  Field  in  Cass,  County, 
Texas,  and  Caddo  Parish,  Louisiana,  the 
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Sugar  Creek  Field  in  Claiborne  Parish,  and  the  Cotton 
Valley  Field  in  Webster  Parish,  Louisiana,  which  gas  has 
a  higher  B.T.U.  content  than  the  gas  being  delivered  to 
you  from  the  Monroe  and  Richland  Gas  Fields. 

The  undersigned  hereby  agrees  with  you  that,  subject  to 
the  terms  and  conditions  hereof  and  so  far  as  operating 
conditions  will  permit,  the  undersigned  will  deliver  to 
you  and  you  will  receive  from  the  undersigned,  under  said 
agreements  of  August  1,  1929,  as  amended,  natural  gas 
from  said  Rodessa  Field,  Sugar  Creek  Field  and/or  Cotton 
Valley  Field  for  fifty  per  cent  (50%)  of  the  quantity  of 
gas  which  the  undersigned  is  obligated  to  sell  and  deliver 
and  you  are  obligated  to  purchase  and  receive  under  the 
terms  of  said  agreements  of  August  1,  1929,  as  amended. 
Said  gas  from  the  Rodessa,  Sugar  Creek  and  Cotton  Valley 
Fields  shall  not  become  a  part  of  the  regular  supply  under 
said  above  mentioned  agreements,  and  Seller  shall  not 
have  the  right  and  shall  be  under  no  obligation  to  deliver 
gas  to  Buyer  from  said  fields  except  to  the  extent  provided 
herein  and  for  the  duration  of  this  agreement. 

The  gas  to  be  delivered  to  you  from  said  Rodessa,  Sugar 
Creek  and  Cotton  Valley  Fields  shall  be  delivered  to  you 
at  your  receiving  station  in  the  Monroe  Gas  Field  located 
at  or  near  Perryville,  Louisiana.  Such  gas  shall  be  deliv¬ 
ered  to  you  at  a  pressure  which  shall  not  be  less  than  the 
lowest  pressure  at  which  gas  from  the  Monroe  Gas  Field 
is  being  currently  delivered  to  you  from  time  to  time  by 
the  undersigned. 
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The  gas  deliverable  hereunder  shall  contain  no  more 
sulphur  than  the  gas  produced  from  the  Monroe  Field, 
shall  be  free  and  clean  from  all  foreign  substances  and 
fluids  and  shall  be  merchantable  gas  as  produced  from  the 
wells,  except  that  Seller  shall  have  the  right  to  extract 
the  natural  gasoline  content  from  all  gas  deliverable  here¬ 
under,  provided,  however,  that  the  heat  unit  content  shall 
not  be  reduced  below  one 
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thousand  (1000)  B.T.U.  per  cubic  foot  as  a  result  of  such 
gasoline  extraction. 

The  undersigned  agrees  to  proceed  immediately  to  pro¬ 
vide  a  pipe  line,  at  least  twelve  inches  (12")  in  diameter, 
extending  from  the  end  of  the  undersigned’s  transmission 
line  at  its  Sterlington  Compressor  Station  site  located  in 
the  SW-14  of  Section  32,  Township  20  North,  Range  4 
East,  Ouachita  Parish,  Louisiana,  to  your  said  receiving 
station  at  or  near  Perryville,  in  order  to  enable  the  under¬ 
signed  to  deliver  gas  to  you  from  said  Rodessa,  Sugar 
Creek  and  Cotton  Valley  Fields.  You  agree  to  proceed 
immediately  to  install  the  necessary  facilities  to  enable 
you  to  accept  delivery  of  such  gas.  When  such  facilities 
have  been  provided  by  both  parties,  the  undersigned  shall 
commence  making,  and  you  shall  commence  receiving, 
deliveries  of  gas  from  said  Rodessa,  Sugar  Creek  and 
Cotton  Valley  Fields. 

You  agree  to  pay  the  undersigned  (in  addition  to  the 
regular  price  provided  by  said  agreements  of  August  1, 
1929,  as  amended,  to  be  paid  for  gas  delivered  thereunder) 
all  monetary  benefits  which  may  accrue  to  you  by  reason 
of  the  increased  B.T.U.  content  of  the  gas  delivered  by 
you  to  your  customers  until  such  time  as  such  payments 
to  the  undersigned  amount  in  the  aggregate  to  $45,000.00; 
said  increased  B.T.U.  content  resulting  from  the  comming- 
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ling  by  yon  of  the  gas  delivered  by  the  nndersigned  to 
yon  from  said  Rodessa,  Sngar  Creek  and  Cotton  Valley 
Fields  with  all  gas  which  you  receive  into  your  line  from 
other  sources. 

This  agreement  shall  continue  and  remain  in  force  and 
effect  until  cancelled  by  either  party  hereto  by  giving 
written  notice  thereof  to  the  other  party  at  least  sixty 
(60)  days  prior  to  the  effective  date  of  such  cancellation; 
provided,  however,  that  if  you  elect  to  cancel  this  agree¬ 
ment  before  the  undersigned  has  been  paid  said  sum  of 
$45,000.00,  as  provided  in  the  preceding  paragraph,  you 
shall  pay  to  the  undersigned,  on  or  before  the  effective 
date  of  such  cancellation,  an  amount  sufficient  to  complete 
said  payment  of  $45,000.00;  and  provided,  however,  that 
if  the 
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undersigned  elects  to  cancel  this  agreement  before  having 
been  paid  said  sum  of  $45,000.00,  there  shall  be  no  obliga¬ 
tion  other  than  payments  which  may  be  due  or  may  become 
due  for  gas  delivered  to  you  by  the  undersigned  from  said 
Rodessa,  Sugar  Creek  and  Cotton  Valley  Fields  prior  to 
the  effective  date  of  such  cancellation. 

If  the  foregoing  is  acceptable  to  you,  please  so  indicate 
in  the  space  provided  below,  thereby  constituting  this 
letter  an  agreement  between  us. 

Very  truly  yours, 

United  Gas  Public  Service  Company 
By:  (Sgd)  R.  H.  Hargrove 

Vice-President 

Accepted  this  17th  day  of  August,  1937. 

Mississippi  River  Fuel  Corporation 

By:  (Sgd)  F.  H.  Lerch,  Jr. 

Vice-President 
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UNITED  GAS  PIPE  LINE  COMPANY 
Supplement  No.  1 
Effective  Date — January  18,  1945 
Filing  Date — December  19,  1939 
to 

Supplement  No.  7 
to 

Bate  Schedule  FPC  No.  9 

Received  December  19, 1939 

United  Gas  Pipe  Line  Company 
Houston,  Texas 

November  22,  1939 

Mississippi  River  Fuel  Corporation, 

407  N.  8th  Street, 

St.  Louis,  Mo. 

Gentlemen : 

Please  refer  to  letter  agreement  dated  August  15, 1937, 
made  between  your  company  and  United  Gas  Public 
Service  Company  (to  whose  rights  the  undersigned  has 
succeeded)  for  the  supplying  of  natural  gas  from  sources 
other  than  those  mentioned  in  the  supply  contracts  and 
amendments  thereto,  made  by  your  company  with  In¬ 
dustrial  Gas  Company,  The  Palmer  Corporation  of  Louisi¬ 
ana,  and  Moody  Seagraves  Gas  Company,  and  since  as¬ 
sumed  by  the  undersigned. 

It  is  hereby  agreed  that  said  letter  agreement  of 
August  15,  1937,  be  so  amended  as  to  provide  that  we  may 
supply  to  you  from  fields  other  than  the  Monroe  and 
Richland  Fields  gas  in  such  quantities  as  we  may  elect 
up  to  but  not  in  excess  of  100%  of  the  quantities  we  are 
obligated  to  deliver  to  you  under  the  terms  of  said  three 
supply  contracts  instead  of  only  50%  of  said  requirements; 
otherwise  said  letter  agreement  of  August  15,  1937,  is  to 
remain  in  full  force  and  effect  until  terminated  as  pro¬ 
vided  therein. 
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If  the  above  meets  with  your  approval,  please  so  in¬ 
dicate  in  the  space  provided  below. 

Yours  very  truly, 

United  Gas  Pipe  Line  Company 
By  M.  A.  Ajbebnathy 
Vice  President 

Accepted  this  27th  day  of  November,  1939. 

Mississippi  River  Fuel  Corporation 
By  Ben  C.  Comfort 
Vice  President  and  Manager 
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united  gas  pipe  line  company 

Supplement  No.  11 
Effective  Date — December  1,  1945 
Filing  Date — October  1,  1945 
to 

Rate  Schedule  FPC  No.  9 

100-2  GAS  CONTRACTS 
Received  November  13,  1945 
UNITED  GAS  PIPE  LINE  COMPANY 
SERVING 

MISSISSIPPI  RIVER  FUEL  CORPORATION 
Description  of  Service: 

Sale  of  natural  gas,  transported  from  Carthage  Field, 
Texas,  at  a  point  in  Monroe  Gas  Field,  Louisiana,  as 
set  out  in  contract  attached  hereto,  for  transportation 
and  resale  in  interstate  commerce  (as  defined  in  the 
Natural  Gas  Act)  for  ultimate  public  consumption  for 
domestic,  commercial,  industrial  and  other  uses. 
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Agreement,  made  this  7th  day  of  September,  1945 
between  United  Gas  Pipe  Line  Company,  a  corporation  of 
the  State  of  Delaware,  hereinafter  sometimes  referred  to 
as  “Seller”,  and  Mississippi  River  Fuel  Corporation,  a 
corporation  of  the  State  of  Delaware,  hereinafter  some¬ 
times  referred  to  as  “Buyer”; 

Witnesseth  : 

Whereas,  Industrial  Gas  Company,  The  Palmer  Cor¬ 
poration  of  Louisiana  and  Moody-Seagraves  Gas  Com¬ 
pany,  respectively,  entered  into  agreements  for  the  sale 
of  gas  by  them  to  Buyer  herein,  which  agreements  were 
dated  as  of  the  first  day  of  August,  1929  and  have  been 
amended  from  time  to  time ;  and 

Whereas,  Seller  here  in  has  succeeded  to  the  rights  and 
assumed  the  obligations  of  Industrial  Gas  Company,  The 
Palmer  Corporation  of  Louisiana  and  Moody-Seagraves 
Gas  Company  arising  out  of  said  agreements;  and 

Whereas,  Seller  and  Buyer  desire  further  to  amend  said 
three  agreements,  as  heretofore  amended; 

Now,  therefore,  in  consideration  of  the  premises  and 
of  the  mutual  covenants  and  obligations  hereinafter  set 
forth,  the  parties  hereto  do  hereby  enter  in  the  following 
agreement : 

Article  1. 

When  and  if  this  agreement  becomes  effective,  in 
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accordance  with  the  provisions  of  Article  9  hereof,  the 
said  three  agreements,  as  heretofore  amended,  referred 
to  in  the  preamble  hereof,  shall  be  further  amended  in 
the  particulars  hereinafter  set  forth.  Said  three  agree- 
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ments,  as  heretofore  amended,  are  for  convenience  here¬ 
inafter  referred  to  in  the  singular  as  the  “Existing  Agree¬ 
ment”. 

Article  2. 

From  and  after  November  1,  1946  all  gas  deliverable  by 
Seller  to  Buyer  under  the  provisions  of  the  Existing 
Agreement  shall  be  delivered  at  a  point  of  delivery  at  or 
near  the  outlet  side  of  Buyer’s  Perryville  Compressor 
Station  in  the  Monroe  Field. 

Article  3. 

It  is  contemplated  that  the  gas  deliverable  by  Seller  to 
Buyer  under  said  Existing  Agreement,  as  herein  amended, 
will  be  transported  by  Seller  through  a  pipe  line  which 
Seller  proposes  to  construct  from  the  Carthage  Field  in 
the  State  of  Texas  to  a  point  in  said  Monroe  Field.  Seller 
agrees  to  deliver  said  gas  at  the  point  of  delivery  estab¬ 
lished  in  accordance  with  the  provisions  of  Article  2 
hereof  against  the  varying  pressures  (not,  however,  to 
exceed  450  pounds  per  square  inch  gauge)  existing  in 
Buyer’s  pipe  line  at  such  point  of  delivery. 
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Article  4. 

From  and  after  November  1,  1946  the  price  for  gas 
delivered  by  Seller  to  Buyer  under  said  Existing  Agree¬ 
ment,  as  herein  amended,  shall  be  determined  in  accordance 
with  the  provisions  of  this  Article  4. 

Such  price  for  gas  delivered  during  any  Billing  Month 
shall  consist  of  a  Demand  Charge  and  a  Commodity 
Charge. 

The  Demand  Charge  for  any  Billing  Month  shall 
be  38^  multiplied  by  the  number  of  Mcf  (1,000  cubic 
feet)  of  gas  delivered  hereunder  on  the  day  of  maxi- 
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mum  daily  delivery  hereunder  during  the  twelve 
months  *  period  succeeding  November  1,  1946  the  day 
of  maximum  daily  delivery  hereunder  shall  be  de¬ 
termined  for  the  period  commencing  with  November 
1,  1946  and  ending  at  the  end  of  the  Billing  Month 
under  consideration. 

The  Commodity  Charge  shall  be  5^  per  Mcf  of  gas 
delivered  during  the  Billing  Month  under  considera¬ 
tion. 

The  * 1  price  per  Mcf”  for  any  Billing  Month  will  there¬ 
fore  be  the  sum  of  the  Demand  Charge  and  the  Commodity 
Charge  for  such  month 
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divided  by  the  number  of  Mcf  of  gas  delivered  hereunder 
during  such  month. 

The  Commodity  Charge  for  gas  sold  hereunder  is  based 
on  gas  having  a  total  heat  value  content  of  one  thousand 
(1,000)  Btu  per  cubic  foot.  It  is  recognized  that  the  heat 
value  content  may  vary  above  or  below  such  amount,  and, 
in  the  event  of  such  variation,  the  Commodity  Charge  for 
the  gas  delivered  hereunder  shall  be  corrected  in  the  fol¬ 
lowing  manner: 

Should  Seller,  during  any  Billing  Month,  deliver  to 
Buyer  gas  containing  an  average  of  less  than  one  thousan 
(1,000)  Btu  per  cubic  foot,  the  Commodity  Charge  of  gas 
delivered  hereunder  during  such  Billing  Month  shall  be  re¬ 
duced  at  the  rate  of  one  percent  (1%)  for  each  ten  (10) 
Btu  below  one  thousand  (1,000)  total  Btu  per  cubic  foot; 
and,  should  the  gas  so  delivered  during  any  Billing  Month 
have  an  average  of  more  than  one  thousand  (1,000)  Btu 
per  cubic  foot,  the  Commodity  Charge  of  gas  delivered 
hereunder  during  such  Billing  Month  shall  be  increased  at 
the  rate  of  one  percent  (1%)  for  each  ten  (10)  Btu  above 
one  thousand  (1,000)  total  Btu  per  cubic  foot,  provided, 
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however,  that  such  increase  shall  in  no  event  exceed  five 
percent  (5%) ;  provided,  however,  that  in  the  event  Buyer’s 
arrangements  with  its  customers  do  not  provide  for  heat 
value  content  adjustment  on  all  gas  sold  or  delivered  from 
Buyer’s  Pipe  Line  in  any 
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particular  Billing  Month,  then  the  adjustment  between 
Buyer  and  Seller  shall  be  applied  to  only  a  portion  of  the 
gas  delivered  by  Seller  to  Buyer  hereunder  during  such 
month,  such  portion  to  be  the  result  obtained  by  multiply¬ 
ing  the  quantity  representing  full  deliveries  from  Seller 
to  Buyer  hereunder  during  such  month  by  a  fraction  the 
numerator  of  which  shall  be  the  total  quantity  of  gas  sold 
or  delivered  by  Buyer  to  its  customers  during  such  month 
which  is  subject  to  heat  value  content  adjustment  and 
the  denominator  of  which  shall  be  the  total  quantity  of 
gas  sold  or  delivered  by  Buyer  to  its  customers  during 
such  month. 

Buyer  agrees  that  it  will  use  reasonable  diligence  tr 
cause  all  future  agreements  for  the  sale  of  gas  by  Buyer, 
and  all  renewals  of  existing  agreements  for  such  sale,  to 
provide  heat  value  content  adjustment  on  such  gas  to  the 
extent  it  affects  the  price  paid  to  Buyer  to  Seller  under  this 
agreement. 

The  Btu  content  of  the  gas  delivered  hereunder  shall 
be  determined  by  a  Thomas  recording  calorimeter  or  other 
standard  type  of  calorimeter  owned  and  properly  installed 
by  Buyer  and  so  located  that  the  Btu  content  of  such  gas 
may  be  obtained.  The  monthly  average  of  the  daily  read¬ 
ings  so  obtained,  shall  be  corrected  to  the  basis  of  measure¬ 
ment  provided,  and  from  a  saturated  basis  to  the  average 
moisture  content  of  the  gas  delivered,  the  result  being  the 
Btu  content 
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of  the  gas  delivered  at  such  point  during  that  month. 
Buyer  shall  test  the  accuracy  of  such  calorimeter  at 
regular  intervals  of  reasonable  lengths,  and  Seller  shall 
have  the  right  to  witness  such  tests. 

The  degree  of  saturation  by  water  vapor  of  the  gas 
delivered  hereunder  shall  be  determined  by  Buyer  at 
least  twice  monthly  on  or  near  the  fifteenth  (15th)  and 
the  thirtieth  (30th)  days  of  each  month  and  shall  be 
properly  taken  into  account  in  determining  the  heat  value 
of  the  gas  delivered. 

The  above  price  is  based  upon  taxes  as  they  existed 
on  the  date  of  execution  hereof,  insofar  as  they  affected 
Seller’s  cost,  directly  or  indirectly.  In  the  event  such  taxes 
are  thereafter  increased  or  decreased,  an  adjustment  will 
be  made  in  the  above  price  in  the  manner  and  to  the  extent 
hereinafter  provided. 

The  term  “tax”  as  used  herein  shall  mean: 

Any  tax  (other  than  advalorem,  income  or  excess 
profits  taxes),  license,  fee  or  charge  now  or  hereafter 
levied,  assessed  or  made  by  any  governmental  authori¬ 
ty  on  the  act,  right  or  privilege  of  production,  sever¬ 
ance^  gathering,  transportation,  handling,  sale  or 
delivery  of  gas  which  is  measured  by  the  volumes, 
value  or  sales  price  of  the  gas  in  question;  provided, 
however,  that  the  term  “tax”  shall  not  be  deemed 
to  include  any  general  franchise  tax  imposed  on  cor¬ 
porations 
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on  account  of  their  corporate  existence  or  of  the 
right  to  do  business  within  the  State  as  a  foreign 
corporation. 

To  the  extent  that  the  weighted  average  amount  of  all 
such  taxes  lawfully  required  to  be  paid  by  Seller  with 
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respect  to  any  one  thousand  (1,000)  cubic  feet  of  gas  de¬ 
livered  hereunder  during  any  month  after  the  date  of 
execution  hereof,  shall  exceed  the  weighted  average  of  all 
such  taxes  required  to  be  paid  by  Seller  with  respect  to 
each  one  thousand  (1,000)  cubic  feet  of  gas  delivered  by 
Seller  to  Buyer  during  the  calendar  month  next  preceding 
the  date  of  execution  hereof,  the  above  price  per  one 
thousand  (1,000)  cubic  feet  of  gas  delivered  hereunder 
shall  be  increased  by  an  amount  equal  to  fifty  (50%)  of 
such  excess. 

To  the  extent  that  the  weighted  average  amount  of  all 
such  taxes  lawfully  required  to  be  paid  by  Seller  with 
respect  to  any  one  thousand  (1,000)  cubic  feet  of  gas 
delivered  hereunder  during  any  month  after  the  date  of 
execution  hereof  shall  be  less  than  the  weighted  average 
amount  of  all  such  taxes  required  to  be  paid  by  Seller  with 
respect  to  each  one  thousand  (1,000)  cubic  feet  of  gas  so 
delivered  by  Seller  to  Buyer  during  the  calendar  month 
next  preceding  the  date  of  execution  hereof,  the  price  of 
gas  delivered  hereunder  during  the  month  in  question  shall 
be  reduced  by  an  amount  equivalent  to  fifty  per  cent  (50%) 
of  such  decrease. 
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If  the  weighted  average  of  the  aggregate  of  all  such 
taxes  lawfully  required  to  be  paid  by  Seller  with  respect 
to  gas  delivered  under  this  agreement  applicable  to  any 
month  shall  exceed  the  amount  of  all  such  taxes  lawfully 
in  effect  on  the  date  hereof,  by  an  amount  of  more  than 
per  Mcf,  either  party  hereto  shall  have  the  right  to 
terminate  this  agreement  upon  sixty  (60)  days  written 
notice  to  the  other  party,  given  at  any  time  after  the  close 
of  such  month,  such  termination  to  be  effective  as  of  the 
first  day  of  the  month  specified  in  such  notice;  provided, 
however,  that  such  notice  shall  not  specify  a  date  of 
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termination  occurring  within  six  (6)  months  after  the 
date  of  such  notice;  provided,  further,  that  Buyer,  in  the 
event  Seller  should  give  such  notice,  may  nullify  the  effect 
thereof  and  prevent  such  intended  cancellation  by  agreeing 
to  reimburse  Seller  for  the  full  amount  of  all  such  addi¬ 
tional  taxes  lawfully  required  to  be  paid  by  Seller  in  excess 
of  per  Mcf  (such  reimbursement  to  be  in  addition  to  the 
50%  reimbursement  provided  for  by  the  provisions  of 
this  Article  4) ;  and  provided  further  that  Seller,  in  the 
event  Buyer  should  give  such  notice,  may  nullify  the 
effect  thereof  and  prevent  such  intended  cancellation  by 
agreeing  to  absorb,  without  requiring  any  reimbursement 
from  Buyer,  all  of  such  additional  taxes  in  excess  of  2^ 
per  Mcf.  In  the  event  Buyer  or  Seller  avail  themselves 
of  the  privilege  of  preventing  any  such  cancellation,  the 
aforesaid  agreement  to  nullify 
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the  effect  of  said  notice  shall  be  in  writing  delivered  to 
the  other  party  within  the  sixty  day  period  provided  for 
in  this  paragraph.  Any  such  agreement  on  the  part  of 
Buyer  to  reimburse  Seller,  or  on  the  part  of  the  Seller 
to  absorb,  as  above  provided,  shall  remain  in  force  and 
effect  for  a  period  of  one  year  from  the  effective  date 
of  such  agreement  and  for  successive  periods  of  one  year 
each,  subject  to  the  right  of  the  party  making  such  agree¬ 
ment  to  terminate  the  same  at  the  end  of  any  such  one- 
year  period  by  giving  notice  in  writing  not  less  than  six 
months  prior  to  the  end  of  any  such  year.  If  any  such 
agreement  is  so  terminated  the  rights  granted  to  Seller 
and  Buyer  under  the  first  sentence  of  this  paragraph  shall 
again  become  effective  in  the  same  manner  as  is  set  forth 
in  said  sentence.  Any  such  termination  shall  not  affect 
the  obligations  of  either  party  hereto  arising  under  this 
agreement  prior  to  the  effective  date  of  such  termination. 
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For  the  purpose  of  determining  the  adjustment  of  taxes 
as  aforesaid,  any  such  tax  lawfully  required  to  be  paid 
by  any  corporation,  all  of  the  outstanding  stock  of  which 
of  all  classes  is  owned  by  a  corporation  which  in  turn 
owns  all  outstanding  stock  of  all  classes  of  Seller,  and  any 
such  tax  which  Seller  under  contractual  obligations  re¬ 
funds  to  the  person  or  company  lawfully  required  to  pay 
the  same,  shall,  unless  constituting  a  duplication  of  the 
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like  tax  paid  by  the  Seller,  be  considered  to  have  been 
paid  by  Seller. 

Article  5. 

If  (i)  Seller  completes  the  construction  of  its  Carthage 
Monroe  Line  prior  to  November  1,  1946  and  (ii)  this  agree¬ 
ment  becomes  effective,  in  accordance  with  the  provisions 
of  Article  9  hereof,  prior  to  November  1,  1946,  Seller 
agrees  that  from  and  after  the  happening  of  conditions 
(i)  and  (ii)  above  and  until  November  1,  1946  Seller  will, 
upon  demand  from  Buyer,  deliver  to  Buyer  from  Seller’s 
Carthage-Monroe  Line  at  the  delivery  point  established 
in  accordance  with  the  provisions  of  Article  2  hereof  gas 
in  an  amount  equal  to  the  difference  between  Buyer’s 
full  input  requirements  for  its  pipe  line  system  and  the 
amount  of  gas  then  currently  being  received  in  the  Monroe 
Field  by  Buyer  from  Seller  (under  the  provisions  of  the 
Existing  Agreement)  and  the  other  vendors  from  whom 
Buyer  is  then  purchasing  gas.  The  quantities  of  gas  if 
any,  so  sold  and  delivered  by  Seller  and  received  by  Buyer 
shall  be  measured  in  the  same  manner  and  subject  to  the 
same  provisions  as  are  set  forth  in  the  Existing  Agree¬ 
ment  but  the  price  therefor  shall  be  the  price  set  forth  in 
Article  4  above;  provided,  however,  that  the  Demand 
Charge  for  such  Billing  Month  shall,  in  lieu  of  the  De¬ 
mand  Charge  set  forth  in  Article  4,  be  38^  multiplied  by 
the  number  of  Mcf  of  gas  delivered 
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hereunder  on  the  day  of  maximum  daily  delivery  here- 

nnder  during  such  Billing  Month. 

« 

Akticle  6. 

Upon  this  Agreement  becoming  effective,  in  accordance 
with  the  provisions  of  Article  9  hereof,  Buyer  shall  have 
the  right,  at  any  time  prior  to  May  1, 1946,  to  notify  Seller 
of  Buyer’s  desire  to  increase  the  Seller’s  percentage  of 
the  requirements  of  Buyer’s  pipe  line  system,  which  Buyer 
shall  purchase  under  said  Existing  Agreement,  as  modified 
by  this  agreement,  and  should  such  notice  be  given  then 
the  quantity  of  gas  which  Buyer  shall  purchase  and  re¬ 
ceive  from  Seller  and  Seller  shall  sell  and  deliver  to 
Buyer,  commencing  November  1,  1946  and  continuing  to 
November  1,  1966,  shall  be  such  increased  percentage  of 
the  requirements  of  Buyer’s  pipe  line  system  as  specified 
by  Buyer. 

In  addition  to  the  foregoing,  Buyer  shall  have  the  right 
at  any  time  subsequent  to  May  1,  1946  and  prior  to  May 
1,  1961,  to  notify  Seller  on  or  before  May  1  of  any  year 
of  Buyer’s  desire  to  increase  the  Seller’s  percentage  of 
the  requirements  of  Buyer’s  pipe  line  system,  which  Buyer 
shall  purchase  under  said  Existing  Agreement  as  modified 
by  this  Agreement,  and  should  such  notice  be  given  then 
the  quantity  of  gas  which  Buyer  shall  purchase  and  receive 
from  Seller  and  Seller  shall  sell  and  deliver  to  Buyer, 
commencing  on  November  1  of  the  year  in  which  such 
notice  is  given  and  continuing 
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until  November  1,  1966,  shall  be  such  increased  percentage 
of  the  requirements  of  Buyer’s  pipe  line  system  as  speci¬ 
fied  by  Buyer,  provided  Seller  had  on  the  date  of  receipt 
of  said  notice  line  capacity  in  said  Carthage-Monroe  Line, 
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in  addition  to  the  requirements  of  its  then  existing  com¬ 
mittments,  available  to  deliver  such  increased  quantity 
of  gas  specified  in  any  such  notice  at  the  delivery  point 
herein  established.  In  the  event  Seller  does  not  have  suffi¬ 
cient  line  capacity  in  said  Carthage-Monroe  Line  available 
as  aforesaid  to  deliver  such  increased  quantity  of  gas, 
then  Seller  will  increase  the  capacity  of  said  Carthage- 
Monroe  Line  as  required  to  deliver  to  Buyer  said  increased 
quantity  of  gas,  provided  Buyer  will  advance  to  Seller  the 
funds  required  for  such  increase  of  capacity,  not  exceed¬ 
ing  $1,500,000.  All  funds  so  advanced  will  be  repaid  by 
Seller  to  Buyer  in  equal  annual  installments  over  the  re¬ 
maining  period  of  said  Existing  Agreement  as  hereby 
modified,  with  interest  thereon  at  such  annual  rate  as  is 
then  currently  being  paid  upon  loans  of  a  similar  char¬ 
acter. 

For  such  increased  quantities  of  gas  the  price  provided 
for  in  this  agreement  shall  be  adjusted  by  appropriate 
revision  of  the  Demand  and  Commodity  Charge,  respec¬ 
tively,  to  compensate  Seller  for  all  of  Seller’s  increased 
cost  resulting  from  such  increased  capacity. 
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Akticle  7. 

When  and  if  this  agreement  becomes  effective,  in  accord¬ 
ance  with  the  provisions  of  Article  9  hereof,  the  term  of 
the  Existing  Agreement  between  Seller  and  Buyer  is 
hereby  extended  so  that  the  same  shall  terminate  on 
November  1,  1966. 

Article  8. 

Except  as  herein  amended  said  Existing  Agreement  shall 
continue  in  full  force  and  effect  between  the  parties. 

Nothing  herein  contained  shall  be  deemed  in  any  manner 
to  change  the  agreement  between  Seller,  or  its  predeces¬ 
sors,  and  Buyer  known  as  the  “Crossett  Agreement”. 
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Article  9. 

Seller  shall  promptly  file  a  copy  of  this  agreement,  as  a 
rate  schedule,  with  the  Federal  Power  Commission,  to¬ 
gether  with  such  schedules  and  notices  with  respect  to 
this  agreement  and  any  changes  effected  thereby  as  may  be 
required  or  contemplated  by  the  provisions  of  the  Natural 
Gas  Act  and  the  orders,  rules  and  regulations  of  said 
Commission.  Seller  shall  promptly  apply  to  the  Federal 
Power  Commission  for  the  specific  authorization  to  trans¬ 
port  through  its  said  Carthage-Monroe  Line  and  sell  the 
gas  required  for  delivery  hereunder. 
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This  agreement  shall  not  become  effective  unless  (i) 
the  same  is  permitted  to  become  effective,  as  a  rate  sched¬ 
ule  and  without  suspension  of  the  rates  hereinagreed 
upon,  by  action  or  inaction  of  the  Federal  Power  Com¬ 
mission  and  (ii)  the  Federal  Power  Commission  permits 
Seller  to  transport  through  its  said  Carthage-Monroe  Line 
and  sell  the  full  quantities  of  gas  required  for  delivery 
hereunder  “as  Additional  Quantities”,  as  such  term  is 
used  in  paragraph  (B)  of  the  Order  issued  on  July  5, 
1945  by  said  Commission  in  Docket  No.  G-622.  This 
agreement,  if  so  permitted  to  become  effective  by  the 
Federal  Power  Commission,  shall  become  effective  as  of 
9:00  o’clock  A.  M.  on  the  first  day  of  the  month  following 
such  permission  or  as  of  such  different  date  as  may  be 
prescribed  for  this  agreement  by  the  Federal  Power  Com¬ 
mission,  provided  that  if  this  agreement  shall  not  have 
been  permitted  so  to  become,  effective  on  or  before  180 
days  from  the  date  hereof,  then  either  party  hereto  may, 
at  its  option,  by  written  notice  to  the  other  party,  termi¬ 
nate  this  agreement  whereupon  the  same  shall  be  null  and 
void  for  all  purposes  and  shall  be  deemed  in  no  manner 
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to  have  impaired  the  relationship  between  the  parties 
under  the  provisions  of  the  Existing  Agreement. 

In  Witness  Whereof  the  parties  hereto  have  caused 
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this  agreement  to  be  duly  signed  by  their  respective  offi 
cers  on  the  day  and  year  first  above  written. 

United  Gas  Pipe  Line  Company 
By  R.  H.  Hargrove 

Vice  President 

Attest : 

J.  H.  Miracle 

Secretary 


Mississippi  River  Fuel  Corporation 
By  Ben  C.  Comfort 

President  and  Manager 


Attest : 

Rosalie  M.  Verheyden 

Asst.  Secretary 
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UNITED  gas  pipe  line  company 

Supplement  No.  12 
Effective  Date — May  1,  1947 
Piling  Date — May  14,  1947 
to 

Rate  Schedule  FPC  No.  9 

UNITED  GAS  LINE  COMPANY 
SHREVEPORT  92,  LOUISIANA 

April  29,  1947 

Mississippi  River  Fuel  Corporation 
407  North  Eighth  Street 
St.  Louis  1,  Missouri 

Gentlemen : 

Please  refer  to  that  certain  agreement  between  the 
undersigned  as  seller  and  you  as  buyer,  dated  September  7, 
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1945,  as  amended,  relating  to  the  sale  and  delivery  of  gas 
by  the  undersigned  to  you  at  your  Perryville  compressor 
station  in  the  Monroe  Field. 

We  have  heretofore  advised  you  that  we  contemplate 
delivering  gas  to  Texas  Eastern  Transmission  Corpora¬ 
tion  from  our  Carthage-Monroe  line  for  a  period  of  nine 
months  beginning  May  1,  1947  and  from  month  to  month 
thereafter  until  cancelled  by  either  party,  and  that  we 
proposed,  during  the  period  such  deliveries  are  being 
made  to  Texas  Eastern  Transmission  Corporation,  to  de¬ 
liver  to  you,  at  the  delivery  point  provided  for  in  said 
agreement  and  under  the  same  conditions  with  respect  to 
delivery  pressure,  gas  from  certain  of  our  pipe  lines  other 
than  our  Carthage-Monroe  line. 

You  have  informed  us  that  you  are  agreeable  to  amend¬ 
ing  the  above  mentioned  contract  in  order  to  permit  the 
delivery  of  gas  from  such  other  lines,  all  as  is  set  forth 
more  fully  hereinafter. 

It  is,  therefore,  agreed  that  said  contract  is  hereby 
amended  to  provide  that  during  the  period  we  are  deliver¬ 
ing  gas  to  Texas  Eastern  Transmission  Corporation  from 
our  Carthage-Monroe  line  as  above  set  forth,  it  will  be 
agreeable  for  us  to  deliver  to  you  under  said  agreement  of 
September  7,  1945,  at  the  delivery  point  therein  specified, 
gas  from  pipe  lines  other  than  our  Carthage-Monroe  line, 
if  we  so  elect.  The  quality  of  such  gas  shall  not  be  inferior 
in  any  respect  to  that  of  the  gas  which  we  are  presently 
delivering  to  you  from  our  Carthage-Monroe  line;  pro¬ 
vided,  however,  that  such  gas  deliverable  from  lines  other 
than  our  Carthage-Monroe  line  will  not  be  dehydrated 
during  the  summer  months  and  prior  to  approximately 
October  first  of  this  year. 

We  shall  give  you  as  much  notice  as  is  possible  of  the 
date  on  which  we  will  commence  deliveries  to  you  from 
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lines  other  than  onr  Carthage-Monroe  line,  and  of  the  date 
on  which  such  deliveries  will  be  discontinued. 

You  are  to  have  the  right  to  terminate  this  arrangement 
by  the  giving  of  thirty  (30)  days*  notice  on  January  1, 
1948,  or  on  any  date  thereafter. 
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If  the  foregoing  is  acceptable  to  you,  please  so  indicate 
in  the  space  provided  below  and  return  a  signed  copy  to  us 
for  our  file. 

Yours  very  truly, 

United  Gas  Pipe  Line  Company 
By  M.  A.  Abernathy 
Vice  President 

Accepted  and  agreed  to  this  1st  day  of  May,  1947. 
Mississippi  River  Fuel  Corporation 
By  Ben  C.  Comfort 
President 
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UNITED  GAS  PIPE  LINE  COMPANY 
Supplement  No.  15 
Effective  Date — December  1,  1949 
Filing  Date — November  23,  1949 
to 

Rate  Schedule  FPC  No.  9 

100-2  Gas 
CONTRACTS 

This  Agreement,  made  and  entered  into  this  16th  day 
of  November,  1949,  by  and  between  United  Gas  Pipe  Line 
Company,  a  Delaware  corporation,  hereinafter  referred  to 
as  “Seller”,  and  Mississippi  River  Fuel  Corporation,  a 
Delaware  corporation,  hereinafter  referred  to  as  “Buyer”; 

WITNESSETH  : 

Whereas,  Industrial  Gas  Company,  The  Palmer  Cor¬ 
poration  of  Louisiana,  and  Moody-Seagraves  Gas  Corn- 
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pany,  respectively,  entered  into  agreements,  dated  as  of  the 
1st  day  of  August,  1929  with  Buyer,  for  the  sale  of  gas  by 
said  sellers  to  Buyer  for  a  portion  of  the  requirements  of 
Buyer’s  pipe  line  as  therein  provided,  all  of  which  agree¬ 
ments  are  hereinafter  collectively  referred  to  as  “Gas 
Sales  Agreement”;  and 

Whereas,  said  Gas  Sales  Agreement  has  been  supple¬ 
mented  and  amended  from  time  to  time  by  various  amenda¬ 
tory  agreements,  including  that  certain  amendatory  agree¬ 
ment  dated  September  7,  1945,  between  Seller,  (the  suc¬ 
cessor  to  the  rights  and  obligations  of  said  sellers  in  said 
Gas  Sales  Agreement)  and  Buyer;  to  all  of  which  agree¬ 
ments  reference  is  hereby  made;  and 

Whereas,  pursuant  to  the  terms  of  Article  6  of  said 
agreement  dated  September  7,  1945,  Buyer  by  letter  dated 
March  28,  1949,  addressed  to  Seller  has  notified  Seller  of 
its  desire  commencing 
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November  1,  1949,  to  increase  Seller’s  percentage  of  the 
requirements  of  Buyer’s  pipe  line  system  (which  percent¬ 
age  is  presently  40  per  cent  of  such  requirements,  reduced 
by  the  amount  set  forth  in  amendatory  agreement  dated 
August  31,  1948,  between  Seller  and  Buyer,  with  a  maxi¬ 
mum  daily  delivery  of  73,000  Mcf)  to  65  per  cent  of  the 
requirements  of  said  system  (reduced  by  the  amount  set 
forth  in  said  amendatory  agreement  dated  August  31, 
1948)  with  a  maximum  daily  delivery  of  195,000  Mcf ;  and 

Whereas,  the  parties  desire,  in  accordance  with  the  pro¬ 
visions  of  said  contract,  as  amended,  to  revise  the  pricing 
provisions  set  forth  in  said  contract,  as  amended,  so  as  to 
compensate  Seller  for  all  of  Seller’s  increased  costs  appli¬ 
cable  to  the  increased  quantities  of  gas  specified  in  Buyer’s 
said  notice  to  Seller. 
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Now,  Therefore,  in  consideration  of  the  premises  and  of 
the  mutual  covenants  and  agreements  herein  contained, 
the  parties  hereto  do  hereby  enter  into  the  following  agree¬ 
ment: 


1. 

It  is  contemplated  that  the  increased  quantities  of  gas 
resulting  from  Buyer’s  said  notice  of  March  28,  1949,  will 
be  transported  by  Seller  by  means  of  additional  capacity 
to  be  provided  by  the  construction  of  a  pipe  line  looping 
a  portion  of  Seller’s  Carthage-Sterlington  24-Inch  Line 
which  Seller  proposes  to  construct  as  set  forth  in  Seller’s 
application  to  the  Federal  Power  Commission  in  Docket 
No.  G-1252. 
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2. 

From  and  after  the  effective  date  hereof,  the  price  to  be 
paid  by  Buyer  to  Seller  for  all  gas  delivered  by  Seller  to 
Buyer  (including  the  increased  quantities  of  gas  resulting 
from  Buyer’s  above  mentioned  notice  dated  March  28, 
1949)  under  said  Gas  Sales  Agreement,  as  heretofore 
amended  and  as  herein  amended,  shall  be  determined  in 
accordance  with  the  provisions  of  this  Article  2,  in  lieu  of 
the  provisions  of  Article  4  of  the  above  mentioned  amenda¬ 
tory  agreement  dated  September  7,  1945,  between  Seller 
and  Buyer;  and  effective  from  and  after  effective  date 
hereof,  said  Article  4,  in  its  entirety,  shall  be  and  is  hereby 
cancelled  and  superseded  by  the  following  provisions,  to- 
wit: 

The  price  for  such  gas  delivered  during  any  billing 
month  shall  consist  of  a  Demand  Charge  and  a  Commodity 
Charge. 

Demand  Charge:  $0.45  per  Mcf  of  Billing  Demand 
per  month. 
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The  Commodity  Charge:  6.5^  per  Mcf  for  all  gas  de¬ 
livered  during  any  billing  month; 

provided,  however,  that  at  the  beginning  of  each  successive 
five  year  period  after  the  effective  date  of  this  agreement, 
Seller  may  file  with  the  Federal  Power  Commission,  or 
other  body  having  jurisdiction,  for  a  change  in  the  Com¬ 
modity  Charge  in  accordance  with  the  following  subpara¬ 
graphs,  provided  further  however,  that  should  it  hereafter 
become  unnecessary  for  Seller  so  to  file,  Seller  shall  have 
the  right  to  increase  the  Commodity  Charge  to  provide 
that 

(1)  The  Commodity  Charge  for  the  second  five 
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year  period  shall  be 

7.2^  per  Mcf  for  all  gas 

(2)  The  Commodity  Charge  for  the  third  five  year  pe¬ 
riod  shall  be 

7.8^  per  Mcf  for  all  gas 

(3)  The  Commodity  Charge  for  the  remaining  term  of 
the  Contract  shall  be 

8.4^  per  Mcf  for  all  gas 

Seller  may  file  with  the  Federal  Power  Commission  or 
other  body  having  jurisdiction  for  a  change  in  the  Com¬ 
modity  Charge  at  any  time  that  Seller  may  be  able  to 
support  and  justify  such  change. 

In  any  event,  Buyer  unconditionally  obligates  itself  to 
pay  any  increases  in  the  Commodity  rate  and  demand 
charge,  or  either  thereof,  as  may  be  approved  by  the  Fed¬ 
eral  Power  Commission  or  such  other  regulatory  authority 
as  may  have  jurisdiction. 
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Minimum  Bill: 

The  Minimum  Demand  Charge  to  be  paid  by  Buyer  to 
Seller  for  the  month  shall  be  $87,750.00. 

Determination  of  Billing  Demand: 

The  Billing  Demand  hereunder  shall  be  the  maximum 
volume  of  gas  taken  by  Buyer  in  any  one  day  during  the 
twelve  (12)  months  period  ending  with  the  last  day  of  the 
billing  month,  provided,  however,  that  during  the  initial 
twelve  (12)  months  period  beginning  with  the  effective 
date  hereof,  the  Billing  Demand  shall  be  the  maximum  vol¬ 
ume  of  gas  taken  by  Buyer  in  any  one  day  during  the 
period  of  time  starting  with  the  effective  date  hereof,  and 
ending  with  the  last  day  of  each 
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billing  month  during  the  initial  twelve  (12)  months  period. 

If  Seller  is  unable  to  deliver,  when  called  upon  by  Buyer 
during  any  one  or  more  twenty-four  (24)  hour  periods, 
the  quantity  of  natural  gas  constituting  the  Billing  Demand 
in  effect  for  that  billing  period,  then  a  reduction  in  the  De¬ 
mand  Charge  for  that  billing  period  shall  be  made  in  pro¬ 
portion  that  the  deficiency  in  delivery  bears  to  thirty  (30) 
times  the  Billing  Demand  for  such  monthly  period. 

It  is  recognized  that  the  price  set  forth  in  this  Article 
is  based  upon  the  delivery  of  the  hereinabove  mentioned 
increased  percentage  of  the  requirements  of  Buyer’s  pipe 
line  system,  up  to  the  maximum  daily  quantity  of  195,000 
Mcf  specified  in  Buyer’s  said  notice  of  March  28,  1949.  In 
the  event  Seller  is  required  to  install  additional  facilities 
in  order  to  deliver  to  Buyer  daily  quantities  of  gas  in  ex¬ 
cess  of  195,000  Mcf,  then  for  such  excess  quantities  of  gas, 
the  price  above  set  forth  shall  be  revised  by  the  parties  and 
shall  be  adjusted,  by  appropriate  revision,  to  compensate 
Seller  for  all  of  Seller’s  increased  costs  applicable  to  such 
excess  quantities  of  gas. 
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The  Commodity  Charge  for  gas  sold  hereunder  is  based 
on  gas  having  a  total  heat  value  content  of  one  thousand 
(1,000)  B.  t.  u.  per  cubic  foot.  It  is  recognized  that  the  heat 
value  content  may  vary  above  or  below  such  amount,  and, 
in  the  event  of  such  variation,  the  Commodity  Charge  for 
the  gas  delivered  hereunder  shall  be  corrected  in  the  fol¬ 
lowing  manner : 
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Should  Seller,  during  any  billing  month,  deliver  to  Buyer 
gas  containing  an  average  of  less  than  one  thousand  (1,000) 
B.  t.  u.  per  cubic  foot,  the  Commodity  Charge  of  gas  de¬ 
livered  hereunder  during  such  billing  month  shall  be  re¬ 
duced  at  the  rate  of  one-tenth  of  one  per  cent  (.1%)  for 
each  B.  t.  u.  below  one  thousand  (1,000)  total  B.  t.  u.  per 
cubic  foot  and,  should  the  gas  so  delivered  during  any  bill¬ 
ing  month  have  an  average  of  more  than  one  thousand 
(1,000)  B.  t.  u.  per  cubic  foot,  the  Commodity  Charge  of 
gas  delivered  hereunder  during  such  billing  month  shall  be 
increased  at  the  rate  of  one-tenth  of  one  per  cent  (.1%)  for 
each  B.  t.  u.  above  one  thousand  (1,000)  total  B.  t.  u.  per 
cubic  foot,  provided,  however,  that  in  the  event  Buyers 
arrangements  with  its  customers  do  not  provide  for  heat 
value  content  adjustment  on  all  gas  sold  or  delivered  from 
Buyer’s  pipe  line  in  any  particular  billing  month,  then  the 
adjustment  between  Buyer  and  Seller  shall  be  applied  to 
only  a  portion  of  the  gas  delivered  by  Seller  to  Buyer  here¬ 
under  during  such  month,  such  portion  to  be  the  result 
obtained  by  multiplying  the  quantity  representing  full  de¬ 
liveries  from  Seller  to  Buyer  hereunder  during  such  month 
by  a  fraction  the  numerator  of  which  shall  be  the  total 
quantity  of  gas  sold  or  delivered  by  Buyer  to  its  customers 
during  such  month  which  is  subject  to  heat  value  content 
adjustment  and  the  denominator  of  which  shall  be  the 
total  quantity  of  gas  sold  or  delivered  by  Buyer  to  its 
customers  during  such  month. 
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Buyer  agrees  that  it  will  use  reasonable  diligence  to 
cause 
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all  future  agreements  for  the  sale  of  gas  by  Buyer,  and  all 
renewals  of  existing  agreements  for  such  sale,  to  provide 
heat  value  content  adjustment  on  such  gas  to  the  extent 
it  affects  the  price  paid  by  Buyer  to  Seller  under  this  agree¬ 
ment. 

The  B.  t.  u.  content  of  the  gas  delivered  hereunder  shall 
be  determined  by  a  Thomas  recording  calorimeter  or  other 
standard  type  of  calorimeter  owned  and  properly  installed 
by  Buyer  and  so  located  that  the  B.  t.  u.  content  of  such 
gas  may  be  obtained.  The  monthly  average  of  the  daily 
readings  so  obtained  shall  be  corrected  to  the  basis  of 
measurement  provided,  and  from  a  saturated  basis  to  the 
average  moisture  content  of  the  gas  delivered,  the  result 
being  the  B.  t.  u.  content  of  the  gas  delivered  at  such  point 
during  that  month.  Buyer  shall  test  the  accuracy  of  such 
calorimeter  at  regular  intervals  of  reasonable  lengths,  and 
Seller  shall  have  the  right  to  witness  such  tests. 

The  degree  of  saturation  by  water  vapor  of  the  gas  de¬ 
livered  hereunder  shall  be  determined  by  Buyer  at  least 
twice  monthly  on  or  near  the  fifteenth  (15th)  and  the 
thirtieth  (30th)  day  of  each  month  and  shall  be  properly 
taken  into  account  in  determining  the  heat  value  of  the  gas 
delivered. 

3. 

Buyer  agrees  to  reimburse  Seller  for  all  taxes  (other 
than  such  specific  taxes  as  were  in  effect  on  September  1, 
1949,  up  to  the 
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respective  rates  thereof  on  said  date,  which  Seller  was 
then  paying  directly  or  indirectly)  which  may  be  levied 
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upon  and  paid  by  Seller,  or  which  Seller  under  contractual 
obligation  pays  to  the  party  on  which  such  taxes  are  levied, 
on  or  with  respect  to  all  gas  delivered  hereunder. 

The  term  “taxes”  as  used  herein  shall  mean  any  tax 
(other  than  ad  valorem  income  or  excess  profits  taxes), 
license,  fee  or  charge  now  or  hereafter  levied,  assessed  or 
made  by  any  governmental  authority  on  the  gas  itself  or 
on  the  act,  right  or  privilege  of  production,  severance, 
gathering,  transportation,  handling,  sale  or  delivery  of  gas 
which  is  measured  by  the  volume,  value  or  sales  price  of 
the  gas  in  question;  provided,  however,  that  the  term 
“tax”  shall  not  be  deemed  to  include  any  general  franchise 
tax  imposed  on  corporations  on  account  of  their  corporate 
existence  or  on  their  right  to  do  business  within  the  State 
as  a  foreign  corporation. 

The  tax  reimbursement  herein  provided  for  shall,  in  no 
wise,  be  considered  a  part  of,  or  increase  in,  the  monthly 
rate  hereinabove  set  forth  but  shall  be  a  direct  obligation  of 
Buyer. 

4. 

Except  as  herein  specifically  changed  and  amended,  said 
Gas  Sales  Agreement,  as  heretofore  amended,  shall  remain 
the  same  and  continue  in  full  force  and  effect  as  written. 

Nothing  herein  contained  shall  be  deemed  in  any  manner 
to 
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change  the  agreement  between  Seller,  or  its  predecessors, 
and  Buyer  known  as  the  “Crossett  Agreement.” 

5. 

Seller  shall  promptly  file  a  copy  of  this  agreement,  as 
a  rate  schedule,  with  the  Federal  Power  Commission. 

6. 

This  agreement  shall  become  effective  as  of  the  date  when 
any  portion  of  the  facilities  authorized  in  Federal  Power 
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Commission  Docket  No.  G-1252  shall  be  placed  in  service, 
provided  however  the  minimum  bill  provisions  as  set  forth 
in  paragraph  1  hereof  shall  not  become  effective  until  all 
of  the  facilities  authorized  in  said  Docket  No.  G-1252  shall 
have  been  completed  and  placed  in  service. 

In  Witness  Whereof,  the  parties  hereto  have  caused  this 
agreement  to  be  executed  in  duplicate  originals  by  their 
respective  officers  on  the  day  and  year  first  above  written. 

United  Gas  Pipe  Line  Company 
By  s/  A.  D.  Greene 
Vice  President 

Mississippi  River  Fuel  Corporation 
By  s/  W.  G.  Mabbuby 
President 

Witnesses : 
s/  Geo.  D.  Fiseb 
s/  R.  V.  Terby 

Attest : 

s/  J.  H.  Miracle 
Secretary 

Witnesses : 
s/  Geo.  D.  Fiseb 
s/  R.  V.  Terby 

Attest : 

s/  A.  W.  Manley 
Secretary 
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UNITED  GAS  PIPE  LINE  COMPANY 
Supplement  No.  1 
Effective  Date — December  1,  1949 
Filing  Date — November  23,  1949 
to 

Supplement  No.  15 
to 

Rate  Schedule  FPC  No.  9 

100-2  Gas 
CONTRACTS 

UNITED  GAS  PIPE  LINE  COMPANY 
SHREVEPORT,  LA. 

November  16,  1949 

Mississippi  River  Fuel  Corporation. 

407  North  Eighth  Street 
St.  Louis  1,  Missouri 

i  Attention:  Mr.  W.  G.  Marbury 

President 

Gentlemen : 

It  is  anticipated  that  the  additional  gas  requested  by 
Mississippi  River  Fuel  Corporation  by  letter  dated  March 
28,  1949,  must  be  supplied  by  United  Gas  Pipe  Line  Com¬ 
pany  from  purchases  of  surplus  gas  in  the  Carthage  Field. 
United  is  entering  into  purchase  contracts  for  the  purchase 
of  this  surplus  gas.  These  purchase  contracts  are  for 
twenty  (20)  years,  and  the  price  to  be  paid  thereunder  is 
on  a  sliding  scale  of  l1/*  cents  per  Mcf  for  the  first  5-year 
period,  increasing  one  cent  each  5  years  to  10}4  cents  for 
the  final  5-year  period. 

Due  to  variations  in  the  market  demands  of  both  United 
and  others  now  withdrawing  gas  from  Carthage  Field,  the 
amount  of  surplus  gas  purchases  may,  in  any  year,  be  less 
than  the  amount  estimated  by  United  to  supply  the  in¬ 
creased  requirements  of  Mississippi  River  Fuel  Corpora¬ 
tion.  It  is  the  intention  of  United,  as  of  March  1st  of 
each  year,  to  make  an  appropriate  adjustment  in  the  com¬ 
modity  charge  as  set  out  in  its  amendatory  agreement  with 
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Mississippi  River  Fuel  Corporation  dated  November  16, 
1949,  in  the  event  that  the  surplus  gas  purchases,  charge¬ 
able  to  Mississippi  River  Fuel’s  increased  demand  as  set 
out  in  said  agreement,  shall  be  less  than  122/195  of  Missis¬ 
sippi  River  Fuel’s  total  requirements  from  United.  The 
amount  of  the  adjustment,  and  the  method  of  calculation, 
shall  be  approved  by  the  Federal  Power  Commission. 

United  also  serves  from  the  Carthage  Field  certain  other 
customers,  namely,  Texas  Eastern  Transmission  Corpora¬ 
tion,  Southern  Natural  Gas  Company,  and  certain  local 
markets.  In  the  event  that  United  should  increase  its  con¬ 
tractual  commitments  to  Texas  Eastern  or  Southern  over 
that  presently  in  effect  or  should  increase  its  deliveries 
from  said  Field  to  its  local  markets  over  an  average  daily 
delivery  of  25,000  Mcf,  all  purchases  by  United  under  its 
surplus  gas  contracts  shall  be  allocated  between  the  above 
markets  and 

6655 

Mississippi  River  Fuel  Corporation  in  the  proportion  that 
the  Mississippi  River  Fuel  increase  bears  to  all  increases 
over  the  commitments  in  effect  on  March  28, 1949.  For  the 
purpose  of  this  computation,  the  prior  commitment  of 
United  to  Mississippi  River  Fuel  shall  be  taken  as  73/195 
of  the  increased  commitment  resulting  from  the  agreement 
of  November  16, 1949. 

If  the  foregoing  is  acceptable  to  you,  please  so  indicate 
by  executing  in  the  space  provided  below  and  returning  to 
us  the  enclosed  duplicate  hereof. 

Very  truly  yours, 

United  Gas  Pipe  Line  Company 
By  /s/  A.  D.  Gbeene 
Vice  President 

Accepted  and  agreed  to  this  16th  day  of  November,  1949. 

Mississippi  River  Fuel  Corporation 
By  /s/  W.  G.  Marbury 
President 
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UNITED  GAS  PIPE  LINE  COMPANY 
Rate  Schedule  FPC  No.  10 
Effective  Date — November  21,  1929 
Filing  Date — August  22,  1938 

UNITED  GAS  PIPE  LINE  COMPANY 

Serving 

MISSISSIPPI  RIVER  FUEL  CORPORATION 

Description  of  Service  : 

Sale  of  natural  gas  in  the  Monroe,  Louisiana  Gas  Field, 
as  set  out  in  contract  attached  hereto,  for  transportation 
and  resale  in  interstate  commerce  (as  defined  in  the  Nat¬ 
ural  Gas  Act)  for  ultimate  public  consumption  for  domes¬ 
tic,  commercial,  industrial  and  other  uses. 

6657 

CONTRACT  NO.  L  7-B 
AGREEMENT 

Between 

Industrial  Gas  Company 
and 

Mississippi  River  Fuel  Corporation 

6658 

This  Agreement,  made  as  of  the  first  day  of  August, 
1929,  between  Industrial  Gas  Company,  a  corporation  of 
the  State  of  Florida,  which  corporation  is  hereinafter  re¬ 
ferred  to  as  “Seller”,  and  Mississippi  River  Fuel  Cor¬ 
poration,  a  corporation  of  the  State  of  Delaware,  which 
corporation  is  hereinafter  referred  to  as  “Buyer”; 

Whereas,  Buyer  is  constructing  a  gas  pipe  line  from 
the  Monroe  Gas  Field  and  the  Richland  Gas  Field  in  the 
State  of  Louisiana  to  St.  Louis,  Missouri  and  the  St.  Louis 


698 


(6659) 

district  (said  city  and  district  being  hereinafter  referred 
to  as  “the  St.  Louis  District”) ;  and 

Whereas,  Buyer  has  made  or  is  about  to  make  contracts 
with  Southern  Carbon  Company,  United  Carbon  Company, 
Moody-Seagraves  Gas  Company,  Incorporated,  Interstate 
Natural  Gas  Company,  Incorporated,  Hope  Producing 
Company,  and  The  Palmer  Corporation  of  Louisiana, 
which  corporations  are  hereinafter  collectively  referred  to 
as  the  “Vendors”,  for  the  supply  of  eighty  per  cent.  (80%) 
of  the  requirements  of  said  pipe  line  as  defined  in  para¬ 
graph  numbered  IV  hereof ;  and 

Whereas,  Buyer  desires  to  enter  into  a  contract  with 
Seller  for  the  supply  of  twenty  per  cent.  (20%)  of  the 
requirements  of  said  pipe  line  as  defined  in  paragraph 
numbered  IV  hereof ;  and 

Whereof,  Seller  owns  or  has  leases  or  purchase  contracts 
covering  the  gas  rights  on  approximately  one  hundred 
sixty-three  thousand,  five  hundred  fifty-six  (163,556)  acres 
of  land  in  said  Monroe  Gas  Field  and  said  Richland  Gas 
Field,  which  land  is  generally  described  as 
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being  located  in  Township  Fourteen  (14)  North,  Range 
Five  (5)  East;  Township  Fifteen  (15)  North,  Ranges  Four 
(4),  Five  (5)  and  Six  (6)  East;  Township  Sixteen  (16) 
North,  Ranges  Four  (4),  Five  (5),  Six  (6),  and  Seven  (7) 
East;  Township  Seventeen  (17)  North,  Ranges  Five  (5), 
Six  (6)  and  Seven  (7)  East;  Township  Eighteen  (18) 
North,  Range  Six  (6)  East;  Township  Nineteen  (19) 
North,  Ranges  Two  (2),  Three  (3),  Four  (4)  and  Six  (6) 
East;  Township  Twenty  (20)  North,  Ranges  Two  (2), 
Three  (3),  Four  (4),  Five  (5)  and  Seven  (7)  East;  Town¬ 
ship  Twenty-one  (21)  North,  Ranges  Two  (2),  Three  (3), 
Four  (4),  Five  (5),  Six  (6)  and  Seven  (7)  East;  Township 
Twenty-two  (22)  North,  Ranges  Two  (2),  Three  (3),  Four 
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(4),  Five  (5)  and  Six  (6)  East;  and  Township  Twenty- 
three  (23)  North,  Ranges  Two  (2),  Three  (3),  Four  (4), 
Five  (5),  Six  (6)  and  Seven  (7)  East,  and  which  said  land 
is  colored  yellow  on  the  attached  map,  and  Seller  desires 
to  enter  into  a  contract  with  Buyer  for  the  sale  of  gas  for 
said  pipe  line ; 

Now,  Therefore,  this  Agreement  witnesseth:  That  in 
consideration  of  the  mutual  covenants  herein  contained, 
the  parties  do  hereby  covenant  and  agree  as  follows: 

I.  Buyer  agrees  to  construct  said  pipe  line  to  the  St. 
Louis  District  and  to  commence  taking  deliveries  of  gas 
hereunder  as  soon  as  construction  of  its  said  gas  pipe  line 
shall  have  been  completed,  but  in  any  event  not  later  than 
January  1,  1930. 

II.  Seller  agrees  to  sell  and  deliver  to  Buyer  and  Buyer 
agrees  to  purchase  and  receive  from  Seller  gas  in  the 
amounts,  for  the  prices  and  on  the  terms  and  conditions 
hereinafter  expressed. 
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UNITED  GAS  PIPE  LINE  COMPANY 
Supplement  No.  8 

i  Effective  Date — July  3,  1934 

i  Filing  Date — February  10,  1939 

to 

Rate  Schedule  FPC  No.  10 

Received  February  10,  1939 

UNITED  GAS  SYSTEM 
RUSK  BUILDING 
HOUSTON,  TEXAS 

July  3,  1934 

Mississippi  River  Fuel  Corporation, 

St.  Louis,  Missouri. 

Gentlemen : 

Under  date  of  August  1,  1929  your  Company  entered  into 
written  agreements  with  Industrial  Gas  Company,  The 
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Palmer  Corporation  of  Louisiana  and  Moody-Seagraves 
Gas  Company,  Incorporated,  respectively,  by  the  terms  of 
which  respective  agreements  said  Companies  agreed  to  sell 
and  deliver  to  your  Company  certain  respective  percent¬ 
ages  of  the  requirements  (as  defined  in  said  agreements)  of 
your  pipe  line  from  the  Monroe  and  Richland  Gas  Fields  in 
the  State  of  Louisiana  to  the  City  of  St.  Louis,  Missouri. 
Under  said  agreements  the  percentage  of  such  require¬ 
ments  to  be  supplied  by  Industrial  Gas  Company  was  20 
per  cent,  the  percentage  to  be  supplied  by  The  Palmer  Cor¬ 
poration  of  Louisiana  was  10  per  cent  and  the  percentage 
to  be  supplied  by  Moody-Seagraves  Gas  Company,  Incor¬ 
porated  was  10  per  cent,  making  an  aggregate  of  40  per 
cent  of  said  requirements  to  be  supplied  by  said  three 
Companies. 

The  undersigned,  United  Gas  Public  Service  Company, 
has  acquired  the  rights,  interests  and  liabilities  of  said 
Industrial  Gas  Company,  The  Palmer  Corporation  of  Lou¬ 
isiana  and  Moody-Seagraves  Gas  Company,  Incorporated, 
respectively,  under  said  respective  agreements  with  your 
Company,  and  the  undersigned  is  now  making  deliveries 
to  you  of  the  gas  required  to  be  sold  and  delivered  to  you 
by  the  terms  of  said  agreements. 
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These  deliveries  are  being  made  at  receiving  stations  in 
the  Monroe  Gas  Field  and  in  the  Richland  Gas  Field,  as 
designated  in  said  agreements.  Such  deliveries  are  being 
made  separately  for  each  agreement  in  the  same  manner 
as  was  previously  done  when  said  agreements  were  held  by 
said  Industrial  Gas  Company,  The  Palmer  Corporation  of 
Louisiana  and  Moody-Seagraves  Gas  Company,  Incorpo¬ 
rated,  respectively. 

The  undersigned,  United  Gas  Public  Service  Company, 
hereby  confirms  its  understanding  with  you  that  hereafter 
deliveries  of  gas  under  the  above  mentioned  agreements 
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shall  be  consolidated  for  convenience  in  measuring,  dis¬ 
patching  and  billing  so  that  hereafter  deliveries  under  said 
agreements  may  be  made  through  one  set  of  meters  at 
each  delivery  point  in  the  same  manner  as  though  the 
undersigned  had  one  agreement  with  your  Company  for  the 
percentages  of  your  requirements  which  are  covered  by  all 
three  of  said  agreements.  It  is  understood  and  agreed, 
however,  that  it  is  not  intended  by  this  agreement  to  change 
any  of  the  rights  or  obligations  existing  under  said  agree¬ 
ments  or  any  of  the  priorities  granted  to  you  thereby. 

If  the  foregoing  is  acceptable  to  you,  please  so  indicate 
in  the  space  provided  belovr,  thereby  constituting  this  an 
agreement  between  us. 

Yours  very  truly, 


United  Gas  Public  Service  Company 
By  (Sgd)  R.  H.  Hargrove 
Vice-President 


Accepted : 

Mississippi  River  Fuel  Corporation 
By  (Sgd)  F.  H.  Lerch,  Jr. 
Vice-President 
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UNITED  GAS  PIPE  LINE  COMPANY 
!  Rate  Schedule  FPC  No.  11 

l  Effective  Date — November  21,  1929 

Filing  Date — August  22,  1938 

UNITED  GAS  PIPE  LINE  COMPANY 

Serving 

MISSISSIPPI  RIVER  FUEL  CORPORATION 
Description  of  Service: 

Sale  of  natural  gas  in  the  Monroe,  Louisiana  Gas  Field, 
as  set  out  in  contract  attached  hereto,  for  transportation 
and  resale  in  interstate  commerce  (as  defined  in  the  Nat- 
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nral  Gas  Act)  for  ultimate  public  consumption  for  do¬ 
mestic,  commercial,  industrial  and  other  uses. 

Received  August  22,  1938 
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CONTRACT  NO.  L  7-C 
AGREEMENT 

Between 

The  Palmer  Corporation  of  Louisiana 

and 

Mississippi  River  Fuel  Corporation 

6726 

This  Agreement,  made  as  of  the  first  day  of  August, 
1929,  between  The  Palmer  Corporation  of  Louisiana,  a 
corporation  of  the  State  of  Delaware,  which  corporation  is 
hereinafter  referred  to  as  “Seller”,  and  Mississippi  River 
Fuel  Corporation,  a  corporation  of  the  State  of  Delaware, 
which  corporation  is  hereinafter  referred  to  as  “Buyer”; 

Whereas,  Buyer  is  constructing  a  gas  pipe  line  from  the 
Monroe  Gas  Field  and  the  Richland  Gas  Field  in  the 
State  of  Louisiana  to  St.  Louis,  Missouri  and  the  St.  Louis 
district,  (said  city  and  district  being  hereinafter  referred 
to  as  “the  St.  Louis  District”) ;  and 

Whereas,  Buyer  has  made  or  is  about  to  make  contracts 
with  Southern  Carbon  Company,  United  Carbon  Company, 
Industrial  Gas  Company,  Moody-Seagraves  Gas  Company, 
Incorporated,  Interstate  Natural  Gas  Company,  Incorpo¬ 
rated  and  Hope  Producing  Company,  which  corporations 
are  hereinafter  collectively  referred  to  as  the  “Vendors”, 
for  the  supply  of  ninety  per  cent.  (90%)  of  the  require¬ 
ments  of  said  pipe  line  as  defined  in  paragraph  numbered 
IV  hereof ;  and 
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Whereas,  Buyer  desires  to  enter  into  a  contract  with 
Seller  for  the  supply  of  ten  per  cent.  (10%)  of  the  require¬ 
ments  of  said  pipe  line  as  defined  in  paragraph  numbered 
IV  hereof ;  and 

Whereas,  Seller  owns  or  has  leases  permitting  it  to  pro¬ 
duce  gas  from  approximately  seven  thousand  five  hundred 
sixty-two  (7,562)  acres  of  land  in  said  Monroe  Gas  Field, 
which  land  is  generally  described  as  being  located  in  Town¬ 
ships  Fifteen  (15),  Sixteen  (16),  Seventeen  (17),  Eighteen 
(18),  Nineteen  (19),  Twenty  (20)  and 
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Tw’entv-one  (21),  Ranges  Two  (2),  Three  (3),  Four  (4) 
and  Five  (5)  East,  and  which  said  land  is  colored  orange 
on  the  attached  map,  and  has  entered  into  contracts  for 
the  purchase  of  gas  from  other  producers  in  said  field,  and 
owns  or  has  leases  permitting  it  to  produce  gas  from 
approximately  twenty-four  thousand  four  hundred  eight 
(24,408)  acres  of  land  in  said  Richland  Gas  Field,  which 
said  land  is  generally  described  as  being  located  in  Town¬ 
ships  Fifteen  (15),  Sixteen  (16),  Seventeen  (17)  and 
Eighteen  (18),  Ranges  Five  (5),  Six  (6)  and  Seven  (7) 
East,  and  which  said  land  is  colored  orange  on  the  attached 
map,  and  Seller  desires  to  enter  into  a  contract  with  Buyer 
for  the  sale  of  gas  for  said  pipe  line; 

Now,  Therefore,  this  Agreement  witnesseth:  That  in 
consideration  of  the  mutual  covenants  herein  contained, 
the  parties  do  hereby  covenant  and  agree  as  follows : 

I.  Buyer  agrees  to  construct  said  pipe  line  to  the  St. 
Louis  District  and  to  commence  taking  deliveries  of  gas 
hereunder  as  soon  as  the  construction  of  its  said  gas  pipe 
line  shall  have  been  completed,  but  in  any  event  not  later 
than  January  1,  1930. 

II.  Seller  agrees  to  sell  and  deliver  to  Buyer  and  Buyer 
agrees  to  purchase  and  receive  from  Seller  gas  in  the 
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amounts,  for  the  prices  and  on  the  terms  and  conditions 
hereinafter  expressed. 

III.  Seller  agrees  (a)  that  the  recital  of  approximate 
acreage  and  the  description  thereof  contained  in  the  fourth 
preamble  of  this  agreement  and  shown  colored  orange  on 
the  attached  map,  and  the  statement  in  said  preamble  in 
re  gas  purchase  contracts  have  reference  to 
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such  approximate  acreage  and  contracts  as  of  on  or  about 
November  16,  1928,  (b)  that  as  of  the  date  of  this  agree¬ 
ment  said  approximate  acreage  is  in  amount  not  less  than, 
and  that  the  location  thereof  and  the  status  of  said  gas 
purchase  contracts  are  substantially,  as  described  in  said 
preamble,  and  (c)  that  on  or  before  the  first  day  of  October, 
1929,  Seller  will  execute  and  deliver  a  supplemental  agree¬ 
ment  with  Buyer  (1)  describing  and  listing  the  respective 
approximate  acreages,  and  the  aggregate  approximate 
acreage,  of  the  lands  in  said  Monroe  Gas  Field  and  said 
Richland  Gas  Field,  respectively,  as  of  the  date  of  this 
agreement  owned  by  Seller  or  in  respect  of  which  it  has 
leases  permitting  it  to  produce  gas,  (2)  describing  and 
listing  its  contracts  for  the  purchase  of  gas  from  other 
producers  in  said  fields,  and  (3)  providing  that  said  de¬ 
scription  and  list  of  said  acreage  and  contracts  shall  be 
deemed  incorporated  in,  and  a  part  of,  this  agreement  and 
substituted  for  and  in  lieu  of  the  more  general  description 
of  said  acreage  and  contracts  contained  in  said  preamble. 

IV.  The  quantity  of  gas  which  Buyer  shall  purchase  and 
receive  from  Seller  and  Seller  shall  sell  and  deliver  to 
Buyer  shall  be  ten  per  cent.  (10%)  of  the  requirements  of 
said  pipe  line.  The  requirements  of  said  pipe  line  are 
hereby  defined  to  mean  an  amount  determined  by  adding: 
(a)  all  the  gas  which  may  be  taken  into  said  pipe  line  at 
any  point,  whether  such  gas  shall  be  transported  to  or  sold 
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in  the  St.  Louis  District,  points  beyond  said  District,  or 
points  intermediate  to  said  District  and  the  southerly  ter¬ 
minus  of  said  pipe  line;  and  (b)  all  the  gas  which  may  be 
taken  into  and/or  transported  through  any  lateral  or  ex¬ 
tension  of  said  pipe  line;  and  (c)  all  the  gas  lost  in  tran¬ 
sit;  and  (d)  all  the  gas  used  in  the  operation  of  compressor 
stations. 
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Item  No.  S 

UNITED  GAS  PIPE  LINE  COMPANY 
Rate  Schedule  FPC  No.  115 
Effective  Date— 4-24-52 
Filing  Date — 3-24-52 

100-2  Gas  Contracts 

This  Agreement,  made  and  entered  into  this  1st  day  of 
December,  1951,  by  and  between  United  Gas  Pipe  Line 
Company,  A  Delaware  corporation  (hereinafter  referred  to 
as  “Seller”),  and  Mississippi  River  Fuel  Corporation,  a 
Delaware  corporation  (hereinafter  referred  to  as 
“Buyer”) ; 

WITNESSETH  I 

Whereas,  Seller  owns  and  operates  an  extensive  natural 
gas  pipe  line  system  in  portions  of  the  States  of  Louisiana, 
Texas  and  Mississippi,  and  has  obtained  from  the  Federal 
Power  Commission  a  certificate  of  public  convenience  and 
necessity  in  Docket  No.  G-1447  authorizing  Seller  to 
strengthen  and  enlarge  its  system  by  the  construction  of 
certain  additional  facilities,  and  upon  completion  thereof 
Seller  will  have  natural  gas  available  for  sale  to  Buyer 
from  said  pipe  line  system  as  so  strengthened  and  en¬ 
larged;  and 

Whereas,  Buyer  owns  and  operates  a  natural  gas  pipe 
line  system  extending  from  the  Monroe  Gas  Field  in  Lou¬ 
isiana  to  St.  Louis,  Missouri,  and  environs,  and  desires  to 
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purchase  from  Seller,  and  Seller  desires  to  sell  to  Buyer, 
natural  gas  for  its  pipe  line  system ;  and 

Whereas,  said  certificate  in  Docket  No.  G-1447  as  above 
referred  to  also  authorizes  Seller  to  sell  and  deliver  natural 
gas  to  Buyer  as  proposed  in  the  application  in  said  docket 
and  the  hearing  exhibits  in  support  thereof,  and  as  con¬ 
templated  in  this  agreement,  subject,  however,  to  the  fol¬ 
lowing  quoted  condition  among  others : 

“United  shall  file,  at  least  60  days  prior  to  the 
delivery  of  natural  gas  under  this  order  to 
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Mississippi  River  Fuel  and  to  Texas  Eastern,  rate 
schedules  and  service  agreements  covering  service  to 
Mississippi  River  Fuel  and  to  Texas  Eastern  as 
authorized  herein,  which  shall  provide  rates  "which  will 
produce  charges  not  in  excess  of  those  which  would 
result  from  a  demand  charge  of  $1.30  per  Mcf  per 
month  and  a  commodity  charge  of  12.5^  per  Mcf.  Each 
of  such  rate  schedules  shall  include  minimum  bill  pro¬ 
visions  based  upon  a  72%  load  factor.  Such  rate  sched¬ 
ules  shall  not  include  any  Btu  price  adjustment 
clauses.” 


and 

Whereas,  Seller  and  Buyer  are  desirous  of  executing  an 
agreement  for  the  sale  of  natural  gas  so  authorized  by  the 
Federal  Power  Commission  that  will  be  in  full  conformity 
with  the  Commission’s  Opinion  and  Order  issuing  said  cer¬ 
tificate  and  will  serve  as  the  initial  rate  schedule  and  serv¬ 
ice  agreement  required  to  be  filed  by  the  condition  above 
quoted ; 

Now,  Therefore,  in  consideration  of  the  premises  and 
the  mutual  covenants  and  agreements  herein  contained, 
the  parties  hereto  do  hereby  covenant  and  agree  as  follows : 
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Article  1. 

Subject  to  all  the  terms,  conditions  and  limitations  here¬ 
inafter  set  forth,  Seller  agrees  to  sell  and  deliver  or  cause 
to  be  delivered  to  Buyer  and  Buyer  agrees  to  purchase  and 
receive  from  Seller  and  pay  Seller  for  natural  gas  in  the 
manner  and  in  the  quantities  hereinafter  provided. 

Article  2. 

A.  Maximum  Daily  Quantity 

The  term  “Maximum  Daily  Quantity’’  shall  mean  the 
maximum  quantity  of  natural  gas  which  Seller  is  obligated 
to  deliver  to  Buyer 
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during  any  one  day,  initially  fixed  and  thereafter  increased 
or  decreased  in  the  manner  hereinafter  provided,  but  in 
no  event  in  excess  of  two  hundred  ten  thousand  (210,000) 
Mcf  per  day. 

Seller  agrees  to  sell  and  deliver  to  Buyer,  commencing 
on  the  date  of  first  delivery  hereunder,  and  on  each  day 
thereafter,  such  quantities  of  natural  gas  as  Buyer  may 
request,  but  not  in  excess  of  the  Maximum  Daily  Quantity 
in  effect  on  such  day.  The  initial  Maximum  Daily  Quantity 
shall  be  (i)  a  quantity  of  one  hundred  thousand  (100,000) 
Mcf,  or  (ii)  such  greater  quantity  up  to  but  not  in  excess 
of  one  hundred  fifty  thousand  ( 150,000)  Mcf  as  Buyer  may, 
on  or  before  February  2,  1952,  designate  in  writing  to 
Seller. 

Buyer  contemplates  that  Buyer  will  be  able  to  obtain  a 
supply  of  gas  under  renewal  agreements  with  Buyer’s 
existing  suppliers  in  the  Monroe  Field,  Louisiana,  whose 
present  contracts  with  Buyer  expire  on  February  2,  1952. 
The  aggregate  of  the  total  daily  quantities  of  gas  which 
Buyer  is  able  to  obtain  initially  under  all  such  renewal 
agreements  is  hereinafter  referred  to  as  “Monroe  Field 
Gas”,  and  on  or  before  February  2, 1952,  Buyer  will  notify 
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Seller  of  the  quantity  of  such  Monroe  Field  Gas.  Seller 
agrees  to  sell  and  Buyer  agrees  to  buy  hereunder  additional 
quantities  of  gas  equivalent  in  the  aggregate  to  the  quan¬ 
tity  of  such  Monroe  Field  Gas  so  specified  by  Buyer  in  said 
notice,  up  to  but  not  in  excess  of  sixty  thousand  (60,000) 
Mcf  per  day,  under  the  following  conditions : 

From  and  after  February  2,  1952,  as  the  daily  deliveries 
of 
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Monroe  Field  Gas  under  said  renewal  agreements  decrease 
in  volume,  Buyer  shall  give  notice  in  writing  to  Seller  not 
later  than  May  1  of  each  year  of  the  expected  reduction  in 
the  daily  deliveries  of  Monroe  Field  Gas,  and  commencing 
the  following  November  1  the  Maximum  Daily  Quantity 
shall  be  increased  by  the  amount  of  such  expected  reduc¬ 
tion  and  Seller  shall  be  obligated  to  deliver  to  Buyer  such 
increased  Maximum  Daily  Quantity  from  said  November 
1  until  a  further  increase  in  the  Maximum  Daily  Quantity 
is  made  effective  in  the  same  manner;  provided,  however, 
that  such  increases  shall  never  exceed  in  the  aggregate  the 
maximum  quantity  specified  in  the  last  sentence  of  the 
next  above  paragraph. 

Unless  Seller  so  elects,  in  accordance  with  the  provisions 
of  the  next  succeeding  paragraph  of  this  Article,  the  Max¬ 
imum  Daily  Quantity  determined  as  hereinabove  provided 
shall  never  be  more  than  two  hundred  ten  thousand  (210,- 
000)  Mcf. 

In  the  event  Buyer  shall  require  gas  in  excess  of  the 
Maximum  Daily  Quantity  hereinabove  provided  for,  Buyer 
may  give  written  notice  to  Seller  of  such  increased  re¬ 
quirements,  which  notice  must  be  given  at  least  two  (2) 
months  prior  to  the  date  when  such  increased  daily  quan¬ 
tity  of  gas  will  be  required,  stating  in  such  notice  the 
additional  daily  quantity  of  gas  which  Buyer  will  require. 
Within  thirty  (30)  days  after  receipt  of  such  notice,  Seller 
shall  notify  Buyer  in  writing  either  of  its  election  to  be 
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prepared  to  deliver  such  additional  daily  quantity  of  gas, 
or  that  it  does  not  desire  to  deliver  such  additional  daily 
quantity  of  gas.  In  the  event  Seller  elects  to  deliver  such 
additional  daily  quantity  of  gas,  it  shall  be  prepared  to 
make  such 
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deliveries  on  the  first  (1st)  day  of  the  calendar  month  next 
succeeding  the  date  so  specified  by  Buyer  in  said  notice; 
and  from  and  after  such  date,  said  additional  daily  quantity 
of  gas  so  requested  by  Buyer  in  said  notice  shall  be  added 
to  the  Maximum  Daily  Quantity  then  in  effect. 

B.  Minimum  Annual  Quantity 

The  term  4 ‘contract  year”  shall  mean  a  period  of  twelve 
(12)  consecutive  months  beginning  on  November  1  in  any 
year,  except  that  the  period  beginning  with  the  first  day 
of  the  billing  month  following  the  date  of  first  delivery 
hereunder,  and  ending  November  1,  1952,  shall  be  con¬ 
sidered  a  contract  year. 

Buyer  shall  take  from  Seller  hereunder  and  pay  Seller 
for  quantities  of  gas  during  each  contract  year  which  are 
at  least  equal  to  the  Annual  Minimum  Quantity  during 
such  contract  year,  or  shall  pay  Seller,  in  the  event  Buyer 
does  not  take  from  Seller  hereunder  said  Annual  Minimum 
Quantity  during  such  contract  year,  the  Annual  Minimum 
Bill  provided  for  in  Article  7  hereof.  For  the  purposes 
hereof,  the  term  “Annual  Minimum  Quantity”  shall  mean 
a  quantity  equal  to  seventy-two  per  cent  (72%)  of  the 
total  Mcf  obtained  by  multiplying  the  Maximum  Daily 
Quantity  then  in  effect  during  such  contract  year  by  365 
(except  that  for  the  first  contract  year  ending  November 
1,  1952,  the  multiplier  shall  be  the  number  of  days  in  said 
first  contract  year),  unless  and  until  such  quantity  is  in¬ 
creased  or  decreased  in  the  manner  herein  provided  for, 
in  which  event  said  term  shall  mean  such  increased  or 
decreased  quantity,  as  the  case  may  be. 
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C.  Increase  or  Reduction  in  Maximum  Daily  Quantity 
and  Minimum  Annual  Quantity 

If,  at  any  time  and  from  time  to  time,  during  the  term 
hereof,  Seller  shall  be  unable,  for  any  five  (5)  or  more 
consecutive  days,  or  for  a  total  of  ten  (10)  or  more  days, 
whether  or  not  consecutive,  during  any  one  billing  month, 
to  deliver  to  Buyer,  for  any  reason  other  than  dispatching 
variations,  Unavoidable  Accident,  or  failure  of  Buyer  to 
afford  Seller  a  reasonable  opportunity  to  make  such  de¬ 
livery,  the  quantities  of  gas  requested  by  Buyer  on  such 
day  or  days,  up  to  the  Maximum  Daily  Quantity  then  in 
effect,  then  Buyer  shall  have  the  right,  at  its  option,  to 
reduce  such  Maximum  Daily  Quantity  by  subtracting  there¬ 
from  an  amount  equal  to  the  average  of  Seller’s  deficien¬ 
cies  in  delivery  on  such  days  below  said  Maximum  Daily 
Quantity.  Buyer  shall  notify  Seller  in  writing  of  its  elec¬ 
tion  to  exercise  its  option  to  so  reduce  the  Maximum  Daily 
Quantity  within  sixty  (60)  days  from  the  date  its  right 
to  do  so  accrues,  or  said  option  shall  be  waived,  but  no  such 
waiver  shall  operate  or  be  construed  as  a  waiver  of  any 
right  to  exercise  said  option  which  may  arise  in  the  future. 
Any  reduction  so  made  in  the  Maximum  Daily  Quantity 
shall  be  effective  on  the  first  (1st)  day  of  the  billing  month 
immediately  following  the  date  of  such  notice,  and  such 
reduced  Maximum  Daily  Quantity  shall  continue  in  effect 
thereafter  unless  and  until  further  reduced  or  increased 
pursuant  to  the  provisions  hereof. 

If,  at  any  time,  and  as  often  as,  the  Maximum  Daily 
Quantity  is  increased  or  reduced,  as  the  case  may  be,  pur¬ 
suant  to  the  provisions  of  this  Article,  the  Annual  Mini¬ 
mum  Quantity  shall  likewise,  and  at  the 
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same  time,  be  increased  or  reduced  in  the  same  proportion 
that  the  Maximum  Daily  Quantity  was  so  increased  or 
reduced;  and  such  increased  or  reduced  Annual  Minimum 
Quantity  shall  remain  in  effect  thereafter  unless  and  until 
further  increased  or  reduced  pursuant  to  the  provisions 
hereof;  provided,  however,  that  for  the  contract  year  in 
which  such  increase  or  reduction  occurs  the  increased  or 
reduced  Annual  Minimum  Quantity  shall  be  the  sum  of  (i) 
an  amount  equal  to  one-twelfth  (1/12)  of  the  Annual  Mini¬ 
mum  Quantity  in  effect  prior  to  such  increase  or  reduc¬ 
tion,  multiplied  by  the  number  of  months  in  such  contract 
year  during  which  said  unincreased  or  unreduced  Annual 
Minimum  Quantity  was  in  effect,  plus  (ii)  an  amount  equal 
to  one- twelfth  (1/12)  of  the  Annual  Minimum  Quantity 
as  so  increased  or  reduced,  multiplied  by  the  number  of 
months  in  such  contract  year  during  which  such  increased 
or  reduced  Annual  Minimum  Quantity  was  in  effect  (except 
that  for  the  first  contract  year  ending  November  1,  1952, 
the  fraction  whose  numerator  is  one  and  whose  denomina¬ 
tor  is  the  number  of  months  in  said  first  contract  year  shall 
be  used  instead  of  one-twelfth  (1/12)). 

For  the  purposes  of  this  Article,  the  term  “Unavoidable 
Accident’ *  shall  mean  acts  of  God,  strikes,  lockouts,  or 
other  industrial  disturbances,  acts  of  the  public  enemy, 
wars,  blockades,  insurrections,  riots,  epidemics,  landslides, 
lightning,  earthquakes,  fires,  storms,  floods,  washouts,  ar¬ 
rests  and  restraint  of  rulers  and  people,  civil  disturbances, 
explosions,  breakage  or  accident  to  wells,  machinery  or 
lines  of  pipe,  the  necessity  for  making  repairs  or  altera¬ 
tions  thereto,  freezing  of  wells  or  lines  of  pipe,  and  any 
other  causes,  whether  of  the  kind  herein  enumerated  or 
otherwise,  not  within  the  control  of  the  party 
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claiming  the  existence  of  an  unavoidable  accident;  pro¬ 
vided,  however,  that  said  term  shall  not  mean  or  include 
any  cause  which  by  the  exercise  of  due  diligence  the  party 
claiming  the  existence  of  an  unavoidable  accident  is  able 
to  overcome;  and  provided,  further,  that  in  no  event  shall 
said  term  mean  or  include  partial  or  entire  failure  or  deple¬ 
tion  of  gas  wells  or  sources  of  supply  where  such  failure  or 
depletion  results  from  or  is  due  to  the  exhaustion  or  in¬ 
sufficiency  of  gas  in  said  wells  or  sources  of  supply. 

Article  3. 

The  point  of  delivery  of  the  gas  to  be  delivered  by  Seller 
to  Buyer  hereunder  shall  be  (i)  at  the  outlet  side  of  a 
metering  station  to  be  constructed  by  Seller  and  to  be 
located  at  Buyer’s  Perryville  Compressor  Station  Site  in 
the  Monroe  Field,  Louisiana,  or,  if  the  parties  so  agree, 
at  (ii)  such  other  point  within  a  fifteen  (15)  mile  radius  of 
Buyer’s  said  Perryville  Compressor  Station  Site,  as  Buyer 
and  Seller  may  mutually  agree  upon. 

If  Seller’s  said  metering  station  is  located  on  Buyer’s 
premises,  Buyer  agrees  to  furnish  to  Seller,  free  of  charge, 
the  use  of  the  premises  to  be  occupied  by  Seller’s  said  meter¬ 
ing  station  as  originally  constructed  or  as  thereafter  en¬ 
larged  and  by  any  portion  of  Seller’s  pipe  line  which  may 
be  located  on  Buyer’s  premises,  with  the  right  of  ingress 
and  egress  at  all  times  for  the  purpose  of  installation, 
operation,  repair  and  removal  of  said  metering  station 
or  pipe  line. 

As  between  the  parties  hereto,  Seller  shall  be  in  control 
and  possession  of  gas  deliverable  hereunder  and  respon¬ 
sible  for  any  damage 
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or  injury  caused  thereby  until  the  same  shall  have  been 
delivered  to  Buyer,  after  which  delivery  Buyer  shall  be 
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in  exclusive  control  and  possession  thereof  and  respon¬ 
sible  for  any  injury  or  damage  caused  thereby. 

The  gas  to  be  delivered  hereunder  shall  be  delivered  by 
Seller  to  Buyer  at  the  herein  described  delivery  point  at 
the  varying  pressures  existing  in  Seller’s  pipe  line  from 
time  to  time  at  such  point  of  delivery  and  Seller  agrees 
that  such  delivery  pressure  will  not  be  less  than  four  hun¬ 
dred  lfty  (450)  pounds  per  square  inch  gauge. 

Article  4. 

Seller  shall  furnish,  install,  operate  and  maintain,  at  its 
own  expense,  at  said  point  of  delivery,  the  meters,  instru¬ 
ments  and  equipment  of  standard  type  necessary  to  meas¬ 
ure  properly,  in  accordance  with  Article  5  hereof,  the  gas 
to  be  delivered  under  this  contract.  Seller  shall  likewise 
furnish,  install,  operate  and  maintain,  at  its  own  expense, 
such  instruments  and  equipment  as  may  be  necessary  at 
points  other  than  the  point  of  delivery  hereunder  to  obtain 
the  information  to  measure  properly,  in  accordance  with 
Article  5  hereof,  the  gas  to  be  delivered  under  this  contract. 
The  metering  and  other  equipment  now  or  hereafter  in¬ 
stalled  by  Seller,  together  with  any  buildings  now  or  here¬ 
after  erected  by  it  for  such  equipment,  shall  be  and  remain 
its  property. 

Buyer  shall  have  access  to  said  metering  equipment  at 
all  reasonable  times,  but  the  reading,  calibration  and  ad¬ 
justment  thereof  and  changing  of  charts  shall  be  done  only 
by  the  employees  or  agents 
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of  Seller.  Charts  and  records  from  such  metering  equip¬ 
ment  shall  remain  the  property  of  Seller.  Upon  request 
of  Buyer,  Seller  will  submit  to  Buyer  records  and  charts 
from  its  metering  equipment,  together  with  calculations 
therefrom,  for  Buyer’s  inspection  and  verification,  subject 
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to  return  by  Buyer  within  ten  (10)  days  after  receipt 
thereof,  after  which  return  the  charts  and  records  shall 
be  kept  on  file  by  Seller  for  the  mutual  use  of  both  parties 
for  a  period  of  one  (1)  year. 

Buyer  may,  at  its  option  and  expense,  install  and  oper¬ 
ate  meters,  instruments  and  equipment  of  standard  type 
to  check  Seller’s  meters,  instruments  and  equipment,  but 
the  measurement  of  gas  for  the  purpose  of  this  contract 
shall  be  by  Seller’s  meters  only,  except  in  cases  hereinafter 
specifically  provided  to  the  contrary.  The  meters,  instru¬ 
ments  and  equipment  installed  by  Buyer  shall  be  subject 
at  all  reasonable  times  to  inspection  or  examination  by 
Seller,  but  the  reading  calibration  and  adjustment  thereof 
and  changing  of  charts  shall  be  done  only  by  Buyer. 

Each  party  shall  give  to  the  other  party  notice  of  the 
time  of  all  tests  of  meters  sufficiently  in  advance  of  the 
holding  of  the  test  so  that  the  other  party  may  conveni¬ 
ently  have  its  representative  present;  provided,  however, 
that  if  either  party  has  given  such  notice  to  the  other  party 
and  the  other  party  is  not  present  at  the  time  specified, 
then  the  party  giving  the  notice  may  proceed  with  the  test 
as  though  the  other  party  were  present. 

At  least  once  each  thirty  (30)  days  on  a  date  as  near 
the  first  (1st)  of  each  month  as  practicable,  Seller  shall 
calibrate  its 
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orifice  meters  and  recording  instruments  all  in  the  presence 
of  representatives  of  Buyer,  as  hereinabove  provided  in 
this  Article,  and  the  parties  shall  jointly  observe  any  ad¬ 
justments  which  are  made  to  the  meters,  and,  if  the  check 
meters  hereinbefore  provided  for  have  been  installed,  the 
same  shall  also  be  calibrated  by  Buyer  in  the  presence  of 
representatives  of  Seller,  and  the  parties  shall  jointly  ob¬ 
serve  any  adjustments. 

If,  upon  any  test,  the  percentage  of  inaccuracy  of  any 
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metering  equipment  is  found  to  be  in  excess  of  two  per 
cent  (2%),  registrations  thereof  shall  be  corrected  for  a 
period  extending  back  to  the  time  such  inaccuracy  occurred, 
if  such  time  is  ascertainable,  and,  if  not  ascertainable,  then 
back  one-half  of  the  time  elapsed  since  the  last  date  of 
calibration.  If,  for  any  reason,  meters  are  out  of  service 
or  out  of  repair,  so  that  the  amount  of  gas  delivered  cannot 
be  ascertained  or  computed  from  the  readings  thereof,  the 
gas  delivered  during  the  period  such  meters  are  out  of 
service  or  out  of  repair  shall  be  estimated  and  agreed  upon 
by  the  parties  herto  upon  the  basis  of  the  best  data  avail¬ 
able,  using  the  first  of  the  following  methods  which  is 
feasible:  (a)  by  using  the  registration  of  any  check  meter 
or  meters  if  installed  and  accurately  registering;  (b)  by 
correcting  the  error  if  the  percentage  of  error  is  ascertain¬ 
able  by  calibration,  test  or  mathematical  calculation;  (c) 
by  estimating  the  quantity  of  delivery  by  deliveries  during 
preceding  periods  under  similar  conditions  when  the  meter 
was  registering  accurately. 

Article  5. 

The  term  “Mcf  ”,  as  used  herein,  represents  one  thousand 
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(1,000)  cubic  feet  of  gas.  A  “cubic  foot  of  gas”,  for  the 
purpose  of  measurement  of  the  gas  delivered  hereunder, 
is  the  amount  of  gas  necessary  to  fill  a  cubic  foot  of  space 
when  the  gas  is  at  a  base  pressure  of  ten  (10)  ounces  gauge 
pressure  above  fourteen  and  four-tents  (14.4)  pounds  per 
square  inch  atmospheric  pressure  and  at  a  base  tempera¬ 
ture  of  sixty  (60)  degrees  Fahrenheit,  and  the  gas  volumes 
shall  be  computed  into  such  units  in  the  manner  described 
below.  Recognizing  that  the  atmospheric  pressure  may 
vary  somewhat  from  time  to  time  and  that  the  average 
atmospheric  pressure  is  approximately  fourteen  and  four- 
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tenths  (14.4)  pounds  per  square  inch,  it  is  agreed  that  for 
the  purposes  of  measurement  and  computation,  the  atmos¬ 
pheric  pressure  shall  be  assumed  to  be  fourteen  and  four- 
tenths  (14.4)  pounds  per  square  inch,  regardless  of  the 
actual  atmospheric  pressure  at  which  the  gas  is  delivered 
and  measured.  The  computations  of  the  volumes  of  gas 
measured  shall  be  made  in  accordance  with  the  following 
paragraphs  (1)  to  (8)  inclusive: 

(1)  The  hourly  orifice  coefficient  for  each  meter  shall 
be  calculated  at  the  above  base  pressure  and  base  tem¬ 
perature,  at  a  flowing  temperature  of  sixty  (60)  degrees 
Fahrenheit  and  for  gas  of  six  hundred  thousandths 
(.600)  specific  gravity. 

(2)  Recognizing  that  the  average  flowing  tempera¬ 
ture  at  the  orifice  plate  affects  the  calculation  of  the 
volume  of  gas  measured  and  that  such  temperature 
may  vary  from  time  to  time,  it  is  agreed  (a)  that  the 
temperature  of  the  gas  shall  be  determined  by  means 
of  a  recording  ther- 
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mometer  of  standard  manufacture  acceptable  to  both 
parties  and  so  installed  that  it  may  properly  record 
the  temperature  of  the  gas  flowing  through  the  meter 
or  meters,  and  (b)  that  the  average  of  the  twenty-four 
(24)  hour  record  from  the  recording  thermometer  shall 
be  deemed  to  be  the  gas  temperature  for  that  day,  and 
the  orifice  coefficient  as  calculated  in  (1)  above  shall 
be  corrected  daily  for  each  degree  variation  in  the 
average  temperature  from  sixty  (60)  degrees  Fahren¬ 
heit. 

(3)  And  further  recognizing  that  the  specific  grav¬ 
ity  of  the  gas  affects  the  calculation  of  the  volume  of 
gas  measured,  and  that  such  gravity  may  vary  from 
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time  to  time,  it  is  agreed  that  the  specific  gravity  of 
the  gas  shall  be  determined  by  a  recording  gravito- 
meter  of  standard  manufacture  acceptable  to  both  par¬ 
ties  and  so  installed  by  Seller  that  the  specific  gravity 
of  the  gas  "will  be  properly  determined;  or,  if  Seller 
does  not  consider  it  necessary  to  install  a  recording 
gravitometer  at  the  point  where  tests  are  to  be  made, 
spot  tests  shall  be  made  with  an  Edwards  type  gas 
balance,  or  by  such  other  method  as  shall  be  agreed 
upon  between  the  parties. 

If  the  recording  gravitometer  is  used,  the  average 
of  the  twenty-four  (24)  hour  record  for  the  recording 
instrument  shall  be  deemed  to  be  the  specific  gravity 
of  the  gas  for  that  day  and  the  orifice  coefficient  as 
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calculated  in  (1)  above  shall  be  corrected  daily  for 
each  one- thousandth  (.001)  variation  from  six  hun- 
-dred  thousandths  (.600).  If  the  spot  test  method  is 
used,  the  specific  gravity  of  the  natural  gas  delivered 
hereunder  shall  be  determined  once  monthly  on  a  day 
as  near  the  first  (1st)  of  the  month  as  is  practicable, 
or  as  much  oftener  as  is  found  necessary  in  practice. 
The  result  obtained  from  the  test  made  on  or  near  the 
first  (1st)  of  the  month  shall  be  deemed  to  be  the  speci¬ 
fic  gravity  of  the  gas  during  that  billing  month  and  the 
orifice  coefficient  as  calculated  in  (1)  shall  be  corrected 
accordingly  for  each  one-thousandth  (.001)  variation 
from  six  hundred  thousandths  (.600).  Any  special  test 
which  is  made  shall  be  applicable  from  the  day  made 
until  the  next  regular  test  or  other  special  test  is  made. 

(4)  Exact  measurements  of  inside  diameters  of  pipe 
runs  and  orifices  shall  be  obtained  by  means  of  a 
micrometer  to  the  nearest  one-thousandth  (.001)  inch, 
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which  measurements  shall  be  used  in  computations  of 
coefficients. 

(5)  Pressure  taps  for  meter  installations  shall  be 
taken  from  pipe  runs  two  and  one-half  (2 y2)  inside 
pipe  diameters  upstream  and  eight  (8)  inside  pipe 
diameters  downstream  from  the  orifice. 

(6)  All  orifice  meter  computations  required  in  this 
Article  shall  be  made  in  accordance  with  formulae  and 
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tables  contained  in  Metric  Metal  Works  Bulletin  E-2 
(Revised  1931).  In  the  computations  of  the  hourly 
orifice  coefficient,  the  calculation  of  “X”  shall  be  car¬ 
ried  to  six  (6)  decimals  and  “C”  shall  be  determined 
to  three  (3)  decimal  places  by  interpolations  from 
tables  on  Pages  76  and  77  of  Metric  Metal  Works  Bul¬ 
letin  E-2  (revised  1931).  The  pressure  base,  flowing 
temperature  and  specific  gravity  factors  used  shall  con¬ 
sist  of  four  (4)  significant  figures,  unless  the  first  (1st) 
digit  is  “1”,  in  which  case  five  (5)  significant  figures 
shall  be  used. 

(7)  In  determining  the  volume  of  gas  delivered 
through  the  orifice  during  a  daily  period,  either  the 
observation  method  or  the  orifice  chart  integrator  shall 
be  used  in  reading  the  meter  chart.  The  sum  of  the 
extensions  obtained  from  the  reading  or  integration 
of  the  meter  chart  shall  be  multiplied  by  the  hourly 
orifice  coefficient,  corrected  in  accordance  with  para¬ 
graphs  (2)  and  (3)  above,  to  obtain  the  gas  volume  for 
that  chart. 

(8)  The  volumes  of  gas  as  determined  in  the  manner 
described  above  shall  be  adjusted  to  give  effect  to  the 
deviation  of  such  gas  from  Boyle’s  Law,  as  follows: 
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(a)  There  shall  be  determined  the  average  pres¬ 
sure  (gauge)  at  which  the  gas  was  delivered  during 
the  period  under  consideration; 
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(b)  There  shall  be  determined  the  average  tem¬ 
perature  at  which  the  gas  was  delivered  during  the 
period  under  consideration; 

(c)  There  shall  be  selected  from  the  table  of  multi¬ 
pliers  attached  hereto  and  made  a  part  hereof,  and 
identified  as  Exhibit  “A”,  the  multiplier  correspond¬ 
ing  to  the  average  pressure  and  the  average  tem¬ 
perature  as  determined  in  (a)  and  (b)  above; 

(d)  The  corrected  volume  of  gas  for  the  period 
under  consideration  shall  be  the  result  obtained  by- 
multiplying  the  volume  of  gas  determined  in  the 
manner  above  set  forth  by  the  multiplier  determined 
in  (c)  above. 

If  at  any  time  the  composition  of  the  gas  delivered 
to  Buyer  hereunder  shall  have  materially  changed  so 
that  the  multipliers  set  out  in  said  Exhibit  “A”  are 
no  longer  reasonable,  either  party  may  call  for  a  review 
of  such  multipliers. 

Article  6. 

The  gas  delivered  hereunder  shall  be  merchantable  gas 
and: 

(a)  Shall  be  dehydrated  by  Seller  and  shall  in  no  event 
have  a  water  content  in  excess  of  seven  (7)  pounds  of 
water  per  million  (1,000,000)  cubic  feet  of  gas  measured  at 
a  pressure  base  of  fourteen  and  seven-tenths 
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(14.7)  pounds  per  square  inch  and  at  a  temperature  of 
sixty  (60)  degrees  Fahrenheit,  as  determined  by  dew-point 
apparatus  approved  by  the  Bureau  of  Mines. 

(b)  Shall  be  commercially  free  from  hydrogen  sulphide 
and  shall  not  contain  more  than  one  (1)  grain  of  hydrogen 
sulphide  per  hundred  (100)  cubic  feet  as  determined  by 
quantitative  test  after  the  presence  of  hydrogen  sulphide 
has  been  indicated  by  qualitative  test,  which  shall  consist 
of  exposing  a  strip  of  white  filter  paper  recently  moistened 
with  a  solution  of  one  hundred  (100)  grains  of  lead  acetate 
in  one  hundred  (100)  cubic  centimeters  of  water  to  the 
gas  for  one  and  one-half  {V/i)  minutes  in  an  apparatus 
previously  purged,  through  which  the  gas  is  flowing  at 
the  rate  of  approximately  five  (5)  cubic  feet  per  hour,  the 
gas  from  the  jet  not  impinging  upon  the  test  paper,  and 
which  qualitative  test  shall  be  deemed  to  be  satisfied  if, 
after  this  exposure,  the  test  paper  is  found  not  distinctly 
darker  than  a  second  paper  freshly  moistened  with  a  solu¬ 
tion  not  exposed  to  the  gas. 

(c)  Shall  not  contain  more  than  twenty  (20)  grains  of 
total  sulphur  per  one  hundred  (100)  cubic  feet. 

(d)  Shall  not  contain  in  excess  of: 

(i)  Three  per  cent  (3%)  by  volume  of  carbon  di¬ 
oxide; 

(ii)  Two  percent  (2%)  by  volume  of  oxygen;  or 

(iii)  Two-tenths  (0.2)  gallons  per  thousand  (1,000) 
cubic  feet  of  those  certain  liquefiable  hydrocarbons 
commonly  referred  to  as  natural  gasoline, 
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as  determined  by  the  charcoal  adsorption  method  as 
prescribed  by  the  American  Gas  Association  in  its 
Testing  Code  #  101,  effective  January  1,  1933. 
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In  the  event  the  Btn  content  of  gas  tendered  for  delivery 
hereunder  falls  below  950  Btu  per  cubic  foot,  Buyer  shall 
have  the  option  to  refuse  to  accept  such  gas  so  long  as  said 
total  Btu  content  remains  below  950  Btu  per  cubic  foot. 

The  Btu  content  of  the  gas  delivered  hereunder  shall  be 
determined  by  Seller  either  by  taking  a  spot  sample  or  by 
using  a  Thomas  or  other  standard  type  recording  calori¬ 
meter.  The  spot  sample  shall  be  taken,  or  the  recording 
calorimeter  shall  be  so  located,  at  a  suitable  point  on 
Seller’s  line  in  order  that  the  Btu  content  of  the  gas  de¬ 
livered  hereunder  may  be  obtained. 

In  the  event  the  spot  sample  method  is  used,  the  sample 
of  the  gas  delivered  hereunder  shall  be  taken  once  monthly, 
on  a  day  as  near  the  first  (1st)  of  the  month  as  is  prac¬ 
ticable,  or  as  much  oftener  as  is  found  necessary  in  prac¬ 
tice  and  Buyer  shall  have  the  right  to  witness  such  tests. 
The  Btu  content  obtained  from  the  sample  shall  be  cor¬ 
rected  to  the  basis  of  measurement  provided  in  Article  5 
hereof,  and  corrected  from  a  saturated  basis  to  the  moisture 
content  of  the  gas  delivered,  the  result  being  the  Btu  con¬ 
tent  of  the  gas  delivered  during  that  billing  month. 

In  the  event  a  recording  calorimeter  is  used,  the  monthly 
average  of  the  daily  readings  from  the  record  so  obtained 
shall  be  corrected  to  the  basis  of  measurement  provided 
in  Article  5  hereof, 
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and  corrected  from  a  saturated  basis  to  the  average  mois¬ 
ture  content  of  the  gas  delivered,  the  result  being  the  Btu 
content  of  the  gas  delivered  during  that  billing  month. 
Seller  shall  test  the  accuracy  of  said  calorimeter  at  regular 
intervals  of  reasonable  lengths,  and  Buyer  shall  have  the 
right  to  witness  such  tests. 

The  moisture  content  of  the  gas  delivered  hereunder  shall 
be  determined  at  least  once  monthly,  on  a  day  as  near  the 
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first  (1st)  of  the  month  as  is  practicable,  by  such  methods 
as  may  be  mutually  agreed  upon  and  shall  be  properly 
taken  into  account  in  determining  the  gross  Btu  content  of 
the  gas  delivered  under  either  of  the  method  above  set 
forth. 

Except  as  otherwise  specifically  provided  to  the  contrary 
in  this  Article,  all  measurements  of  gas  required  in  this 
Article  shall  be  at  a  temperature  of  sixty  (60)  degrees 
Fahrenheit  and  at  an  absolute  pressure  equivalent  to  thirty 
inches  (30")  of  mercury  at  thirty- two  (32)  degrees  Fahren¬ 
heit.  In  addition  to  meeting  the  above  specifications,  the 
gas  delivered  hereunder  shall  be  commercially  free  from 
dust,  gum,  gum-forming  constituents,  or  other  liquid  or 
solid  matter  which  might  become  separated  from  the  gas 
in  the  course  of  transportation  through  pipe  lines. 

Article  7. 

The  prices  to  be  paid  by  Buyer  to  Seller  for  all  gas 
which  Buyer  takes  hereunder  or  is  obligated  to  pay  for, 
even  if  not  taken,  shall  be  as  follows : 
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(A)  During  each  billing  month  beginning  with  the 
first  day  of  the  billing  month  immediately  following 
the  date  of  first  delivery  hereunder  and  ending  on 
March  1,  1957,  (hereinafter  sometimes  referred  to  as 
the  “Initial  Period”),  the  price  shall  consist  of  a 
Demand  Charge  and  a  Commodity  Charge  as  herein¬ 
after  set  forth: 

(i)  Demand  Charge:  $1.30  per  Mcf  of  Maximum 
Daily  Quantity  in  effect  during  the  billing  month. 

(ii)  Demand  Charge :  $1.30  per  Mcf  of  Maximum 
delivered. 

(iii)  Demand  Charge  Adjustment:  If  Seller,  after 
being  afforded  a  reasonable  opportunity  to  do  so, 
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was  unable  to  deliver  to  Buyer,  during  any  one  or 
more  days  during  the  billing  month,  the  quantities  of 
gas  requested  by  Buyer  on  such  day  or  days,  up  to 
the  Maximum  Daily  Quantity  in  effect  for  such  bill¬ 
ing  month,  then  the  Demand  Charge  for  such  billing 
month,  computed  as  above  provided,  shall  be  reduced 
by  subtracting  therefrom  an  amount  determined  by 
multiplying  4.27^  by  the  total  aggregate  number  of 
Mcf  of  Seller’s  deficiencies  in  delivery  on  such  day 
or  days. 

(iv)  Annual  Minimum  Bill :  The  Annual  Minimum 
Bill  for  any  contract  year  shall  consist  of  (a)  the  sum 
of  all  the  monthly  demand  Charges,  computed  as 
above  provided,  during  such  contract  year,  plus  (b) 
the  amount  determined  by  multiplying  the  Commod¬ 
ity  Charge  price  of  12.5< 
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i  by  the  number  of  Mcf  constituting  the  Annual  Mini¬ 
mum  Quantity  for  such  contract  year ;  provided,  how¬ 
ever,  that  if  Seller,  after  being  afforded  a  reasonable 
opportunity  to  do  so,  was  unable  to  delivery  to  Buyer, 
i  during  any  one  or  more  days  in  such  contract  year, 
the  quantities  of  gas  requested  by  Buyer  on  such 
!  day  or  days,  up  to  the  Maximum  Daily  Quantity  in 
effect  on  such  day  or  days,  then  the  Annual  Mini- 
i  mum  Bill  for  such  contract  year,  computed  as  above 
provided,  shall  be  reduced  by  subtracting  therefrom 
an  amount  determined  by  multiplying  the  Commodity 
Charge  price  of  12.5^  by  the  total  aggregate  number 
of  Mcf  of  Seller’s  deficiencies  in  delivery  on  such 
day  or  days. 

It  is  agreed,  however,  that  during  the  first  billing  month, 
as  defined  in  Article  9  hereof,  the  price  for  each  Mcf  of  gas 
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delivered  hereunder  shall  be  sixteen  and  seventy-seven 
one  hundredths  cents  (16.77^). 

(B)  During  each  succeeding  five  (5)  year  period  of 
this  contract,  after  the  expiration  of  the  Initial  Period, 
a  price  determined  in  the  manner  hereinafter  provided 
for  in  this  Subdivision  (B). 

The  parties  recognize  that  the  price  specified  in  Sub¬ 
division  (A)  of  this  Article,  payable  by  Buyer  to  Seller 
for  all  gas  delivered  hereunder  during  the  Initial 
Period,  has  been  and  is  based  on  certain  factors  and 
elements  of  estimated  costs  to  Seller  (as  determined 
by  Seller),  vis:  (i)  the  estimated  field  cost  to  Seller 
of  the  gas  to  be  delivered  hereunder  during  said  Ini¬ 
tial  Period,  (ii)  the  estimated  costs  to  Seller  of  gather¬ 
ing,  transporting  and  delivering  such  gas  to  Buyer 
hereunder  during  said  Initial  Period  through  facilities 
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already  installed,  or  proposed  to  be  installed  during 
the  Initial  Period,  and  (iii)  an  adequate  return  to 
Seller,  and  such  other  relevant  factors  applicable  to 
such  gas  and  the  transportation  and  delivery  thereof 
as  are  usually  or  customarily  taken  into  consideration 
by  sellers  of  natural  gas,  or  by  regulatory  bodies  having 
jurisdiction,  in  determining  such  costs. 

It  is  the  intention  and  purpose  of  the  parties  hereto 
that  the  respective  prices  to  be  paid  by  Buyer  to  Seller 
for  all  gas  delivered  hereunder  during  each  succeeding 
five  (5)  year  period  hereof,  after  the  expiration  of  the 
Initial  Period,  shall  be  based,  in  like  manner,  on  the 
same  factors  and  elements  of  estimated  costs  to  Seller, 
as  specified  in  clauses  (i)  to  (iii),  both  inclusive,  of 
the  next  above  paragraph,  but  applicable  to  the  suc¬ 
ceeding  five  (5)  year  period  in  question;  and,  accord¬ 
ingly,  that  the  price  payable  by  Buyer  for  gas  delivered 
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hereunder  during  the  five  (5)  year  period  hereof  which 
immediately  precedes  the  five  (5)  year  period  for  which 
the  price  determination  by  Seller  is  to  be  made,  shall 
be  adjusted  (by  appropriate  revision  by  Seller),  to 
reflect  and  give  effect  to  the  amount  by  which  Seller's 
said  estimated  costs  during  the  succeeding  five  year 
period  in  question  exceed,  or  are  less  than,  Seller's 
said  estimated  costs  during  the  immediately  preceding 
five  (5)  year  period,  and  such  adjusted  price  shall  be 
the  price  payable  by  Buyer  for  all  gas  delivered  here¬ 
under  during  the  succeeding  five  (5)  year  period  in 
question. 

Accordingly,  Seller,  not  more  than  one  hundred 
eighty  (180)  days  prior  to  the  beginning  of  each  suc¬ 
ceeding  five  (5)  year 
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period,  shall  determine  whether,  and  to  what  extent, 
the  aggregate  of  Seller's  said  estimated  costs  during 
the  succeeding  five  (5)  year  period  in  question  will 
exceed,  or  be  less  than,  the  aggregate  of  Seller's  said 
estimated  costs  during  the  five  (5)  year  period  next 
preceding  such  succeeding  five  (5)  year  period  in  ques¬ 
tion.  When  such  determination  has  been  made,  the 
price  paid  hereunder  by  Buyer  during  the  five  (5)  year 
period  next  preceding  such  five  (5)  year  period  in  ques¬ 
tion,  shall  be  revised  to  give  effect  to  the  amount  of 
the  increase  or  decrease,  as  the  case  may  be,  in  Seller's 
said  estimated  costs,  as  so  determined  by  Seller,  and 
the  price  resulting  from  such  revision  shall  be  the  price 
payable  by  Buyer  for  all  gas  delivered  hereunder  dur¬ 
ing  such  succeeding  five  (5)  year  period  in  question; 
provided,  however,  that  as  and  when  any  such  deter¬ 
mination  of  estimated  costs  has  been  made  by  Seller, 
and  the  price  to  be  paid  by  Buyer  for  gas  delivered 
hereunder  has  been  revised  and  determined  by  Seller, 
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as  hereinabove  provided,  Seller  shall  furnish  to  Buyer, 
at  least  one  hundred  twenty  (120)  days  prior  to  the 
beginning  of  the  succeeding  five  (5)  year  period  in 
question,  a  statement  in  writing  setting  forth  (a)  the 
factors  and  elements  of  costs  taken  into  consideration 
by  Seller  in  determining  its  said  estimated  costs,  and 
(b)  the  price,  as  revised,  to  be  paid  by  Buyer  during 
such  succeeding  five  (5)  year  period  in  question.  In 
the  event  Buyer  is  not  satisfied  that  any  such  revised 
price  has  been  correctly  determined  by  Seller,  Buyer 
shall  have  the 
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right  to  contest  the  correctness  of  such  revised  price 
in  any  court,  commission  or  other  legal  or  regulatory 
body  having  jurisdiction ;  provided,  however,  that  dur¬ 
ing  the  pendency  of  any  such  contest  Buyer  shall  pay 
the  said  revised  price  determined  by  Seller,  which  is 
then  being  contested  by  Buyer,  and  at  the  final  conclu¬ 
sion  of  such  contest  appropriate  adjustment,  if  any 
be  due,  will  be  made  between  Seller  and  Buyer. 

Article  8. 

Buyer  agrees  to  reimburse  Seller  for  all  taxes  (other 
than  such  specific  taxes  as  were  in  effect  on  May  1,  1950, 
up  to  the  respective  rates  thereof  on  said  date,  which  Seller 
was  then  paying  directly  or  indirectly)  which  may  be  levied 
upon  and  paid  for  by  Seller,  or  which  Seller  under  con¬ 
tractual  obligation  pays  to  the  party  on  which  such  taxes 
are  levied,  on  or  with  respect  to  the  gas  delivered  here¬ 
under. 

The  term  ‘ ‘  taxes”  as  used  herein  shall  mean  any  tax 
(other  than  ad  valorem,  income,  excess  profits,  or  capital 
stock  taxes),  license,  fee  or  charge  now  or  hereafter  levied, 
assessed  or  made  by  any  governmental  authority  on  the 
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gas  itself  or  on  the  act,  right  or  privilege  of  production, 
severance,  gathering,  transportation,  handling, 
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sale  or  delivery  of  gas  which  is  measured  by  the  volume, 
value  or  sales  price  of  the  gas  in  question;  provided,  how¬ 
ever,  that  the  term  “tax”  shall  not  be  deemed  to  include 
any  general  franchise  tax  imposed  on  corporations  on  ac¬ 
count  of  their  corporate  existence  or  on  their  right  to  do 
business  within  the  State  as  a  foreign  corporation. 

The  tax  reimbursement  herein  provided  for  shall,  in  no 
wise  be  considered  a  part  of,  or  increase  in,  the  monthly 
rate  hereinabove  set  forth  but  shall  be  a  direct  obligation 
of  Buyer. 

Article  9. 

For  the  purpose  of  billing  and  accounting  for  gas  deliv¬ 
ered  hereunder,  the  day  shall  begin  at  seven  (7:00  o’clock, 
A.M.,  and  extend  to  seven  (7:00  o’clock,  A.M.,  on  the  fol¬ 
lowing  calendar  day,  and  the  month  (herein  called  “billing 
month”)  shall  begin  at  seven  (7:00  o’clock,  A.M.,  on  the 
first  (1st)  day  of  the  calendar  month  and  extend  to  seven 
(7 :00)  o’clock,  A.M.,  on  the  first  (1st)  day  of  the  following 
calendar  month,  except  that  the  first  billing  month  under 
this  contract  shall  begin  at  seven  (7:00)  o’clock,  A.M.,  on 
the  date  gas  is  first  delivered  hereunder  and  extend  to 
seven  (7:00)  o’clock,  A.M.,  on  the  first  day  of  the  following 
calendar  month.  Each  party  shall  read  all  meters  daily 
at  seven  (7:00)  o’clock,  A.M.,  as  nearly  as  practicable. 
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On  or  before  the  tenth  (10)  day  of  each  calendar  month, 
Seller  shall  render  to  Buyer,  at  its  office  in  St.  Louis,  Mis¬ 
souri,  a  statement  of  the  amount  of  gas  delivered  by  Seller 
to  Buyer  during  the  preceding  billing  month,  and  shall  also 
render  bill  for  all  gas  so  delivered. 
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On  or  before  the  twentieth  (20th)  day  of  snch  calendar 
month,  Buyer  shall  make  payment  to  Seller  at  Seller’s  office 
at  Shreveport,  Louisiana  or  such  other  office  as  may  from 
time  to  time  be  designated  in  writing  by  Seller,  for  all  gas 
delivered  hereunder  to  Buyer  during  the  preceding  billing 
month. 

Should  Buyer  fail  to  take  the  quantities  of  gas  which  it  is 
obligated  to  take  during  any  contract  year,  then  Seller  shall, 
within  sixty  (60)  days  from  the  end  of  such  contract  year, 
render  to  Buyer  a  bill  for  the  unpaid  amount  of  the  Annual 
Minimum  Bill  provided  for  in  Article  7  hereof,  and  the 
Buyer  shall  make  payment  to  Seller  therefor  at  Seller’s 
office  at  Shreveport,  Louisiana,  within  sixty  (60)  days  from 
the  date  of  billing. 

Should  Buyer  fail  to  pay  any  amount  due  to  Seller  when 
the  same  is  due,  interest  thereon  shall  accrue  at  the  rate 
of  six  per  cent  (6%)  per  annum  from  the  date  when  such 
amount  is  due  until  the  same  is 
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paid.  If  such  failure  to  pay  continues  for  sixty  (60)  days, 
Seller  may  suspend  deliveries  of  gas  hereunder,  and  the 
exercise  of  such  right  shall  be  in  addition  to  any  and  all 
other  remedies  available  to  Seller. 

Each  party  shall  have  the  right  at  reasonable  hours  to 
examine  the  records  and  charts  of  the  other  party  to  the 
extent  necessary  to  verify  the  accuracy  of  any  statement, 
charge  or  computation  made  pursuant  to  the  provisions  of 
any  Article  hereof.  If  any  such  examination  reveals  any 
inaccuracy  in  the  charges  theretofore  made,  the  necessary 
adjustments  in  such  charges  and  payments  shall  be 
promptly  made. 

Article  10. 

Buyer  specifically  recognizes  the  fact  that  Seller  delivers 
gas  to  (a)  gas  utilities,  and  pipe  line  companies  (including 
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Buyer)  which  deliver  gas  to  gas  utilities,  for  resale  to  do¬ 
mestic  and  industrial  consumers,  (b)  steam  electric  power 
plants  for  use  in  generating  electricity  which  is  sold  to 
domestic  consumers,  and  (c)  industrial  customers.  In  the 
event  a  shortage  of  gas  renders  Seller  unable  to  supply 
the  full  gas  requirements  of  all  of  its  customers,  including 
Buyer,  then  it  is  mutually  agreed  that  Seller  may,  without 
liability  to  Buyer  prorate  its  gas  supply  in  the  manner 
hereinafter  set  forth  after  first  making  allowance  for  all 
gas  required  by  Seller  for  the  operation  of  any  of  its  facili¬ 
ties.  The  gas  requirements  of  gas  utilities,  and  pipe  line 
companies  (including  Buyer)  delivering  gas  to  gas  utili¬ 
ties,  which  sell  'gas  to  domestic  consumers  (but  only  to  the 
extent  of  gas  required 
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for  resale  to  such  domestic  consumers)  shall  first  be  sup¬ 
plied  by  Seller.  If  Seller  is  unable  to  supply  gas  for  all 
the  requirements  of  such  gas  utilities  and  pipe  line  com¬ 
panies  delivering  gas  to  gas  utilities,  for  resale  to  domestic 
consumers,  then  gas  for  such  requirements  shall  be  supplied 
ratably.  In  the  event  Seller  is  able  to  supply  gas  for  all 
the  requirements  of  such  gas  utilities,  and  pipe  line  com¬ 
panies  (including  Buyer)  delivering  gas  to  gas  utilities, 
for  resale  to  domestic  consumers,  then  there  shall  next  be 
supplied  the  gas  requirements  of  steam  electric  power 
plants  using  gas  for  the  generation  of  electricity  which  is 
sold  to  domestic  consumers,  whether  such  power  plants 
purchase  their  requirements  from  Seller  or  from  gas  utili¬ 
ties  or  from  pipe  line  companies  (including  Buyer),  pur¬ 
chasing  their  requirements  from  Seller;  and,  if  Seller  does 
not  have  sufficient  gas  to  supply  all  of  the  requirements  of 
said  power  plants,  then  said  requirements  shall  be  supplied 
ratably.  After  the  above  requirements  have  been  supplied, 
the  remaining  gas  supply,  if  any,  shall  be  prorated  by  Seller 
among  its  other  customers,  including  Buyer  and  other  pipe 
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line  companies  and  gas  utilities,  to  the  extent  of  gas  sold 
by  them  to  their  other  consumers.  In  the  event  of  any 
shortage  of  gas  as  in  this  Article  provided,  Buyer  agrees 
that  it  will  discontinue  service  of  gas  to  its  consumers  dur¬ 
ing  the  period  of  any  such  shortage  to  the  extent  which 
may  be  necessary  consistent  to  the  provisions  hereof. 

It  is  recognized  that  in  certain  instances  Seller  supplies 
less  than  the  full  requirements  of  certain  of  its  customers, 
including  Buyer,  and  it  is  the  intent  of  this  Article  that  any 
priority  granted 
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hereunder  shall  run  only  to  that  part  of  the  requirements 
of  each  ultimate  consumer  as  is  being  currently  supplied 
by  gas  furnished  by  Seller,  directly  or  indirectly. 

Article  11. 

In  the  event  of  either  party  hereto  being  rendered  unable 
wholly  or  in  part  by  force  majeure  to  carry  out  its  obliga¬ 
tions  under  this  contract,  other  than  to  make  payments 
due  hereunder,  it  is  agreed  that  on  such  party  giving  notice 
and  full  particulars  of  such  force  majeure  in  writing  or  by 
telegraph  to  the  other  party  as  soon  as  possible  after  the 
occurrence  of  the  cause  relied  on,  then  the  obligations  of 
the  party  giving  such  notice,  so  far  as  they  are  affected  by 
such  force  majeure,  shall  be  suspended  during  the  continu¬ 
ance  of  any  inability  so  caused  but  for  no  longer  period, 
and  such  cause  shall  as  far  as  possible  be  remedied  with 
all  reasonable  dispatch. 

The  term  “force  majeure”  as  employed  herein  shall 
mean  acts  of  God,  strikes,  lockouts  or  other  industrial  dis¬ 
turbances,  acts  of  the  public  enemy,  wars,  blockades,  in¬ 
surrections,  riots,  epidemics,  landslides,  lightning,  earth¬ 
quakes,  fires,  storms,  floods,  washouts,  arrests  and  re- 
traints  of  governments  and  people,  civil  disturbances,  ex¬ 
plosions,  breakage  or  accident  to  machinery  or  lines  of 
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pipe,  the  necessity  for  making  repairs  or  alterations  to 
machinery  or  lines  of  pipe,  freezing  of  wells  or  lines  of 
pipe,  partial  or  entire  failure  of  wells,  and  any  other  causes, 
whether  of  the  kind  herein  enumerated  or  otherwise,  not 
within  the  control  of  the  party  claiming  suspension  and 
which  by  the  exercise  of  due  diligence  such 

6821 

party  is  unable  to  prevent  or  overcome;  such  term  shall 
likewise  include  (a),  in  those  instances  where  either  party 
hereto  is  required  to  obtain  servitudes,  rights-of-way 
grants,  permits  or  licenses  to  enable  such  party  to  fulfill 
its  obligations  hereunder,  the  inability  of  such  party  to 
acquire,  or  the  delays  on  the  part  of  such  party  in  acquir¬ 
ing,  at  reasonable  cost  and  after  the  exercise  of  reasonable 
diligence,  such  servitudes,  rights-of-way  grants,  permits 
or  licenses,  and  (b),  in  those  instances  where  either  party 
is  required  to  furnish  materials  and  supplies  for  the  pur¬ 
pose  of  constructing  or  maintining  facilities  or  is  required 
to  secure  permits  or  permissions  from  any  governmental 
agency  to  enable  such  party  to  fulfill  its  obligations  here¬ 
under,  the  inability  of  such  party  to  acquire,  or  the  delays 
on  the  part  of  such  party  in  acquiring,  at  reasonable  cost 
and  after  the  exercise  of  reasonable  diligence,  such  materi¬ 
als  and  supplies,  permits  and  permissions. 

It  is  understood  and  agreed  that  the  settlement  of  strikes 
or  lockouts  shall  be  entirely  within  the  discretion  of  the 
party  having  the  difficulty,  and  that  the  above  requirement 
that  any  force  majeure  shall  be  remedied  with  all  reason¬ 
able  dispatch  shall  not  require  the  settlement  of  strikes 
or  lockouts  by  acceding  to  the  demands  of  opposing  party 
when  such  course  is  inadvisable  in  the  discretion  of  the 
party  having  the  difficulty. 
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Article  12. 

If  either  party  shall  fail  to  perform  any  of  the  covenants 
or  obligations  imposed  upon  it  under  and  by  virtue  of  this 
contract  (except 
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where  such  failure  shall  be  excused  under  any  of  the  pro¬ 
visions  of  this  contract),  then  in  such  event  the  other  party 
may,  at  its  option,  terminate  this  contract  by  proceeding 
as  follows :  The  party  not  in  default  shall  cause  a  written 
notice  to  be  served  on  the  party  in  default,  stating  specific¬ 
ally  the  cause  for  terminating  this  contract  and  declaring 
it  to  be  the  intention  of  the  party  giving  the  notice  to 
terminate  the  same;  thereupon,  the  party  in  default  shall 
have  thirty  (30)  days  after  the  service  of  the  aforesaid 
notice  in  which  to  remedy  or  remove  the  cause  or  causes 
stated  in  the  notice  for  terminating  the  contract,  and  if 
within  said  period  of  thirty  (30)  days  the  party  in  default 
does  so  remedy  and  remove  said  cause  or  causes  and  fully 
indemnify  the  party  not  in  default  for  any  and  all  conse¬ 
quences  of  such  breach,  then  such  notice  shall  be  withdrawn 
and  this  contract  shall  continue  in  full  force  and  effect. 
In  case  the  party  in  default  does  not  so  remedy  and  remove 
the  cause  or  causes  and  does  not  indemnify  the  party  giving 
the  notice  for  any  and  all  consequences  of  such  breach, 
within  said  period  of  thirty  (30)  days,  then  this  contract 
shall  become  null  and  void  from  and  after  the  expiration 
of  said  period.  Any  cancellation  of  this  contract  pur¬ 
suant  to  the  provisions  of  this  Article  shall  be  without 
prejudice  to  the  right  of  the  party  not  in  default  to  collect 
any  amounts  then  due  it  and  without  waiver  of  any  other 
remedy  to  which  the  party  not  in  default  may  be  entitled 
for  violation  of  this  contract. 

Article  13. 

Seller  warrants  generally  the  title  to  all  gas  delivered 
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hereunder  and  agrees  to  indemnify  Buyer  from  all  suits, 
actions,  debts,  accounts,  damages,  costs,  losses  and  expenses 
arising  from  or  out  of  adverse  claims  of  any  and  all  per¬ 
sons  to  said  gas  or  to  royalties  or  charges  thereon. 

Article  14. 

This  agreement  is  subject  to  all  present  and  future  valid 
orders,  rules  and  regulations  of  any  regulatory  body  hav¬ 
ing  jurisdiction. 

Article  15. 

This  agreement  shall  be  in  force  and  effect  for  a  pri¬ 
mary  term  commencing  on  the  date  of  first  delivery  here¬ 
under  and  ending  March  1,  1977,  and  shall  continue  in 
force  and  effect  thereafter  for  successive  periods  of  one 
(1)  year  each,  unless  or  until  terminated  either  by  Seller 
or  by  Buyer  upon  twelve  (12)  months ’  prior  written  notice 
to  the  other  party  hereto,  specifying  a  termination  date  at 
the  end  of  such  primary  term  or  of  any  yearly  period 
thereafter. 

Buyer  agrees  to  prosecute  with  due  diligence  the  con¬ 
struction  of  the  facilities  required  to  enable  Buyer  to  accept 
delivery  from  Seller  at  the  point  of  delivery  herein  specified 
of  the  quantities  of  gas  contemplated  by  this  agreement. 

Seller  agrees  that  it  will  prosecute  with  due  diligence 
the  construction  of  the  facilities  required  to  enable  Seller 
to  deliver  to  Buyer  at  the  point  of  delivery  herein  specified 
the  quantities  of  gas  contemplated  by  this  agreement. 
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Delivery  of  gas  shall  commence  hereunder  when  the  facili¬ 
ties  mentioned  in  the  next  two  preceding  paragraphs  have 
been  completed  and  placed  in  operation.  Each  party  agrees 
to  give  prompt,  written  notice  to  the  other  of  the  notifying 
party’s  completion  of  said  necessary  facilities. 
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Article  16. 

This  agreement  shall  inure  to  the  benefit  of  and  be  bind¬ 
ing  upon  the  parties  hereto,  their  respective  successors  and 
assigns. 

In  Witness  Whereof,  the  parties  hereto  have  executed 
this  agreement  in  duplicate  originals  on  the  day  and  year 
first  hereinabove  written. 

United  Gas  Pipe  Line  Company 

By  M.  A.  Abernathy,  Vice-President,  Seller 

Attest: 

B.  M.  Byrd, 

Asst.  Secretary 

Mississippi  River  Fuel  Corporation 
By  W.  G.  Marbury,  President,  Buyer 

Attest: 

A.  W.  Manley, 

Secretary 
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UNITED  GAS  PIPE  LINE  COMPANY 
Supplement  No.  1 
Effective  Date:  4-24-52 
Filing  Date:  3-24-52 
to 

Rate  Schedule  FPC  No.  115 
UNITED  GAS  PIPE  LINE  COMPANY 

Shreveport  92,  Louisiana 

March  24, 1952 

Docketed  March  24, 1952 

Federal  Power  Commission 
Washington  25,  D.  C. 

Be:  Docket  No.  G-1447  United  Gas  Pipe  Line  Company 
Gentlemen : 

This  is  in  reply  to  your  letter  of  March  14,  1952,  reject¬ 
ing  the  contracts  between  United  Gas  Pipe  Line  Company 
and  Texas  Eastern  Transmission  Corporation  and  Mis¬ 
sissippi  River  Fuel  Corporation,  each  dated  Desember  1, 
1951,  tendered  for  filing  as  rate  schedule  by  our  two  letters 
of  February  13,  1952. 

In  conformity  with  such  letter  of  March  14,  1952,  we 
retender  herewith  for  filing  the  aforesaid  contracts  and 
submit  herewith  the  following  as  a  supplement  to  the  filings : 

(1)  With  respect  to  the  escalator  clauses  contained 
in  Articles  7(B)  and  8  of  said  contracts,  United  Gas 
Pipe  Line  Company  does  hereby  bindingly  assert  and 
stipulate  that  such  articles  have  not  been  invoked  and 
any  invocation  or  operation  of  said  articles  to  change 
the  rates  and  charges  specified  in  Article  7(A)  thereof 
can  and  will  be  made  only  in  the  manner  specified  in 
the  Natural  Gas  Act  and  the  Commission’s  applicable 
rules,  regulations,  and  orders  thereunder.  To  the 
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extent  that  the  inclusion  of  Articles  7(B)  and  8  in  the 
aforesaid  contracts  is  inconsistent  with  Part  154  of 
the  Commission’s  applicable  General  Rules  and  Regu¬ 
lations,  it  is  respectfully  requested  that  they  be  waived. 

6827 

(2)  With  respect  to  the  information  required  by  the 
Commission’s  General  Rules  and  Regulations  to  be 
supplied  with  the  aforesaid  contracts,  we  respectfully 
refer  the  Commission  to  the  relevant  evidence  of  rec¬ 
ord  on  this  point  in  the  proceeding  upon  the  applica¬ 
tion  of  United  Gas  Pipe  Line  Company  at  Docket  No. 
G-1447  and  to  the  Commission’s  Opinion  No.  206  and 
accompanying  order  issued  February  27,  1951,  and 
hereby  request  that  such  evidence  and  the  opinion  and 
order  be  incorporated  herein  by  reference. 

It  is  respectfully  requested  that  the  Commission  take 
prompt  action  with  respect  to  this  filing. 

Yours  very  truly, 

United  Gas  Pipe  Line  Company 

By  M.  A.  Abernathy,  Vice-President 
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UNITED  STATES  OF  AMERICA 
FEDERAL  POWER  COMMISSION 

Before  Commissioners :  Nelson  Lee  Smith,  Chairman ; 
Thomas  C.  Buchanan,  Claude  L.  Draper,  Leland  Olds 
and  Harrington  Wimberly. 


October  12, 1948 

Docket  No.  G-1142 
100-2  FORMAL 


In  the  Matter  of 
United  Gas  Pipe  Line  Company 


Order  Instituting  Bate  Investigation. 

It  appearing  to  the  Commission  that: 

(a)  United  Gas  Pipe  Line  Company  (United  Gas) 
owns  and  operates  a  natural-gas  transmission  pipeline 
system  located  in  the  States  of  Texas,  Mississippi, 
Louisiana,  Alabama  and  Florida,  and  by  such  opera¬ 
tions  Applicant  is  engaged  in  the  transportation  and 
sale  of  natural  gas  in  interstate  commerce  for  resale 
for  ultimate  public  consumption,  subject  to  the  juris¬ 
diction  of  the  Commission,  and  is,  therefore,  a  “nat¬ 
ural-gas  company”  within  the  meaning  of  the  Natural 
Gas  Act,  as  heretofore  found  by  the  Commission  in  its 
order  of  November  10,  1942,  in  Docket  No.  G-232  (3 
FPC  863). 
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(b)  On  the  basis  of  data  available  to  the  Commis- 
i  sion,  the  rates,  charges,  services  or  classifications  for 

or  in  connection  with  the  transportation  or  sale  of 
natural  gas  subject  to  the  jurisdiction  of  the  Commis¬ 
sion  by  United  Gas  Pipe  Line  Company  may  be  unjust, 
unreasonable,  unduly  discriminatory  or  preferential. 

The  Commission  finds  that: 

It  is  necessary  and  proper  in  the  public  interest,  and 
to  aid  in  the  enforcement  of  the  provisions  of  the  Nat¬ 
ural  Gas  Act,  that  an  investigation  be  instituted  by 
the  Commission  into  and  concerning  any  rate,  charge, 
service  or  classification,  demanded,  observed,  charged 
or  collected  by  United  Gas  Pipe  Line  Company,  for  or 
in  connection  with  the  transportation  or  sale  of  natural 
gas  subject  to  the  jurisdiction  of  the  Commission,  and 
any  rule,  regulation,  practice,  or  contract  affecting  such 
rate,  charge,  service  or  classification. 

The  Commission,  on  its  own  motion,  orders  that: 

An  investigation  be  and  it  hereby  is  instituted  for 
the  purpose  of  enabling  the  Commission: 

(A)  To  determine  whether  any  rate,  charge,  serv¬ 
ice,  or  classification  demanded,  observed,  charged  or 
collected 
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by  United  Gas  Pipe  Line  Company  for  or  in  connec¬ 
tion  with  the  transportation  or  sale  of  natural  gas 
subject  to  the  jurisdiction  of  the  Commission  or  any 
rule,  regulation,  practice  or  contract  affecting  such 
rate,  charge,  service,  or  classification,  is  unjust,  un¬ 
reasonable,  unduly  discriminatory  or  preferential; 

(B)  If,  after  hearing,  it  shall  find  that  any  such 
rates,  charges,  services,  classifications,  rules,  regula- 
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tions,  practices  or  contracts  are  unjust,  treasonable, 
unduly  discriminatory  or  preferential,  to  determine 
and  fix  by  appropriate  order  or  orders,  just,  reason¬ 
able,  non-discriminatory  or  non-preferential  rates, 
charges,  services,  classifications,  rules,  regulations, 
practices  or  contracts  to  be  thereafter  observed  and 
in  force. 

By  the  Commission. 

Leon  M.  Fuquay,  Secretary 
Date  of  Issuance:  October  13,  1948 
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C  NIXED  STATES  OF  AMERICA 
FEDERAL  POWER  COMMISSION 


Docket  No.  G-1142 


In  the  Matter  of 
United  Gas  Pipe  Line  Company 


Petition  of  Mississippi  River  Fuel  Corporation  to  Intervene 

Comes  now  the  Petitioner,  Mississippi  River  Fuel  Cor¬ 
poration  (Mississippi)  and  respectfully  represents  that  it 
has  a  vital  interest  in  the  rate  proceedings  of  United  Gas 
Pipe  Line  Company  (United)  in  the  above  docket,  that  it 
is  not  adequately  represented  by  any  other  participant  in 
this  proceeding,  and  that  it  desires  to  intervene  herein  and 
be  permitted  to  participate  in  all  the  proceedings  in  respect 
of  said  docket;  and  in  support  of  this  its  petition  alleges: 
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L  Mississippi,  a  Delaware  corporation,  is  a  natural  gas 
company  under  the  Natural  Gas  Act  and  owns  and  oper¬ 
ates  a  natural  gas  transmission  pipe  line  system  commenc¬ 
ing  with  a  main  compressor  station  at  Perryville,  Louisiana, 
in  the  Monroe  gas  field,  and  continuing  with  main  trunk 
transmission  lines  through  the  States  of  Arkansas  and 
Missouri  into  the  State  of  Illinois.  It  transports  and  sells 
gas  to  utility  distributing  companies  for  resale  and 
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also  sells  gas  directly  to  industrial  consumers  for  consump¬ 
tion.  Mississippi  has  been  issued  a  certificate  of  public 
convenience  and  necessity  for  continued  operation  of  its 
property  under  Docket  No.  G-291  and  has  received  certifi¬ 
cates  for  main  additions  to  its  facilities  under  Docket  Nos. 
G-713,  G-863  and  G-1281. 

2.  Mississippi  respectfully  submits  that  it  should  be  per¬ 
mitted  to  file  this  petition  for  intervention  and  have  the 
prayer  of  the  same  granted  for  the  following  reasons: 

a.  Mississippi  is  presently  receiving  large  volumes 
of  gas  from  United  pursuant  to  a  contract  with  that 
supplier.  Reference  is  made  to  Item  E  in  Docket  No. 
G-1281  for  the  terms  of  the  contract  between  United 
and  Mississippi 

b.  Mississippi  , under  date  of  August  11,  1950  en¬ 
tered  into  a  “Precedent  Agreement”  with  United  un¬ 
der  which  United  agrees  to  enter  into  a  gas  sales  con¬ 
tract  with  Mississippi  providing  for  the  sale  of  natural 
gas  to  Mississippi  in  an  additional  minimum  daily 
quantity  of  100,000  Mcf  (and,  under  certain  circum¬ 
stances,  up  to  210,000  Mcf  per  day)  to  commence  on 
February  2,  1952  contingent  upon  United  obtaining  a 
certificate  of  public  convenience  and  necessity  for  the 
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construction  and  operation  of  the  facilities  proposed  in 
the  application  filed  in  Docket  No.  G-1447,  and  the  sat¬ 
isfactory  financing 
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of  the  project.  The  Commission  on  February  27, 1951, 
issued  a  certificate  of  public  convenience  and  necessity 
to  United  authorizing  the  construction  and  operation 
of  the  facilities  which  were  the  subject  of  Docket  No. 
G-1447  (Opinion  No.  206). 

c.  Reference  to  the  evidence  introduced  in  Docket 
No.  G-1281  (particularly,  Exhibit  13),  and  the  Commis¬ 
sion's  opinions  Nos.  198  and  198-A  issued  July  28  and 
August  23, 1950  will  disclose  that  Mississippi  is  depend¬ 
ent  in  large  measure  for  its  gas  supply  upon  United 
Gas  Pipe  Line  Company. 

Accordingly,  any  action  by  the  Commission  affecting  the 
rates  of  United  is  of  vital  concern  to  Mississippi;  and  it 
is  necessary  in  the  interest  of  the  public  served  by  Mis¬ 
sissippi  that  it  be  permitted  to  intervene  in  this  proceeding. 

Wherefore,  Mississippi  respectfully  prays  that  it  be 
permitted  to  intervene  in  the  above  entitled  proceeding  and 
be  treated  as  a  party  thereto  with  the  right  to  receive  all 
notices  and  appear  at  conferences,  hearings,  and  at  the  tak¬ 
ing  of  any  testimony  in  said  docket,  and  to  produce  and 
cross-examine  witnesses  and  to  be  heard  at  said  hearing 
and  upon  brief  and  oral  argument,  and  otherwise  be  granted 
full  rights  of  a  party  in  the  premises. 

Respectfully  submitted, 

Mississippi  River  Fuel  Corporation 

By  W.  G.  Marbury,  President 
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UNITED  STATES  OF  AMERICA 
FEDERAL  POWER  COMMISSION 

Before  Commissioners:  Thomas  C.  Buchanan,  Chairman; 
Dale  E.  Doty,  Claude  L.  Draper,  Nelson  Lee  Smith  and 
Harrington  Wimberly. 

November  25, 1952 

Docket  Nos.  G-1142,  G-1508,  G-2019  and  G-2074 

In  the  Matters  of 
United  Gas  Pipe  Lines  Company 

Order  Consolidating  Proceedings,  Fixing  Date  of  Hearing, 
Specifying  Procedure,  and  Permitting  Intervention 

By  order  of  October  12,  1948,  at  Docket  No.  G-1142,  the 
Commission  on  its  own  motion,  instituted  an  investigation 
for  the  purpose  of  enabling  it  to  determine,  among  other 
things,  whether  any  rates  charged  by  United  Gas  Pipe  Line 
Company  (United)  for  the  sale  of  natural  gas  subject  to 
the  jurisdiction  of  the  Commission  are  unjust,  unreason¬ 
able,  unduly  discriminatory  or  preferential;  and  if,  after 
hearing,  it  shall  find  that  any  such  rates  are  unjust,  un¬ 
reasonable,  unduly  discriminatory  or  preferential,  to  fix 
just,  reasonable,  nondiscriminatory  or  nonpreferential  rates 
to  be  thereafter  observed  and  in  force. 

By  order  issued  October  16,  1950,  at  Docket  No.  G-1508, 
the  Commission  required  United  to  file  with  the  Commis¬ 
sion  in  conformity  with  Part  154  of  the  Commission’s  Gen¬ 
eral  Rules  and  Regulations  a  tariff  constituting  a  restate¬ 
ment  of  all  its  effective  schedules  of  rates,  charges,  clas¬ 
sifications,  practices,  regulations  and  contracts  for  the 
transportation  or  sale  of  natural  gas  subject  to  the  juris¬ 
diction  of  the  Commission,  except  as  otherwise  permitted 
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by  said  Part,  on  or  before  January  2, 1951,  or  to  show  good 
cause  "why  it  should  not  file  such  a  tariff. 

By  order  issued  November  30, 1950,  the  Commission  con¬ 
solidated  the  proceedings  at  Docket  Nos.  G-1142  and  G-1508 
for  purposes  of  hearing.  Later,  by  order  issued  April  25, 
1951,  the  hearing  fixed  to  commence  upon  such  consolidated 
proceedings  was  postponed  to  a  date  and  place  to  be  there¬ 
after  fixed  by  further  order  of  the  Commission. 

By  its  order  issued  August  1, 1952,  at  Docket  No.  G-2019, 
the  Commission  suspended,  in  part,  the  operation  of  a  rate 
tariff — designated  FPC  Gas  Tariff,  Original  Volume  No. 
1 — tendered  for  filing  on  July  3, 1952,  by  United  Gas  Pipe 
Line  Company  (United)  so  far  as  it  related  to  proposed 
Bate  Schedules  PL-3,  T-l,  T-2,  and  T-3,  including  the  ap¬ 
plicable  General  Terms  and  Conditions  together  with  pre¬ 
existing  contract  statements  pertinent 
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thereto,  as  well  as  certain  proposed  notices  of  cancellation 
listed  in  Appendix  A  to  such  order. 

By  its  order  issued  October  15,  1952,  at  Docket  No. 
G-2074,  the  Commission  suspended  the  operation  of  pro¬ 
posed  First  Revised  Sheet  Nos.  14  and  15  to  United’s  FPC 
Gas  Tariff,  Original  Volume  No.  1;  consolidated  the  pro¬ 
ceeding  upon  the  rate  increase  application  at  Docket  No. 
G-2074  with  that  at  Docket  No.  G-2019  for  purposes  of 
hearing;  and  ordered  that  a  public  hearing  be  held  at  a 
time  and  place  and  at  a  date  to  be  fixed  by  further  order 
of  the  Commission  concerning  the  lawfulness  of  the  rates, 
charges,  classifications,  or  services,  and  concerning  the  law¬ 
fulness  of  proposed  notices  of  cancellation,  subject  to  the 
jurisdiction  of  the  Commission,  as  set  forth  in  the  sus¬ 
pended  matters. 

On  September  22  and  October  9,  1952,  petitions  seeking 
leave  to  intervene  in  the  proceeding  upon  the  rate  increase 
application  at  Docket  No.  G-2019  were  filed  by  Mississippi 
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River  Fuel  Corporation  and  Southern  Natural  Gas  Com¬ 
pany,  respectively. 

It  appears  desirable  to  consolidate  the  rate  investiga¬ 
tion  proceeding  at  Docket  No.  G-1142  and  the  show  cause 
proceeding  at  Docket  No.  G-1508  with  the  suspension  pro¬ 
ceedings  at  Docket  Nos.  G-2019  and  G-2074  so  that  issues 
raised  by  these  various  proceedings  may  be  heard  together. 

The  Commission  finds: 

(1)  Good  cause  exists  for  further  consolidating  the  pro¬ 
ceedings  at  Docket  Nos.  G-1142  and  G-1508  with  the 
consolidated  proceedings  at  Docket  Nos.  G-2019  and 
G-2074  for  purposes  of  hearing. 

(2)  A  public  hearing  in  these  proceedings  should  be 
held  at  the  time  and  place  and  at  the  date  herein¬ 
after  designated. 

(3)  It  is  necessary  and  appropriate  to  carry  out  the  pro¬ 
visions  of  the  Natural  Gas  Act,  and  it  is  in  the  public 
interest,  that  the  procedure  hereinafter  prescribed 
shall  be  followed  at  the  hearing  in  order  to  conduct 
these  proceedings  with  reasonable  dispatch. 

(4)  The  participation  of  Mississippi  River  Fuel  Cor¬ 
poration  and  Southern  Natural  Gas  Company  in  the 
proceeding  at  Docket  No.  G-2019  may  be  in  the  public 
interest 
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The  Commission  orders: 

(A)  The  above-entitled  proceedings  be  and  they  hereby 
are  consolidated  for  purposes  of  hearing. 

(B)  A  public  hearing  be  held  commencing  on  December 
15,  1952,  at  10:00  a.m.  (EST)  in  the  Hearing  Room 
of  the  Federal  Power  Commission,  1800  Pennsyl¬ 
vania  Avenue,  N.  W.,  Washington,  D.  C.,  concern¬ 
ing  the  matters  involved  and  the  issues  raised  by 
the  proceedings  and  pleadings  at  Docket  Nos.  G-1142 
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by  said  Part,  on  or  before  January  2, 1951,  or  to  show  good 
cause  why  it  should  not  file  snch  a  tariff. 

By  order  issued'  November  30, 1950,  the  Commission  con¬ 
solidated  the  proceedings  at  Docket  Nos.  G-1142  and  G-1508 
for  purposes  of  hearing.  Later,  by  order  issued  April  25, 
1951,  the  hearing  fixed  to  commence  upon  such  consolidated 
proceedings  was  postponed  to  a  date  and  place  to  be  there¬ 
after  fixed  by  further  order  of  the  Commission. 

By  its  order  issued  August  1, 1952,  at  Docket  No.  G-2019, 
the  Commission  suspended,  in  part,  the  operation  of  a  rate 
tariff — designated  FPC  Gas  Tariff,  Original  Volume  No. 
1 — tendered  for  filing  on  July  3, 1952,  by  United  Gas  Pipe 
Line  Company  (United)  so  far  as  it  related  to  proposed 
Rate  Schedules  PL-3,  T-l,  T-2,  and  T-3,  including  the  ap¬ 
plicable  General  Terms  and  Conditions  together  with  pre¬ 
existing  contract  statements  pertinent 
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thereto,  as  well  as  certain  proposed  notices  of  cancellation 
listed  in  Appendix  A  to  such  order. 

By  its  order  issued  October  15,  1952,  at  Docket  No. 
G-2074,  the  Commission  suspended  the  operation  of  pro¬ 
posed  First  Revised  Sheet  Nos.  14  and  15  to  United’s  FPC 
Gas  Tariff,  Original  Volume  No.  1;  consolidated  the  pro¬ 
ceeding  upon  the  rate  increase  application  at  Docket  No. 
G-2074  with  that  at  Docket  No.  G-2019  for  purposes  of 
hearing;  and  ordered  that  a  public  hearing  be  held  at  a 
time  and  place  and  at  a  date  to  be  fixed  by  further  order 
of  the  Commission  concerning  the  lawfulness  of  the  rates, 
charges,  classifications,  or  services,  and  concerning  the  law¬ 
fulness  of  proposed  notices  of  cancellation,  subject  to  the 
jurisdiction  of  the  Commission,  as  set  forth  in  the  sus¬ 
pended  matters. 

On  September  22  and  October  9,  1952,  petitions  seeking 
leave  to  intervene  in  the  proceeding  upon  the  rate  increase 
application  at  Docket  No.  G-2019  were  filed  by  Mississippi 
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River  Fuel  Corporation  and  Southern  Natural  Gas  Com¬ 
pany,  respectively. 

It  appears  desirable  to  consolidate  the  rate  investiga¬ 
tion  proceeding  at  Docket  No.  G-1142  and  the  show  cause 
proceeding  at  Docket  No.  G-1508  with  the  suspension  pro¬ 
ceedings  at  Docket  Nos.  G-2019  and  G-2074  so  that  issues 
raised  by  these  various  proceedings  may  be  heard  together. 

The  Commission  finds: 

(1)  Good  cause  exists  for  further  consolidating  the  pro¬ 
ceedings  at  Docket  Nos.  G-1142  and  G-1508  with  the 
consolidated  proceedings  at  Docket  Nos.  G-2019  and 
G-2074  for  purposes  of  hearing. 

(2)  A  public  hearing  in  these  proceedings  should  be 
held  at  the  time  and  place  and  at  the  date  herein¬ 
after  designated. 

(3)  It  is  necessary  and  appropriate  to  carry  out  the  pro¬ 
visions  of  the  Natural  Gas  Act,  and  it  is  in  the  public 
interest,  that  the  procedure  hereinafter  prescribed 
shall  be  followed  at  the  hearing  in  order  to  conduct 
these  proceedings  with  reasonable  dispatch. 

(4)  The  participation  of  Mississippi  River  Fuel  Cor¬ 
poration  and  Southern  Natural  Gas  Company  in  the 
proceeding  at  Docket  No.  G-2019  may  be  in  the  public 
interest 
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The  Commission  orders: 

(A)  The  above-entitled  proceedings  be  and  they  hereby 
are  consolidated  for  purposes  of  hearing. 

(B)  A  public  hearing  be  held  commencing  on  December 
15,  1952,  at  10 :00  a.m.  (EST)  in  the  Hearing  Room 
of  the  Federal  Power  Commission,  1800  Pennsyl¬ 
vania  Avenue,  N.  W.,  Washington,  D.  C.,  concern¬ 
ing  the  matters  involved  and  the  issues  raised  by 
the  proceedings  and  pleadings  at  Docket  Nos.  G-1142 
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and  G-1508 ;  concerning  the  lawfulness  of  the  rates, 
charges,  and  classifications,  subject  to  the  juris¬ 
diction  of  the  Commission,  as  set  forth  in  Rate 
Schedules  PL-3,  T-l,  T-2,  and  T-3,  including  the 
applicable  General  Terms  and  Conditions  together 
with  the  pre-existing  contract  statements  pertinent 
thereto,  of  FPC  Gas  Tariff,  Original  Volume  No.  1, 
filed  on  July  3,  1952,  by  United  Gas  Pipe  Line  Com¬ 
pany;  concerning  the  lawfulness  of  the  proposed 
notices  of  cancellation  set  forth  in  Appendix  A  to 
the  order  issued  August  1,  1952,  at  Docket  No. 
G-2019 ;  and  concerning  the  lawfulness  of  the  rates, 
charges,  and  classifications,  subject  to  the  jurisdic¬ 
tion  of  the  Commission,  as  set  forth  in  First  Revised 
Sheet  Nos.  14  and  15  of  United’s  aforesaid  gas 
tariff,  and  as  filed  at  Docket  No.  G-2074. 

(C)  United  Gas  Pipe  Line  Company  shall  go  forward 
first  with  the  presentation  of  its  evidence  at  Docket 
Nos.  G-1142,  G-1508,  G-2019  and  G-2074. 

(D)  After  United  Gas  Pipe  Line  Company  has  concluded 
the  presentation  of  its  evidence  in  the  consolidated 
dockets,  other  parties,  including  Counsel  for  the 
Staff  of  the  Commission  shall  conduct  as  much  of 
their  cross-examination  as  they  are  then  prepared 
to  undertake.  Thereafter,  the  Presiding  Examiner 
shall  recess  the  hearing  to  a  date  to  be  fixed  by 
further  order  of  the  Commission,  in  order  to 
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permit  such  preparation  for  the  remainder  of  their 
cross-examination  as  the  facts  and  circumstances 
may  warrant. 

(E)  Interested  State  commissions  may  participate  as 
provided  by  Sections  1.8  and  1.37(f)  [18  CFR 
1.37(f)]  of  the  Commission’s  Rules  of  Practice  and 
Procedure. 
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(F)  Petitioners,  Mississippi  River  Fuel  Corporation  and 
Southern  Natural  Gas  Company,  be  and  they  are 
hereby  permitted  to  become  interveners  in  the  pro¬ 
ceeding  at  Docket  No.  G-2019,  subject  to  the  Rules 
and  Regulations  of  the  Commission :  Provided , 
however ,  That  the  participation  of  such  interveners 
shall  be  limited  to  matters  affecting  asserted  rights 
and  interests  specifically  set  forth  in  such  petitions 
for  leave  to  intervene:  and  Provided ,  further,  That 
admission  of  such  interveners  shall  not  be  construed 
as  recognition  by  the  Commission  that  such  inter¬ 
veners  might  be  aggrieved  because  of  any  order  of 
the  Commission  entered  in  the  proceeding  at  Docket 
No.  G-2019. 

By  the  Commission. 

Leon  M.  Fuquay, 
Secretary. 

Date  of  Issuance :  November  26,  1952 
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UNITED  STATES  OF  AMERICA 
FEDERAL  POWER  COMMISSION 

Before  Commissioners :  Thomas  C.  Buchanan,  Chairman ; 
Dale  E.  Doty,  Claude  L.  Draper,  Nelson  Lee  Smith  and 
Harrington  Wimberly. 

February  5,  1953 
Docket  Nos.  G-1142,  G-2019 
In  the  Matters  of 
United  Gas  Pipe  Line  Company 

Order  Permitting  Intervention 

Petitions  seeking  leave  to  intervene  in  the  following 
proceeding  were  filed  on  the  dates  hereinafter  indicated: 

Petitioner  Docket  No.  Date  Filed 

Mississippi  River  Fnel  Corporation  G-1142  Jane  28, 1951 

Texas  Gas  Transmission  Corporation  G-2019  January  19, 1953 
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The  Commission  finds: 

The  participation  of  the  above-named  petitioners  in  the 
above-designated  proceedings  may  be  in  the  public  interest. 

The  Commission  orders : 

The  above-named  petitioners  be  and  the  same  hereby  are 
permitted  to  become  interveners  in  the  above-designated 
proceedings,  subject  to  the  rules  and  regulations  of  the 
Commission:  Provided,  however,  That  the  participation 
of  such  interveners  in  such  proceedings  shall  be  limited  to 
matters  affecting  asserted  rights  and  interests  specifically 
set  forth  in  such  petitions  for  leave  to  intervene:  and 
Provided,  further.  That  the  admission  of  such  interveners 
shall  not  be  construed  as  recognition  by  the  Commission 
that  they  or  any  of  them  might  be  aggrieved  because  of  any 
order  of  the  Commission  entered  in  such  proceedings. 

By  the  Commission. 

Leon  M.  Ftjqtjay, 

Leon  M.  Fuquay, 
Secretary. 

Date  of  Issuance:  February  9,  1953 
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UNITED  STATES  OF  AMERICA 
FEDERAL,  POWER  COMMISSION 

Before  Commissioners:  Jerome  K.  Kuykendall,  Chair¬ 
man;  Claude  L.  Draper,  Nelson  Lee  Smith,  Seaborn  L. 
Digby  and  Frederick  Stueck. 

Docket  Nos.  G-1142,  G-1508,  G-2019,  G-2074,  G-2210, 
G-2220,  and  G-2378 

In  the  Matters  of 

United  Gas  Pipe  Line  Company 

Opinion.  No.  277 

Opinion  and  Order  Approving  Proposed  Rales  and  Providing 

for  Further  Hearings 

These  are  consolidated  rate  proceedings  involving  all 
the  rates  and  charges  for  the  sale  or  transportation  of 
natural  gas  by  United  Gas  Pipe  Line  Company  (United) 
subject  to  the  jurisdiction  of  the  Commission.  The  record 
herein  has  been  certified  to  us  for  consideration  of  a 
proposed  settlement  as  stated  on  the  record  by  Staff 
Counsel  in  open  hearing. 

The  proceeding  at  Docket  No.  G-1142  is  an  investigation 
of  United’s  rates  and  charges  for  the  transportation  or 
sale  of  natural  gas  for  resale,  subject  to  the  jurisdiction 
of  the  Commission,  initiated  by  the  Commission  by  order  of 
October  12,  1948,  pursuant  to  Section  5(a)  of  the  Natural 
Gas  Act,  in  order  to  determine  whether  such  rates  and 
charges  are  just  and  reasonable,  and  if  after  hearing, 
they  are  found  to  be  unjust  and  unreasonable,  to  fix  just 
and  reasonable  rates  and  charges. 

The  proceeding  at  Docket  No.  G-1508  arose  on  an  order 
of  the  Commission  issued  October  16,  1950,  requiring 
United  to  file  on  or  before 
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January  2,  1951,  a  restatement  of  its  effective  rates, 
charges,  classifications,  practices,  regulations  and  con¬ 
tracts  for  the  transportation  or  sale  of  natural  gas  for  re¬ 
sale,  subject  to  the  jurisdiction  of  the  Commission,  in  the 
form  required  by  Order  No.  144,  issued  October  30,  1948, 
amending  Part  154  of  the  General  Rules  and  Regulations 
governing  the  form,  composition,  filing  and  posting  of 
rate  schedules  and  tariffs.  By  order  issued  November  30, 
1950,  the  proceeding  at  Docket  No.  G-1508  was  consolidated 
with  that  at  Docket  No.  G-1142. 

On  July  3,  1952,  United  filed  at  Docket  No.  G-2019,  its 
conversion  tariff  designated  United’s  FPC  Gas  Tariff, 
Original  Volumes  Nos.  1  and  2.  Such  filing  amounted  to 
substantial  compliance  with  the  requirements  of  Order 
No.  144  and  the  Commission’s  show  cause  order  at  Docket 
No.  G-1508.  It  appears,  therefore,  that  for  the  purposes 
of  the  settlement  of  these  proceedings  the  issues  involved 
at  Docket  No.  G-1508  must  be  considered  satisfied  and 
the  proceedings  therein  terminated. 

Additionally,  Docket  No.  G-2019  is  a  proceeding  with  re¬ 
spect  to  a  proposed  increase  in  rates  and  charges  by  United 
to  five  natural-gas  companies  amounting  to  approximately 
$9,500,000  annually,  based  on  estimated  sales  for  the  twelve 
month  period  ending  April  30,  1953.1  The  rates  proposed 
to  be  increased  are  those  included  in  Rate  Schedules  PL-3, 
T-l,  T-2,  and  T-3. 
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The  Commission,  by  order  issued  August  1,  1952,  at 
Docket  No.  G-2019,  pursuant  to  the  authority  of  Section 
4(e)  of  the  Act,  suspended  United’s  proposed  rate  sched- 


i  The  five  companies  are  Mississippi  Ever  Fuel  Corporation,  Southern 
Natural  Gas  Company,  Tennessee  Gas  Transmission  Company,  Texas  Gas 
Transmission  Corporation,  and  Texas  Eastern  Transmission  Corporation. 
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ules  PL-3,  T-l,  T-2,  and  T-3,  and  certain  proposed  notices 
of  cancellation  of  rate  schedules  United  asserted  were 
no  longer  subject  to  the  jurisdiction  of  the  Commission, 
deferring  their  use  until  January  3,  1953,  and  until  such 
further  time  as  such  schedules  and  cancellation  notices 
might  be  made  effective  in  the  manner  prescribed  by  the 
Act  Other  provisions  of  the  conversion  tariff  not  re¬ 
lated  to  the  proposed  increases  or  cancellation  notices  were 
permitted  to  become  effective  as  of  August  3,  1952. 

On  September  16, 1952,  United  filed  First  Revised  Sheets 
Nos.  14  and  15  to  its  FPC  Gas  Tariff,  Original  Volume 
No.  1,  proposing  a  rate  increase  of  approximately  $131,258 
annually,  to  United  Gas  Corporation,  its  parent,  for  re¬ 
sale  in  fifteen  communities  located  in  northwest  Mississippi, 
based  upon  estimated  sales  for  the  year  ending  September 
1953.  The  Commission,  by  order  issued  October  15,  1952, 
at  Docket  No.  G-2074,  pursuant  to  Section  4(e)  of  the  Act, 
suspended  such  proposed  increase  until  March  17,  1953, 
and  consolidated  the  proceeding  upon  the  proposed  in¬ 
creases  at  Docket  No.  G-2019  with  that  at  Docket  No.  G- 
2074.  Subsequently,  by  order  issued  November  26,  1952, 
the  Commission  consolidated  the  two  suspension  proceed¬ 
ings  at  Docket  Nos.  G-2019  and  G-2074,  with  the  rate  in¬ 
vestigation  proceeding  at  Docket  No.  G-1142  and  the  show- 
cause  proceeding  at  Docket  No.  G-1508. 
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On  June  24,  1953,  United  filed  First  Revised  Sheets 
Nos.  1,  4,  5,  6,  7,  16,  32,  40,  118,  119,  and  120,  and  Second 
Revised  Sheets  Nos.  23,  31,  and  39  to  its  FPC  Gas  Tariff, 
Original  Volume  No.  1,  containing  proposed  increased 
rates  and  charges  for  certain  town-border  sales  of 
$1,778,000  annually  based  on  estimated  sales  for  the  year 
1953.  The  Commission,  by  order  issued  July  10,  1953,  at 
Docket  No.  G-2210,  pursuant  to  Section  4(e)  of  the  Act, 
suspended  the  effectiveness  of  the  proposed  increases 
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until  December  25,  1953,  except  those  contained  in  First 
Revised  Sheets  Nos.  32  and  40  and  Second  Revised  Sheets 
Nos.  31  and  39  applicable  to  sales  for  resale  for  industrial 
use  only  which  were  permitted  to  take  effect  as  of  July  25, 
1953,  by  reason  of  the  proviso  of  Section  4(e).2  By  the 
same  order  the  Commission  consolidated  the  proceeding 
upon  the  rate  increases  at  Docket  No.  G-2210  with  the  pro¬ 
ceedings  at  Docket  Nos.  G-1142,  G-1508,  G-2019,  and 
G-2074. 

On  June  30,  1953,  United  filed  First  Revised  Sheets 
Nos.  11-A  and  28- A  to  its  FPC  Gas  Tariff,  Original  Volume 
No.  1,  proposing  to  cancel  its  Rate  Schedules  DG-4J  and 
G-4J  as  filed  on  June  29,  1953,  in  compliance  with  the 
Commission’s  Opinion  No.  252  and  accompanying  order 
issued  June  1,  1953,  In  the  Matter  of  Willmut  Gas  <&  OH 
Company,  et  al.,  v.  United  Gas  Pipe  Line  Company,  Docket 
No.  G-1158.  The  purpose  of  the 
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June  30, 1953,  filing  was  to  eliminate  the  rate  made  avail¬ 
able  to  Willmut  Gas  &  Oil  Company  by  compliance  with  the 
June  1,  1953  order  at  Docket  No.  G-1158  and  to  make 
effective  as  to  Willmut  Gas  &  Oil  Company  the  increased 
rates  and  charges  contained  in  Rate  Schedules  DG-J  and 
G-J  filed  at  Docket  No.  G-2210.  The  Commission,  by  order 
issued  July  31,  1953,  at  Docket  No.  G-2220,  pursuant  to 
Section  4(e)  of  the  Act,  suspended  the  effectiveness  of 
United’s  First  Revised  Sheets  Nos.  11-A  and  28-A  until 
January  1, 1954,  and  consolidated  the  proceeding  upon  the 
proposed  cancellations  at  Docket  No.  G-2220  with  the  pro¬ 
ceedings  theretofore  consolidated  at  Docket  Nos.  G-1142, 
G-1508,  G-2019,  G-2074,  and  G-2210. 

2  The  proviso  of  Section  4(e)  referred  to,  specifies:  “That  the  Commis¬ 
sion  not  have  authority  to  suspend  the  rate,  charge,  classification  or 
service  for  the  sale  of  natural  gas  for  resale  for  industrial  use  only.” 


754 


By  order  issued  October  22,  1953,  at  Docket  No.  G-2074, 
the  Commission  permitted  United  to  file  Second  Revised 
Sheet  No.  14  and  Original  Sheets  Nos.  40-A  and  40-B  to  its 
FPC  Gas  Tariff,  Original  Volume  No.  1,  to  be  effective  aa 
of  July  28,  1953,  in  substitution  for  the  sheets  previously 
suspended  in  that  proceeding  by  order  issued  October  15, 
1952.  The  substitution  reflected  a  reduction  in  the  amount 
of  the  increase  proposed  by  United  to  United  Gas  Corpora¬ 
tion  at  Docket  No.  G-2074  from  $131,258  to  approximately 
$18,000  annually. 

On  January  25,  1954,  United  filed  two  service  agree¬ 
ments  with  Arkansas  Louisiana  Gas  Company  proposing 
an  increase  in  rates  and  charges  of  approximately  $347,000, 
or  45%,  per  year,  based  on  estimated  sales  for  1954.  The 
rates  and  charges  to  Arkansas  Louisiana  Gas  Company 
proposed  to  be  increased  by  United  were  contained  in 
United’s  Rate  Schedule  FPC 
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No.  €9,  and  supplements  thereto,  which  was  the  subject  of 
a  proposed  notice  of  cancellation  filed  by  United  at  Docket 
No.  G-2019  on  the  ground  that  its  sale  to  Arkansas 
Louisiana  Gas  Company  was  not  subject  to  the  Commis¬ 
sion’s  jurisdiction.  As  noted  previously,  the  aforesaid 
notice  of  cancellation  of  Rate  Schedule  FPC  No.  69  had 
been  suspended  until  January  3,  1953,  and  until  such 
further  time  as  it  might  be  made  effective  in  the  manner 
prescribed  by  the  Act.  At  the  date  of  the  filing  of  the 
proposed  increase  to  Arkansas  Louisiana  Gas  Company 
the  cancellation  of  Rate  Schedule  FPC  No.  69  was  under 
suspension.  Concurrently  with  the  filing  of  the  proposed 
increase,  United  requested  permission  to  withdraw  its 
notice  of  cancellation  of  Rate  Schedule  FPC  No.  69.  The 
Commission,  by  order  issued  March  1,  1954,  at  Docket  No. 
G-2378,  pursuant  to  Section  4(e)  of  the  Act,  suspended  the 
effectiveness  of  the  proposed  service  agreements  until 
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August  1,  1954,  and  also  allowed  the  withdrawal  of  the 
notice  of  cancellation  of  Rate  Schedule  FPC  No.  69. 
Additionally,  the  Commission  consolidated  the  proceeding 
upon  the  rate  increase  at  Docket  No.  G-2378  with  the 
proceedings  at  Docket  Nos.  G-1142,  G-1508,  G-2019,  G-2074, 
G-2210,  and  G-2220. 

By  orders  issued  January  14, 1953,  at  Docket  No.  G-2019 
and  April  1,  1953,  at  Docket  No.  G-2074,  the  Commission 
permitted,  upon  motions  filed  by  United,  the  respective 
rate  increases  in  those  proceedings  to  become  effective, 
under  bond  and  subject  to  refund,  as  of  January  3  and 
March  17,  1953,  respectively.  As  noted  previously,  the 
reduced  increase  at  Docket  No.  G-2074  became  effective 
as  of  July  28,  1953,  by  order  issued  therein 
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on  October  22,  1953.  Subsequently,  by  orders  issued 
January  25,  1954,  at  Docket  Nos.  G-2210  and  G-2220  and 
August  16,  1954,  at  Docket  No.  G-2378,  the  Commission 
permitted,  upon  motions  filed  by  United,  the  respective 
rate  increases  in  those  proceedings  to  become  effective, 
under  an  undertaking  and  subject  to  refund,  as  of  Decem¬ 
ber  25,  1953,  January  1  and  August  1,  1954,  respectively. 
Thus,  all  the  increased  rates  proposed  by  United  in  these 
various  proceedings  are  currently  contingently  effective 
under  bond  or  undertaking  and  subject  to  refund. 

By  various  orders  of  the  Commission  a  number  of  per¬ 
sons,  mainly  customers  of  United,  have  been  permitted 
to  intervene  in  one  or  more  of  these  consolidated  pro¬ 
ceedings.  They  include  Willmut  Gas  &  Oil  Company  (Will- 
mut),  Mississippi  River  Fuel  Corporation  (Mississippi), 
Southern  Natural  Gas  Company  (Southern),  Texas  East¬ 
ern  Transmission  Corporation  (Texas  Eastern),  Ten¬ 
nessee  Gas  Transmission  Company  (Tennessee),  Texas 
Gas  Transmission  Corporation  (Texas  Gas),  Tyler  Gas 
Service  Company  (Tyler  Gas),  Mobile  Gas  Service  Cor- 
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poration  (Mobile),  and  Mississippi  Valley  Gas  Company 
(MVG),  which  are  customers  of  United.  Also,  Louisiana 
Public  Service  Commission  and  the  Alabama  Public  Serv¬ 
ice  Commission.  The  City  of  Tyler,  Texas  (Tyler),  also 
filed  a  notice  of  intervention.  And  Memphis  Light,  Gas 
&  Water  Division,  City  of  Memphis,  Tennessee,  (Memphis), 
which  is  a  customer  of  Texas  Gas  which  in  turn  buys  gas 
from  United,  was  also  permitted  to  intervene. 

As  noted  above  the  various  proceedings  were  consoli¬ 
dated  from  time  to  time  for  purposes  of  hearing.  Hear¬ 
ings  were  first  held  in  March  of 
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1953.  Subsequently,  other  hearings  were  held  in  June 
and  July,  1953,  and  in  March  1954.  At  such  hearings  all 
parties  of  record,  including  the  interveners  and  Staff 
Counsel,  had  full  opportunity  to  participate  and  to  con¬ 
duct  as  much  of  their  cross-examination  as  they  were 
then  prepared  to  undertake,  pursuant  to  the  procedure 
specified  in  the  order  issued  November  26,  1952,  herein. 

Following  the  recessing  of  the  hearings  on  March  25, 

1954,  representatives  of  United  and  of  the  Staff  conferred 
from  time  to  time  during  the  period  April  through  August 
1954,  for  the  purpose  of  checking  and  rectifying  differ¬ 
ences  resulting  from  the  Staff’s  examination  of  the  books 
and  records  of  United.  When  the  hearings  resumed  on 
August  11,  1954,  the  other  parties  were  apprised  of  the 
conferences  held  between  representatives  of  United  and 
of  the  Staff.  Thereupon,  Staff  Counsel  moved  that  the 
hearings  be  recessed  in  order  to  afford  the  parties  to 
these  proceedings  an  opportunity  to  confer  with  respect 
to  the  facts  and  figures  developed  by  the  Staff  in  its  ex¬ 
amination  of  the  books  and  records  of  United.  Confer¬ 
ences  were  held  on  August  11  through  13,  inclusive,  and 
on  August  16,  1954.  At  such  conferences,  which  were  at¬ 
tended  by  all  parties  to  the  proceedings  except  the 
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Louisiana  Public  Service  Commission  and  Memphis,  the 
cost  of  service  for  the  year  1952  adjusted,  allocation,  and 
resulting  rates  tentatively  agreed  upon  by  representatives 
of  United  and  the  Staff,  were  presented  to  the  parties  as 
Documents  A  through  D,  inclusive.  After  full  discussion, 
the  hearings,  which  had  been  recessed  from  day  to  day 
during  the  conferences,  were  resumed  on 
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August  17,  1954,  at  which  time  Documents  A  through  D, 
inclusive,  as  modified  in  conference,  were  received  in  evi¬ 
dence  as  Exhibit  Nos.  77  through  80. 

The  terms  of  the  proposed  settlement  have  been  agreed 
to  by  all  parties,  except  Mississippi  Tyler  and  Tyler 
Gas  have  stated  on  the  record  their  qualified  acceptance 
of  the  terms  of  the  proposed  settlement  subject  to  the 
outcome  of  litigation  new  pending  in  the  United  States 
Court  of  Appeals  for  the  Fifth  Circuit  concerning  the 
legality  of  United’s  filing  at  Docket  No.  G-2210  so  far  as 
it  relates  to  sales  to  Tyler  Gas.  Mobile  stated  on  the 
record  its  approval  of  the  settlement  terms  relating  to 
the  sale  of  natural  gas  to  Mobile  for  domestic,  commercial 
and  other  uses.  Mobile  expressly  reserved  from  approval 
United’s  rates  to  Mobile  for  resale  for  industrial  use  only 
to  Ideal  Cement  Company.  Mobile  states  its  exception 
of  approval  of  such  rate  on  the  ground  that  the  United 
States  Court  of  Appeals  for  the  Third  Circuit  held,  in 
an  opinion  filed  September  7,  1954,  that  United’s  proposed 
increase  of  rates  and  charges  to  Mobile  for  resale  to 
Ideal  Cement  Company  should  be  rejected. 

Pursuant  to  order  issued  August  19,  1954,  oral  argu¬ 
ment  was  had  before  the  Commission  on  September  9, 
1954,  in  Washington,  D.  C.,  concerning  the  matters  involved 
and  issues  presented  by  the  proposed  settlement.  All 
parties  to  the  proceedings  participated  in  the  oral  argu¬ 
ment  save  Louisiana  Public  Service  Commission,  MVG, 
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and  Memphis.  Previously,  however,  the  latter  two  had 
signified  their  assent  to  the  pro- 
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posed  settlement  At  the  oral  argument  the  parties 
adhered  to  their  position  as  expressed  upon  the  record 
prior  to  argument  except  that  Mississippi  Eiver  Fuel  Cor¬ 
poration  advanced  a  counter  proposal  designed  to  coincide 
with  the  views  expressed  by  its  president  upon  the  record 
and  yet  grant  to  United  substantially  the  same  amount 
of  dollars  which  it  would  obtain  under  the  proposed  set¬ 
tlement.  Thus,  these  proceedings  are  before  us  for  dis¬ 
position  upon  the  proposed  settlement  and  consideration 
of  the  counter  proposal  submitted  by  Mississippi  Eiver 
Fuel  Corporation  which  was  rejected  by  all  customers 
affected  by  it 

United  is  a  “natural-gas  company”  within  the  mean¬ 
ing  of  the  Act  as  heretofore  found  by  the  Commission 
in  its  order  of  November  10, 1942,  In  the  Matter  of  United 
Gas  Pipe  Line  Company,  Docket  No.  G-232,  3  F.P.C.  863. 
It  is  engaged  in  the  transportation  and  sale  for  resale  of 
natural  gas  in  interstate  commerce.  It  transports  by 
means  of  its  integrated  pipe-line  system  natural  gas  pro¬ 
duced  from  fields  in  Texas,  Louisiana,  and  Mississippi 
and  delivers  and  sells  it  to  industrials,  other  pipelines, 
and  distribution  companies  in  the  foregoing  States  and  also 
in  Alabama  and  Florida. 

On  the  basis  of  the  1952  test  year,  as  adjusted,  and  the 
sales  volumes  used  for  such  test  period,  the  increase  in 
rates  and  charges  under  the  suspended  rates  to  juris¬ 
dictional  business  amounts  to  $10,370,280.  The  rates  pro¬ 
vided  in  the  proposed  settlement  produce  charges  of 
$6,171,386  less  than  sought  by  United  by  its  various  fil¬ 
ings  at  Docket  Nos.  G-2019,  G-2074,  G-2210,  G-2220  and 
G-2378. 
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The  basis  of  the  settlement  is  reflected  in  Exhibits  Nos. 
77,  78,  79,  and  80,  which  are  of  record  in  these  proceed¬ 
ings.  These  exhibits  were  prepared  after  an  extensive 
field  examination  of  the  books,  records  and  operations 
of  United  by  representatives  of  the  Staff.  Exhibit  No. 
77  (page  1)  shows  a  total  rate  base  investment  developed 
by  the  Staff  for  the  test  year  of  $291,406,069  with  no  al¬ 
lowance  for  working  capital  becanse  of  available  income 
tax  accruals,  and  adjusted  to  reflect  the  elimination  of 
$9,282,553  in  Account  100.5,  Gas  Plant  Acquisition  Adjust¬ 
ments.  Total  rate  base  investment  developed  by  the  Staff 
is  $21,361,748  less  than  urged  by  United  for  the  test  year, 
due  primarily  to  differences  in  working  capital.  Account 
100.5,  and  gross  plant  in  service.  United  has  agreed  to 
a  rate  of  return  of  6%,  which,  when  applied  to  the  total 
rate  base  determined  by  the  Staff,  results  in  a  return  of 
$17,484,364.  Previously,  United  had  contended  for  a  rate 
of  return  of  6%%  on  the  record,  or  an  allowance  of 
$21,111,828  based  on  its  determination  of  total  rate  base 
investment  for  the  test  year  of  $312,767,817. 

The  Staff,  as  a  result  of  its  investigation  of  United’s 
operations  for  the  test  period,  developed  a  cost  of  service 
of  $143,628,905.23,  including  return  at  6%.  This  cost  of 
service  reflected  various  adjustments  proposed  by  the  Staff 
amounting  to  a  net  reduction  of  $14,013,864.  Principally, 
the  difference  between  the  cost  of  service  determined  by 
United  and  by  the  Staff  is  accounted  for  by  adjustments 
for  purchased  gas,  depreciation,  amortization  of  Gas  Plant 
Acquisition  Adjustment,  taxes,  and  return,  all  as  shown  on 
page  2  of  Exhibit  No.  77. 
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For  the  reason  that  not  all  of  United’s  sales  are  sub¬ 
ject  to  the  Commission’s  jurisdiction  it  was  necessary  to 
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make  an  allocation  of  cost  of  service  to  determine  the 
costs  to  be  borne  by  the  jurisdictional  business.  The 
United  system  is  divided  into  nine  operating  districts, 
designated  as  the  San  Antonio,  Houston,  Beaumont,  South¬ 
west  Louisiana,  New  Orleans,  Dallas,  Shreveport,  Monroe, 
and  Jackson  districts,  all  as  shown  in  Exhibit  No.  4.  The 
New  Orleans  District  is  divided  into  New  Orleans  #5, 
which  United  conceives  to  be  intrastate  in  nature;  and 
New  Orleans  #6,  which  is  interconnected  with  its  inter¬ 
state  facilities.  The  Jackson  District  includes  Northwest 
Mississippi  which  is  not  physically  interconnected  by  exist¬ 
ing  gas  transmission  pipe  lines.  The  sales  and  services 
rendered  in  United’s  so-called  Northern  Area,  which  in¬ 
cludes  the  Dallas,  Shreveport,  Monroe,  and  Jackson  dis¬ 
tricts  are  subject  to  the  jurisdiction  of  this  Commission. 
The  sales  and  services  rendered  in  United’s  so-called 
Southern  area,  which  includes  the  San  Antonio,  Houston, 
Beaumont,  Southwest  Louisiana,  and  New  Orleans  dis¬ 
tricts  are  not  subject  to  the  jurisdiction  of  this  Commis¬ 
sion.2* 

The  allocation  of  the  total  cost  of  service  as  between 
districts  and  between  sales  from  the  production  and  trans¬ 
mission  systems — subdivided  in  turn  as  between  direct 
sales  and  sales  for  resale  as  well  as  pipe  line  and  town 
border  sales — and  gas  transported  for  others  is  shown 
in  detail  on  Exhibit  No.  78. 

It  is  dear  from  a  study  of  the  exhibit  pertaining  to 
the  allocation  of  the  cost  of  service  that  the  allocation 
procedures  recognize  and 
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follow  the  principles  adopted  by  the  Commission  in  its 
Opinion  No.  225,  In  the  Matter  of  Atlantic  Seaboard  Cor - 


2a  Except  certain  sales  of  natural  gas  in  interstate  commerce  for  resale 
which  are  by  United  in  the  Beaumont  District. 
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portation.  Docket  No.  G-1175,  et  al,  issued  April  25,  1952, 
and  in  its  Opinion  No.  228,  In  the  Matter  of  Northern 
Natural  Gas  Company,  Docket  Nos.  G-1382,  et  al,  issued 
June  11,  1952. 

Using  the  standard  Atlantic  Seaboard  allocation  proce¬ 
dures,  the  total  cost  of  service  in  United’s  Northern  area 
is  found  to  be  $74,412,222,  exclusive  of  Northwest  Mis¬ 
sissippi  As  indicated  by  page  1  of  Exhibit  78,  United’s 
total  revenues  in  the  Northern  Area  under  the  rates  and 
charges  in  effect  immediately  prior  to  the  proposed  in¬ 
creased  rates  in  these  consolidated  proceedings  amount 
to  $70,353,224,  or  $4,058,998  less  than  the  cost  of  service 
for  the  Northern  Area.  The  amount  of  $4,058,998  repre¬ 
sents  then  the  deficiency  in  United’s  rates  and  charges 
and  the  amount  which  it  would  require  in  order  to  recover 
its  cost  of  service  for  the  Northern  Area.  A  breakdown 
of  the  deficiency  or  excess  for  sales  for  resale  from  the 
transmission  and  production  system  as  between  pipe  line 
and  town  border  sales  in  the  two  rate  zones  in  the  North¬ 
ern  Area — as  well  as  the  deficiency  in  the  transportation 
rates  prior  to  January  3, 1953 — is  shown  on  lines  12  through 
25  and  column  7  of  page  1  of  Exhibit  No.  78  and  this 
allocation  of  cost  of  service  has  been  agreed  upon  by  all 
parties  except  Mississippi. 

Bates  designed  to  recoup  the  cost  of  service  detailed  in 
Exhibit  No.  78  as  to  each  classification  of  service  in  the 
particular  rate  zones  are  shown  in  Exhibit  No.  79.  A 
comparison  of  the  rates  presently  in  effect,  either  under 
bond  or  undertaking  and  subject  to  refund,  and  the  pro¬ 
posed  settlement  rates  may  be  summarized  as  follows: 
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SALES  TO  PIPE-LINE  COMPANIES 

Central  Zones 

Present  Settlement 


Jackson  Zone 
Present  Settlement 


Firm  8ervioe 


Designation 

PL-3  PL-4 

PL-2  PL-C 

PL-1 

PL-J 

Demand  Charge 

$0.65  $0.96 

$L30  $0.75 

$L30 

$1.03 

Commodity  Charge 

9.0*  1L6* 

12.5*  10* 

12.5* 

12* 

Emergency  Service 

Designation 

PLE 

PLE-C 

PLE 

PLE-J 

Commodity  Charge 

16.77* 

12.5* 

16.77* 

15.4* 

TRANSPORTATION 


Designation 
Demand  Charge 
Commodity  Charge 


(All  Central  Bate  Zone) 


Present 

T-l  T-2  T-3 

$0.79  $0,182  $0.79 

1$  1*  1* 


Settlement 

T-l  T-2  T-3 

$0.60  $0.25  $0.60 


TOWN  BORDER 


Central  Zone 
Present  Settlement 

Small  General  Service 
(3,000  Mef  per  day  or  under) 

Destination  G-C  G-B  G-C 

Commodity  Charge  18*  17 *  16 * 


Large  General  Service 

Designation  DG-C  DG-B  DG-C 

1st  Blocks  20*  1 Si  17* 

2nd  Block  12.5*  10*  12.5* 


Large  Volume  Industrial 
for  Resale 

Designation  IND-C  IND-C 

Commodity  13*  12.5* 


Northwest 


Jackson  Zone 

Mississippi  Zone 

Present 

Settlement 

Present 

Settlement 

G-J 

G-J 

G-NW 

G-NW 

24* 

19* 

42.5* 

41* 

DG-J 

DG-J 

None 

DG-NW 

25* 

20* 

— 

46* 

16.5* 

15* 

30* 

IND-J 

IND-J 

IND-NW 

None 

14.5* 

14.5* 

33.5* 

— 

s  The  Central  Zone  includes  the  Dallas,  Shreveport,  and  Monroe  districts. 

^lst  Block  rate  is  applicable  to  all  gas  delivered  daring  the  billing  month  up  to  that 
number  of  Mcf  obtained  by  multiplying  the  billing  demand  for  the  month  by  8.  The  second 
block  rate  is  applicable  to  all  gas  delivered  daring  the  billing  month  in  excess  of  the  gas 
billed  at  the  first  block  rate. 
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A  comparison  of  the  impact  of  such  proposed  settlement 
rates  and  the  rates  presently  in  effect,  either  under  bond 
or  undertaking  and  subject  to  refund,  may  be  summarized 
as  follows: 

NORTHERN  AREA 


Excluding  NW  Mississippi 
1952  Adjusted 


Revenues  under 

Decrease  under 

Customer  or 

Class  of  Service 

Present 

Rates 

Settlement 

Bates 

Settlement 

Rates 

Percent 

Decrease 

PIPE-LINE  COMPANIES 

Mississippi  River  Fuel  Corp. 
Central  Bate  Zone 

$15,503,388 

$14,554,978 

$  948,410 

6.1% 

Southern  Natural  Gas  Co. 
Central  Bate  Zone 

Jackson  Bate  Zone 

2,653,177 

4,845,000 

2,972,864 

4,426,429 

319,687(1) 

418,571 

Total  Southern 

7,498,177 

7,399,293 

98,884 

L3 

Texas  Eastern  Trans.  Corp. 
Central  Bate  Zone 

Jackson  Bate  Zone 

5,800,847 

23,249,050 

6,492,850 

21,485,662 

692,003d) 

1,763,388 

Total  Texas  Eastern 

29,049,897 

27,978,512 

1,071,385 

3.7 

Texas  Gas  Trans.  Qorp. 

Central  Bate  Zone 

9,224,980 

7,809,175 

1,415,805 

15.3 

Total  Pipeline  Companies 

$61,276,442 

$57,741,958 

$3,534,484 

5.8% 

TBANSPOBTATION 

Central  Bate  Zone 

$  2,744,836 

$  1,510,272 

$1,234,564 

45.0% 

TOWN  BORDER 

Central  Bate  Zone 

Jackson  Bate  Zone 

$  3,981,685 
12,720,539 

$  3,588,177 
11,711,709 

$  393,508 
1,008,830 

9.9% 

7.9 

Total 

$16,702,224 

$15,299,886 

$1,402,338 

GRAND  TOTAL 

$80,723,502 

$74,552,116 

$6,171,386 

7.6% 

(I)  Indicates  increase. 
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Exhibit  No.  79  clearly  shows  that  the  proposed  settle¬ 
ment  rates  will  generate  annual  revenues  to  United  from 
sales  and  service  in  the  Northern  Area  in  an  amount  of 
$74,552,116,  which  is  an  increase  of  $4,198,894  over  the 
revenues  which  would  have  been  generated  under  the  rates 
in  effect  immediately  prior  to  the  effective  dates  of  the 
increased  rates  filed  in  these  consolidated  proceedings. 
Such  revenues,  however,  are  $6,171,386  less  yearly  than 
the  revenues  which  would  be  generated  under  the  increased 
rates  filed  by  United,  and  which  rates  its  customers  are 
presently  paying  subject  to  refund. 

Exhibit  No.  80  constitutes  the  FPC  Gas  Tariff  which 
United  would  file  to  effectuate  the  terms  of  settlement. 
Pursuant  to  the  terms  of  the  settlement,  United  proposes 
to  file  its  FPC  Gas  Tariff,  First  Revised  Volume  No.  1, 
to  take  effect  as  of  August  1,  1954.  Such  revised  volume 
would  supersede  United’s  present  tariff  and  would  re¬ 
flect  the  terms  of  the  proposed  settlement.  Such  tariff  is 
to  be  filed  in  the  event  the  Commission  approves  the  pro¬ 
posed  settlement. 

In  addition,  the  parties  supporting  the  proposed  set¬ 
tlement  have  agreed  that  the  refund  due  any  customer  in 
these  consolidated  proceedings  will  be  equal  to  the  dif¬ 
ference  between  (a)  the  amounts  actually  billed  by  United 
under  the  applicable  increased  rate  filed  by  it  at  Docket 
Nos.  G-2019,  G-2074,  G-2210,  and  G-2220,  which  were 
suspended  by  orders  of  the  Commission  and  which  are 
currently  contingently  effective,  and  (b)  the  amounts  which 
would  have  been  collected  if  such  customers  were  billed 

(1)  under  the  applicable  proposed  settlement  rate,  or 

7586 

(2)  under  the  rates  superseded  by  the  increased  rate  filed 
by  United  in  the  consolidated  proceedings,  if  such  super- 
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seded  rate  is  higher  than  the  settlement  rate,  for  the 
respective  periods  beginning  with  the  effective  date  of  the 
increased  rates.  No  refund  would  be  contemplated  at 
Docket  No.  G-2378  in  view  of  the  fact  that  such  increased 
rate  became  effective  on  August  1,  1954,  the  date  at  which 
the  proposed  settlement  rate  would  become  effective. 

In  addition  to  the  foregoing,  the  parties  supporting  the 
proposed  settlement  have  agreed  to  the  following: 

(1)  The  rate  investigation  proceeding  at  Docket  No. 
G-1142  will  be  dismissed  and  terminated,  in  the 
event  the  Commission  enters  an  order  approving 
the  proposed  settlement 

(2)  The  order  to  show  cause  at  Docket  No.  G-1508  is  now 
moot  because  United  has  filed  its  conversion  tariff 
and  the  Commission  has  allowed  it  to  become  ef¬ 
fective  in  part  as  of  August  3, 1952,  and  in  remainder 
part  as  of  January  3,  1953,  under  bond  and  subject 
to  refund.  United  will  forthwith,  upon  acceptance 
of  the  proposed  settlement,  move  to  dismiss  the 
suit  filed  by  it  on  or  about  October  19,  1950,  in  the 
United  States  Court  for  the  District  of  Columbia, 
Civil  Action  No.  4680-50  and  styled  United  Gas  Pipe 
Line  Company  v.  Federal  Power  Commission,  et  al. 

(3)  United  will  move  to  withdraw  certain  proposed 
notices  of  cancellation  with  respect  to  certain  sales 
which  United 

7587 

asserted  were  not  subject  to  this  Commission’s  jur¬ 
isdiction.  The  proposed  notices  of  cancellation  to 
be  withdrawn  are  listed  in  Part  I  of  Appendix  A 
to  this  order.  The  applicable  town-border  rate 
agreed  upon  by  the  parties  will  be  the  rate  which 
United  will  charge  these  town-border  customers  on 
and  after  August  1,  1954. 
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(4)  United  will  file  with  the  Commission  executed  serv¬ 
ice  agreements  for  certain  town-border  utility  cus¬ 
tomers  listed  in  Part  II  of  Appendix  A  to  this  order. 
The  town-border  rate  which  may  be  applicable  to 
these  particular  customers  will  be  effective  on  and 
after  August  1,  1954. 

(5)  Certain  proposed  notices  of  cancellation  filed  by 
United  at  Docket  No.  G-2019  shall  become  effective 
as  of  January  3, 1953.  The  proposed  notices  of  can¬ 
cellations  which  are  to  become  effective  are  listed 
in  Part  IU  of  Appendix  A  to  this  order. 

(6)  Certain  reservations  be  made  that  by  agreeing  to 
the  proposed  settlement  neither  United  or  the  Com¬ 
mission’s  staff  nor  any  other  affected  party  is  to 
be  considered  as  agreeing  with  the  methods  used  for 
determining  cost  of  service,  or  with  the  principles 
underlying  the  results  reflected  in  the  proposed  set¬ 
tlement. 

(7)  The  proposed  settlement  will  not  prejudice  the  rights 
or  contentions  which  any  of  the  parties  are  assert¬ 
ing  or  may 


7588 

assert  in  any  proceeding  now  pending  or  arising  in 
the  future  before  this  Commission. 

(8)  The  parties  will  recommend  the  waiver  of  the  neces¬ 
sary  provisions  of  the  Commission’s  General  Regu¬ 
lations  under  the  Natural  Gas  Act  so  far  as  to  enable 
the  proposed  tariff  (as  exemplified  by  Exhibit  No. 
80)  to  become  effective  as  of  August  1, 1954. 

(9)  The  settlement  is  conditioned  upon  the  Commis¬ 
sion’s  approval  of  the  terms  and  conditions  stated 
in  the  record. 
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As  noted  previously.  Mobile,  an  intervener  at  Docket 
No.  G-2210,  expressly  reserved  from  the  settlement  its 
purchase  of  gas  from  United  for  resale  for  industrial  use 
only  to  Ideal  Cement  Company.  This  reservation  is  based 
upon  the  decision  of  the  United  States  Court  of  Appeals 
for  the  Third  Circuit  in  Mobile  Gas  Service  Corporation 
v.  Federal  Power  Commission,  F.  2d  (1954). 5 

The  Court  held  that  the  contract  entered  into  between 
Mobile  and  United  for  a  stated  period  of  years  for  the 
sale  of  gas  by  United  to  Mobile  at  a  stated  price  for  re¬ 
sale  to  the  particular  industrial  consumer  cannot  be  uni¬ 
laterally  set  aside  by  a  filing  of  a  higher  rate  by  United, 
but  can  be  altered  only  if  it  should  be  first  determined 
that  the  existing  contract  rate  is  unreasonable;  and  that 
the  Commission  erred  in  not  rejecting  United’s  Revised 
Sheets 

7589 

Nos.  39  and  40  filed  at  Docket  No.  G-2210  in  so  far  as 
they  affected  the  Mobile-Ideal  Cement  Company  contract. 

Also,  as  noted  previously,  Tyler  Gas  and  Tyler  have 
accepted  the  proposed  settlement  with  certain  qualifica¬ 
tions.  These  interveners  at  Docket  No.  G-2210  have  stated 
that  they  do  not  object  to  the  establishment  of  the  rates 
proposed  for  sales  by  United  in  its  Central  Rate  Zone 
except  to  the  extent  that  their  establishment  is  founded 
on  the  conclusion  that  such  rates  are  lawful  or  just  and 
reasonable  for  sales  by  United  to  Tyler  Gas.  Such  in¬ 
terveners,  proceeding  on  the  theory  that  the  rates  provided 
in  the  existing  contracts  between  United  and  Tyler  Gas 
are  binding  upon  United  until  set  aside  as  unjust  and  un¬ 
reasonable  in  a  proceeding  under  Section  5  of  the  Act, 
instituted  a  suit  in  the  District  Court  of  the  United  States 


s  The  decision  of  the  Court  arose  from  a  review  of  an  order  of  the  Com¬ 
mission  issued  December  7,  1953,  In  the  Hatter  of  Mobile  Gat  Service 
Corporation,  Docket  No.  G-2227. 
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for  the  Eastern  District  of  Texas,  Tyler  Division,  in  Civil 
Action  No.  1662,  styled  Tyler  Gas  Service  Company  et  al. 
v.  United  Gas  Pipe  Line  Company,  to  enjoin  United 
from  moving  to  pnt  into  effect  rates  filed  at  Docket 
No.  G-2210  applicable  to  Tyler  Gas.  Upon  dismissal  of 
snch  action  by  the  District  Court,  Tyler  Gas  and  City 
of  Tyler  noted  an  appeal  to  the  United  States  Court  of 
Appeals  for  the  Fifth  Circuit.  That  appeal  is  now  pend¬ 
ing. 

In  view  of  the  Mobile  decision,  we  shall  provide  herein 
that  the  proceedings  at  Docket  No.  G-2210  remain  open 
for  the  determination  of  what  is  a  just  and  reasonable 
rate  to  be  charged  by  United  to  Mobile  for  resale  to  Ideal 
Cement  Company,  following  such  time  as  the  United  States 
Court  of  Appeals  for  the  Third  Circuit’s  decision  becomes 

final 

7590 

Similarly,  in  view  of  the  appeal  noted  by  Tyler  Gas  and 
Tyler  in  the  United  States  Court  of  Appeals  for  the 
Fifth  Circuit  and  the  allegations  in  their  petitions  to 
intervene,  we  shall  provide  that  the  proceedings  at  Docket 
No.  G-2210  also  remain  open  for  the  determination  of  the 
issues  raised  in  said  petitions  to  intervene  by  Tyler  Gas 
and  Tyler.  Accordingly,  the  suspension  of  the  rates  and 
charges  of  United  to  Tyler  Gas  shall  continue  subject  to 
the  undertaking  and  refund,  but  we  shall  stay  our  orders 
at  Docket  No.  G-2210  to  the  extent  that  Tyler  Gas  is  re¬ 
quired  to  pay  more  than  the  proposed  settlement  rates 
applicable  to  it 

Willmut,  also  an  intervener  in  these  consolidated  pro¬ 
ceedings,  accepted  the  proposed  settlement  with  the  reser¬ 
vation  that  it  be  operative  and  effective  from  and  after 
January  1,  1954,  in  view  of  a  suit  it  has  initiated  against 
United  in  the  Chancery  Court  of  Forrest  County,  Missis¬ 
sippi.  However,  since  the  lower  rates  provided  by  the 
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settlement  are  effective  from  August  1,  1954,  and  further 
that  refunds  due  Willmut  are  to  be  measured  from  Janu¬ 
ary  1,  1954,  at  Docket  No.  G-2210,  there  is  no  need  to  con¬ 
dition  this  order  with  respect  to  Willmut. 

We  have  carefully  reviewed  the  various  contentions  made 
by  Mississippi  and  its  stated  reasons  for  refusing  to  ac¬ 
cept  the  basis  of  settlement  recommended  by  the  other 
parties  to  these  consolidated  proceedings.  Mississippi  ex¬ 
presses  regard  for  United  because  United  would  not,  under 
the  settlement  proposal,  receive  the  full  increase  in  rates 
for  which  it  filed.  Mississippi  thinks  that  perhaps  the 
producers,  under  the 
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Phillips  decision,  should  be  paid  some  amount  different 
from  that  now  paid  to  them  and  thus  the  cost  of  gas  to 
United  would  be  different  than  that  agreed  to  by  the 
parties.  But  the  cost  allowed  in  the  proposed  settlement 
as  cost  of  gas  purchased  by  United  represents  current 
volumes  at  current  prices.  The  cost  of  gas  in  this  case 
cannot  be  determined  on  any  other  basis.  Mississippi’s 
suggestion  that  we  institute  more  than  six  hundred  rate 
cases  to  determine  finally  whether  the  rates  paid  by  United, 
under  more  than  six  hundred  gas  purchase  contracts,  are 
fair  and  reasonable,  is  unreasonable. 

Equally  untenable  is  Mississippi’s  assertion  that  it  is 
looking  for  stability  in  rates  for  the  future.  It  seems  to 
envisage  that  if  the  pending  proceeding  is  delayed  until 
gas  purchase  costs  are  determined  at  the  conclusion  of 
countless  rate  proceedings,  the  economic  conditions  at  that 
time,  whenever  that  is,  which  will  have  a  greater  degree 
of  stability  than  under  the  proposed  settlement.  But  there 
can  be  no  such  assurance  in  rate  making. 

Mississippi  further  says  that  it  objects  to  the  methods 
of  allocation  employed  in  determining  the  cost  of  service 
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upon  which  the  proposed  settlement  was  based.  But 
neither  Mississippi’s  president  in  voicing  objection  to  the 
settlement,  nor  its  counsel,  at  any  time,  took  exception 
to  a  single  figure  or  named  so  much  as  one  isolated  cir¬ 
cumstance  where  basic  and  recognized  principles  of  allo¬ 
cation  had  not  been  employed.  Furthermore,  no  claim 
was  made  that  any  peculiar  fact  or  facts  warranted  or 
required  deviation  from  fundamental  and  established 
methods  of  allo- 
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cation  pronounced  by  the  Commission  in  its  prior  deci¬ 
sions  and  employed  in  these  proceedings  in  determining 
the  cost  of  service  agreed  upon. 

But  we  can  only  find  from  a  full  consideration  of  the 
record  and  all  that  has  been  said  on  behalf  of  Mississippi, 
that  it  seeks  only  to  maintain  two  separate  rates  for  gas 
purchased  from  United  because  it  now  has  two  rates  estab¬ 
lished  under  fortuitous  past  circumstances. 

Counsel  for  Mississippi  stated  Mississippi’s  position  as 
follows : 

“I  should  say  in  that  connection  that  Mississippi’s 
basic  prime  objection  is  that  the  two  separate  contracts 
under  which  Mississippi  buys  gas — one  having  been 
made  in  1929  and  amended  from  time  to  time,  cover¬ 
ing  gas  from  the  Carthage  field  in  Texas  and  North¬ 
ern  Louisiana  sources,  that  is  a  separate  contract, 
and  a  new  contract  under  which  we  buy  gas  from  the 
Corpus  Christi  line  starting  deliveries  in  1952 — are  by 
this  settlement  proposed  to  be  merged  and  one  aver¬ 
age  rate  established  instead  of  the  two  rates  than 
have  heretofore  been  in  effect. 

“ Mississippi’s  position  has  been  right  from  the 
start,  and  still  is,  that  we  will  not  agree  voluntarily 
to  that  rolled-in  rate  principle  applied  to  these  two 
contracts.  .  (Tr.  3101) 


771 


(7592) 


Counsel  for  Mississippi  stated  further: 

this  proposed  settlement  establishes  the  single 
rate  in  substitution  for  two  separate  rates  under  two 
separate  contracts  now  in  effect,  and  which  have  al¬ 
ways  been  in  effect  since  their  initiation — that  is, 
we  are  not  suggesting  anything  new  when  we  ask 
for  a  continuation  of  that  situation.  Mississippi  is 
firmly  opposed  to  the  elimination  of  the  separate 
identity  of  these  two  service  agreements,  and  is  op¬ 
posed  to  the  application  of  the  rolled-in  rate  principle 
to  these  two  contracts. 

•  •  •  •  • 

“As  to  the  rolled-in  rate  principle,  United  has  been 
the  principal  source  of  gas  for  Mississippi  since  the 
company  started  in  1929.  Prior  to  1952,  all  of  the 
gas  was  purchased  from  United  pursuant  to  this  1929 
contract,  and  all  of  it  came  from  either  East  Texas 
or  Northern  Louisiana  fields. 

7593 

“Starting  in  1952,  additional  gas  has  been  purchased 
under  a  second  contract  made  in  December  1951.  That 
is  the  one  .  .  .  referred  to  as  the  G-1447  facilities  and 
the  contract.  That  gas  comes  separately  and  entirely 
from  the  Texas  Gulf  Coast  through  a  pipe  line  500 
miles  long  that  is  devoted  to  no  other  purpose  except 
bringing  that  gas  up  to  the  Monroe  field  for  sale  to 
certain  pipe  line  companies  and  other  customers. 

“Mississippi  deems  it  essential  to  maintain  the 
separate  identity  of  these  two  contracts  and  the  gas 
which  is  purchased  under  the  two  contracts. 

“The  1929  contract  has  been  amended  a  number  of 
times,  and  in  1937  it  was  amended  to  include  some 
Rodessa  gas,  Cotton  Valley  and  other  fields  in  North- 
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west  Louisiana.  In  1945  it  was  amended  to  provide 
for  the  construction  of  the  Carthage-Sterlington  line 
which  brings  gas  from  the  Carthage  field  in  East  Texas 
to  the  Monroe  field  for  delivery.  That  contract  fixed 
a  rate  of  38  cents  demand  and  5  cents  commodity. 

“In  1949  an  amendment  provided  for  the  looping  of 
that  line  and  increased  the  volume  to  the  present 
contract  quantity  of  202,000  Mcf  per  day,  and  increased 
the  rate  then  by  agreement  to  45  cents  demand  and 
6M>  cents  commodity.”  (Tr.  3117,  3118,  3119). 

The  president  of  Mississippi,  objecting  to  the  proposed 
settlement,  “as  a  matter  of  policy”,  stated  (Tr.  3030-32) : 

“.  . .  Mississippi  River  Fuel’s  position,  as  a  matter 

of  policy _ is  that  we  are  opposed  to  this  settlement, 

which  raises  the  price  of  gas  that  we  receive  from 
United  from  their  Carthage-Sterlington  facilities  sub¬ 
stantially  above  what  we  are  presently  paying,  and 
what  they  filed  for. 

“The  reason  for  that  opposition,  as  a  matter  of 
policy,  is  that  it  was  the  contract  with  Mississippi 
River  Fuel  for  deliveries  from  Carthage  that  was  very 
instrumental  in  causing  that  facility  to  be  built,  way 
back.  At  that  time  gas  was  under  contract  to  United 
at  four  cents,  from  the  Carthage  producers,  and  we 
were  to  pay  what  is  now  a  very  low  price  for  gas  from 
that  facility. 

•  •  •  •  • 
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“We  feel  that  Mississippi  River  Fuel,  and  our  cus¬ 
tomers,  and  the  people  in  the  areas  that  we  served, 
have  a  proprietary  right  in  the  reserves,  in  the  account¬ 
ing  that  has  been  established  through  the  utilization 
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of  this  facility  for  so  many  years  in  the  form  of  de¬ 
preciation. 

“We  feel  that  we  and  onr  customers,  as  a  matter 
of  right,  have  a  right  to  the  advantages  that  will 
enure  from  those  gas  contracts  in  the  Carthage  Field, 
and  in  the  Sligo  Field,  and  in  other  fields  in  North 
Louisiana,  and  East  Texas. 

“Those  facilities,  and  the  gas  flowing  through  them 
cost  a  lot  less  than  the  new  facilities  and  the  new  gas 
purchased  to  support  the  new  facilities  of  United, 
which  is  a  30-inch  line  from  Corpus  Christi  to  Monroe, 
Louisiana. 

“We  also  buy  gas  from  that  line,  a  lesser  volume. 
We  have  no  objection  to  the  rate  we  are  now  paying 
on  either  of  these  facilities.’ *  ( Emphasis "addecrj-  \ 

'The  statement  that  the  Sterlington  line  was  built  to 
accommodate  Mississippi  is  not  correct.  The  line  was  au¬ 
thorized  in  Docket  No.  G-622  (4  F.P.C.  307)  for  the  trans¬ 
portation  by  United  of  114,000  Mcf  of  gas  per  day  for 
Tennessee  and  65,000  Mcf  per  day  to  augment  United’s 
supply  to  others  served  in  the  Monroe  Field.  In  fact,  the 
1945  contract  amendment  mentioned  by  counsel  for  Missis¬ 
sippi  was  contingent  on  the  Commission’s  allowing  the 
Carthage-Sterlington  line  to  be  used  to  supply  Mississippi 
although  the  line  was  primarily  built  to  transport  gas  for 
Tennessee,  and  incidentally  other  United  customers  in  the  / 
Monroe  Field,  including  Mississippi  This  original  certi-' 
ficate  was  amended  by  the  Commission’s  order  of  Novem¬ 
ber  9,  1945,  in  Docket  No.  G-622  (4  F.P.C.  1106)  which 
granted  authority  to  transport  172,000  Mcf  per  day  over 
this  Carthage-Sterlington  line  for  United’s  customers 
served  in  the  Monroe  Field.  This  represents  an  increase 
for  such  customers  from  65,000  Mcf  per  day.  But  nowhere 
is  Mississippi  accorded  any  preferential  rights. 
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Mississippi’s  position  is  based  npon  the  premise  that 
it  has  a  “proprietary  right”  (1)  in  the  gas  reserves  npon 
which  United  depends  for  the  gas  which  it  purchases  in 
the  Carthage  Field  in  Texas,  and  (2)  in  the  depreciation 
reserves  reflected  on  the  books  of  United  as  related  to 
United’s  Carthage-Sterlington  line;  that  Mississippi  has 
a  right  to  have  the  gas  reserves  in  the  Carthage  Field 
earmarked  for  its  nse  because  the  cost  of  this  gas  is  less 
per  Mcf  than  the  gas  supply  obtained  by  United  from  other 
sources  in  the  intervening  years  and  subsequent  to  the 
construction  of  the  Carthage-Sterlington  line ;  that  account¬ 
ing-wise  the  cost  of  transporting  such  gas  from  the 
Carthage  Field  to  United’s  Sterlington  compressor  station 
and  thence  to  its  point  of  delivery  to  Mississippi  is  less 
than  gas  from  other  sources,  because  substantial  deprecia¬ 
tion  has  accrued  on  such  facilities  so  that  the  net  invest¬ 
ment  today  is  less  than  the  net  investment  in  newer  lines 
where  the  costs  of  original  construction  were  higher,  and 
lesser  amounts  of  depreciation  have  been  accumulated;  and 
that  consequently  Mississippi  is  entitled  to  lower  rates  on 
earmarked  contract  volumes  from  the  Carthage  Feld. 

The  president  of  Mississippi,  in  stressing  proprietary 
rights  to  support  preferential  rates  for  gas  out  of  the 
Carthage  Field,  makes  reference  to  new  facilities  as  a  30- 
inch  line  from  Corpus  Christi,  Texas,  to  Monroe,  Louisiana, 
as  being  completely  and  physically  unrelated.  These  facili¬ 
ties  to  which  reference  is  made  are  facilities  authorized 
by  the  Commission  in  Docket  No.  Gr-1447  (10  F.P.C.  35). 
There  the  Commission,  in  referring  to  such  facilities  as 
well  as  other  facilities  involved  in 
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that  docket  which  include  a  major  gas-transmission  line 
from  Southern  Louisiana  to  Kosciusko,  Mississippi,  stated 
(pages  41,  42) : 
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1 ‘The  facilities  proposed  in  Docket  No.  G-1447  are 
intended  to  accomplish  these  general  objectives:  (1) 
Provide  for  a  more  balanced  withdrawal  and  distribu¬ 
tion  of  gas  supply  from  presently  connected  and  from 
new  gas  fields ;  (2)  increase  the  flexibility  of  the  present 
system;  and  (3)  enable  United  to  meet  the  increased 
requirements  of  present  customers  and  provide  ad¬ 
ditional  capacity  required  by  the  demands  of  new  cus¬ 
tomers  proposed  to  be  served. 

•  •  •  •  • 

“7»  addition  to  accomplishing  these  general  objec¬ 
tives,  United  proposes  to  make  new  sales  of  gas  to 
Texas  Eastern  Transmission  Corporation  (Texas 
Eastern)  and  to  Mississippi  River  Fuel  Corp.  (Missis¬ 
sippi  River),  as  follows: 

Peak  Day  (Mcf )  Annual  (Mef ) 

(Volumes  at  14.9  p^La.) 

Texas  Eastern  390,250  135,124,260 

Mississippi  River  150,000  52,448,885 

“United’s  proposed  project  is  designed  for  a  better 
balancing  of  gas  supply  in  relation  to  the  concentrated 
markets  which  United  now  serves  and  intends  to  serve. 
A  relation  of  estimated  requirements  by  districts  and 
points  of  delivery  in  such  district  to  the  location  of 
United’s  various  major  sources  of  gas  supply,  in¬ 
dicates  the  need  for  additional  facilities  if  the  system 
is  to  be  operated  in  the  manner  contemplated.  The 
estimated  peak  day  requirements  and  volumes  of  gas, 
exclusive  of  gas  transported  for  and  exchanged  with 
others,  which  could  be  made  available  through  exist¬ 
ing  and  proposed  facilities  to  meet  such  requirements, 
by  districts,  is  shown  to  he  as  follows : 
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District 

Peak  Day  1952-53 

Requirements  (Mcf) 

Supply  (Mcf) 

New  Orleans 

366,000 

855,000 

Dallas 

397,315 

451,000 

Houston 

402,700 

632,700 

San  Antonio 

313,100 

541,300 

Shreveport 

105,600 

351,500 

Southwest  Louisiana 

99,400 

313,400 

Jackson 

837,300 

230,300 

Beaumont 

264,300 

121,300 

Monroe 

802,519 

91,700 

[Total] 

[3,588,234] 

[3,588,200] 

•  *  • 
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“We  think  that  this  concentration  of  major  sources 
of  gas  supply  in  the  southern  portion  of  the  United 
system  requires  the  proposed  transmission  facilities 
in  order  to  properly  balance  markets  and  supply  in 
the  existing  system,  and  for  the  transportation  of 
large  volumes  of  gas  from  the  southern  part  of  the 
system  to  meet  the  requirements  of  customers  now 
served  and  proposed  to  be  served  in  the  Monroe  and 
Jackson  district  ’ ’  (Emphasis  added. ) 

With  respect  to  the  rate  proposed  by  United  for  the 
sales  of  the  new  quantities  of  gas  to  Texas  Eastern  and 
Mississippi,  the  Commission  stated  (10  F.P.C.  45-46) : 

“It  appears  from  the  record  that  United  assumed 
a  system-wide  rate  of  return  of  6  per  cent  and  then 
designed  a  rate  for  deliveries  to  Texas  Eastern  and 
to  Mississippi  River  which  would  result  in  the  revenues 
required  to  reach  the  assumed  over-all  return.  United 
submitted  a  system-wide  cost  of  service  study  includ¬ 
ing  a  6  per  cent  rate  of  return  which  shows  an  average 
cost  of  13.16  cents  per  Mcf  on  the  system.  However, 
the  record  shows  there  is  a  wide  disparity  in  rates 
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on  the  system,  both  above  and  below  the  indicated 
present  average  cost  of  service,  and  in  many  instances 
United  presently  is  making  sales  at  a  rate  less  than 
the  average  cost  of  purchased  gas.  The  conclusion  of 
the  pending  investigation  of  United’s  rates  should 
eliminate  undue  discrimination  and  may  result  in  a 
revision  of  the  company’s  rate  structure.” 

Thus  the  Commission,  in  authorizing  the  so-called  G-1447 
facilities,  anticipated  a  revision  of  United’s  rate  structure, 
which  is  exactly  what  the  proposed  settlement  does,  and 
to  which  Mississippi  objects. 

This  Commission  has  never  recognized  a  proprietary 
right  or  preferential  advantage  to  any  one  by  reason  of 
the  terms  of  a  contract  or  otherwise,  where  it  might  be 
claimed  that  such  individual  should  be  entitled  to  rates 
reflecting  costs  limited  to  specified  facilities  without  re¬ 
gard  for  over-all  costs  reflecting  system  operations.  The 
Commission  has  made  this  abundantly  clear  in  its  various 
decisions  relating  to  rates. 
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The  record  in  this  case  shows  that  United  receives  gas 
from  more  than  200  gas  fields.  The  gas  from  these  various 
fields  was  acquired  by  contract  under  many  varying  cir¬ 
cumstances  and  over  a  period  of  more  than  25  years.  Like¬ 
wise  United’s  gas  transmission  lines  were  built  at  various 
times  and  at  varying  costs.  The  cost  of  gas  under  dif¬ 
ferent  gas  purchase  contracts  varies  materially.  The  cost 
of  constructing  the  individual  items  of  property  likewise 
varies  with  the  year  of  construction.  Accrued  deprecia¬ 
tion  with  respect  to  different  items  of  property  varies  with 
the  type  of  property  and  the  length  of  time  the  facilities 
have  been  in  service.  It  goes  without  saying  that  it  would 
be  physically  impossible  to  design  a  scheme  of  rates  which 
would  reflect  costs  related  to  a  gas  supply  and  facilities 
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for  individual  customers  served  by  United  with  full  recogni¬ 
tion  of  “proprietary  rights”  in  the  gas  supply  and  facili¬ 
ties  by  which  they  are  served,  as  claimed  by  Mississippi 
in  this  proceeding. 

All  the  gas  received  by  Mississippi  from  United  is 
measured  through  the  same  meter  station  at  Mississippi’s 
Perryville  compressor  station.  Respecting  deliveries  of 
this  character  by  United  to  Texas  Gas,  less  than  a  mile  from 
Mississippi’s  Perryville  station,  the  Commission  said  in 
Opinion  No.  232,  issued  July  25,  1952 : 

.  .The  establishment  of  two  rates  for  the  same 
service  to  the  same  customer  at  the  same  point  of  de¬ 
livery  is  poor  rate  practice,  .  .  . 

“While  we  have  stated  above  that  the  charges  result¬ 
ing  from  the  application  of  the  $1.30  demand  charge 
and  the  12 commodity  charge  would  be  applicable 
to  the  additional  sales  herein  authorized  to  Texas  Gas, 
we  believe 
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that  the  rate  schedule  under  which  these  charges  will 
be  developed  should  contain  only  one  rate  with  a  single 
demand  and  commodity  charge  for  the  service  to 
be  rendered  to  Texas  Gas,  including  both  the  sales 
now  being  made  under  the  so-called  ‘Outside  Supply 
Agreement’,  dated  April  16,  1945,  and  the  additional 
sales  authorized  herein.  Such  rate  should  be  designed 
to  develop  the  same  revenue  as  would  be  developed 
by  the  two  rates  of  the  proposed  contract  with  Texas 
Gas  on  the  basis  of  deliveries  for  the  first  year  (1953) 
after  commencement  of  the  additional  deliveries  herein 
authorized.  For  1953,  total  estimated  revenues  under 
United’s  proposed  contract  would  be  $8,522,895,  made 
up  of  $6,220,335  commodity  revenue  and  $2,302,560 
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demand  revenue.  With  the  200,000  Mcf  per  day  maxi¬ 
mum  quantity  demand  herein  authorized  as  the  billing 
demand  and  with  estimated  sales  for  1953  of  53,591,000 
Mcf,  we  find  the  appropriate  demand  charge  to  be  96^ 
per  Mcf  per  month  and  the  commodity  charge  to  be 
11.6^  per  Mcf.  Such  a  rate  will  produce  revenues  of 
$8,520,556,  or  within  1/10  of  1%  of  the  revenues  esti¬ 
mated  by  the  company/’  (pp.  62,  63) 

The  settlement  rates  are  recommended  by  the  Commis¬ 
sion  staff  after  full  investigation  of  United’s  books  and 
records,  accepted  by  United,  and  approved  by  all  inter¬ 
veners  except  Mississippi.  However,  we  will  afford  to 
Mississippi  an  opportunity  to  be  fully  heard  on  its  claim 
that  it  has  a  right  to  separate  rates  as  opposed  to  a  rolled- 
in  rate  reflected  in  the  settlement. 

Because  we  find  it  to  be  fair  and  reasonable,  we  will 
approve  the  proposed  settlement  as  to  all  other  parties 
except  Mississippi,  as  provided  in  the  rate  settlement,  and 
require  United  to  maintain  its  present  schedule  of  rates 
applicable  to  sales  to  Mississippi  as  they  now  are  and  until 
further  order  of  the  Commission. 

Our  order  will  provide  for  prompt  hearing  as  to  Missis¬ 
sippi’s  right  to  separate  rates  as  claimed,  rather  than  a 
rolled-in  rate  for  its  total  service. 

7600 

The  Commission  further  finds: 

(1)  The  proposed  settlement  of  these  rate  proceedings 
on  the  basis  heretofore  described,  subject  to  the 
terms  and  conditions  hereinafter  ordered,  is  appro¬ 
priate  and  in  the  public  interest  in  carrying  out  the 
provisions  of  the  Natural  Gas  Act  and  should  be 
approved  and  made  effective  as  hereinafter  provided 
and  ordered. 
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(2)  The  rates  and  charges  as  contained  in  United’s  FPC 
Gas  Tariff,  Original  Volume  No.  1,  as  amended  by  its 
filings  at  Docket  Nos.  G-2019,  G-2074,  G-2210,  G-2220, 
and  G-2378,  heretofore  described,  are  not  just,  rea¬ 
sonable,  or  lawful  under  the  terms  and  provisions  of 
the  Natural  Gas  Act  and  should  be  disallowed  and 
denied,  as  hereinafter  provided  and  ordered,  ex¬ 
cept  as  to  the  rates  and  charges  presently  effective 
as  to  Mississippi  with  respect  to  which  a  further 
hearing  should  be  provided. 

(3)  Good  cause  exists  for  the  Commission  to  waive  its 
applicable  General  Rules  and  Regulations  to  the  ex¬ 
tent  that  United’s  FPC  Gas  Tariff,  First  Revised 
Volume  No.  1,  in  substantially  the  form  of  Exhibit 
No.  80,  with  the  exceptions  heretofore  noted  for 
Mississippi,  may  be  permitted  to  become  effective 
as  of  August  1, 1954. 

7601 

The  Commission  orders : 

(A)  The  increased  rates  and  charges  contained  in 
United’s  FPC  Gas  Tariff,  Original  Volume  No.  1, 
as  amended  by  its  filings  at  Docket  Nos.  G-2019, 
G-2074,  G-2210,  G-2220,  and  G-2378,  heretofore  de¬ 
scribed,  be  and  the  same  are  hereby  disallowed  and 
denied  except  insofar  as  such  rates  and  charges  are 
applicable  to  sales  and  services  to  Mississippi. 

(B)  Within  30  days  after  the  date  of  issuance  of  this 
order,  United  shall  revise  its  FPC  Gas  Tariff,  Origi¬ 
nal  Volume  No.  1,  as  to  all  sales  and  services 
rendered  by  it  to  its  utility  customers,  except 
Mississippi,  by  filing,  in  a  form  satisfactory  to  the 
Commission,  such  new  schedules  of  rates  and  charges 
for  the  sale  and  transportation  of  gas  in  interstate 
commerce  and  containing  the  rates  set  forth  here- 
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tofore  as  being  agreed-upon  between  the  parties 
and  to  be  effective  on  and  after  August  1,  1954  as 
are  necessary  to  effectuate  the  settlement  and  the 
terms  and  conditions  of  this  order. 

(C)  The  provisions  of  the  orders  of  the  Commission 
issued  at  Docket  No.  G-2019  on  August  1,  1952,  and 
January  14,  1953,  relating  to  Rate  Schedule  PL-3 
in  so  far  as  it  is  applicable  to  sales  of  natural  gas 
to  Mississippi,  and  orders  issued  at  Docket  No.  G- 
2210  on  July  10, 1953,  and  January  25, 1954,  relating 
to  Rate  Schedules  DG-C  and  G-C  in  so  far  as  they 
are  applicable  to  sales  of  natural  gas  to  Tyler  Gas 
shall  continue  in  full 
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force  and  effect  until  further  orders  of  the  Com¬ 
mission,  Provided ,  however,  That  the  effect  of  the 
order  issued  on  January  25,  1954,  at  Docket  No. 
G-2210  be  and  it  is  hereby  stayed  to  the  extent  that 
it  requires  Tyler  Gas  to  pay  more  than  17 <  per 
Mcf  for  gas  purchased  under  the  first  block  of  Rate 
Schedule  DG-C  and  more  than  12.5^  per  Mcf  under 
the  second  block  thereof,  and  more  than  16^  per 
Mcf  for  all  gas  purchased  under  Rate  Schedule  G-C, 
all  as  provided  in  the  settlement,  pending  determina¬ 
tion  of  the  issues  raised  by  Tyler  Gas  and  Tyler  in 
their  petitions  to  intervene;  and  Provided  further, 
That  Tyler  Gas  shall  not  be  required  to  pay  United 
more  than  12.5^  per  Mcf  for  all  gas  purchased  under 
Rate  Schedule  IND-C. 

(D)  Within  30  days  from  the  date  of  issuance  of  this 
order.  United  shall  refund  to  its  customers,  except 
Mississippi  the  difference  between  (a)  the  amounts 
actually  billed  by  United  under  the  applicable  pro¬ 
posed  increased  rates  filed  by  it  at  Docket  Nos. 
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G-2019,  G-2074,  G-2210,  and  G-2220,  and  (b)  the 
amounts  which  wonld  have  been  collected  if  snch 
customers  were  billed  (1)  under  the  applicable  pro¬ 
posed  settlement  rate,  or  (2)  under  the  superseded 
rate  in  the  various  proceedings,  if  such  superseded 
rate  is  higher  than  the  settlement  rate  for  the  appli¬ 
cable  period  beginning  with  the  effective  date  of  the 
proposed  increased  rates,  i.e.,  January  3,  1953,  in 
Docket  No.  G-2019, 
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July  28,  1953,  in  Docket  No.  G-2074,  December  25, 
1953,  in  Docket  No.  G-2210,  and  January  1,  1954  in 
Docket  No.  G-2220,  all  as  heretofore  described,  to¬ 
gether  with  interest  at  the  rate  of  6%  per  annum 
from  the  respective  date  of  receipt  of  such  excess 
amounts  to  the  date  of  refund.  United  shall  bear 
all  costs  incident  to  the  making  of  such  refund. 

(E)  Within  45  days  from  the  date  of  issuance  of  this 
order,  United  shall  report  to  the  Commission,  in 
writing  and  under  oath,  the  details  of  its  calculations 
resulting  in  the  refund  ordered  pursuant  to  para¬ 
graph  (D),  together  with  a  copy  of  releases  from 
its  customers  with  respect  to  such  refund. 

(F)  The  Commission  reserves  the  right  to  reject  all  or 
any  part  of  the  revised  tariff  or  tariff  sheets  to  be 
filed  by  United  to  effectuate  the  settlement  agreed 
upon  by  the  parties  supporting  it,  and  in  lieu  thereof 
to  prescribe  by  further  order  appropriate  rates, 
charges,  classifications,  rules,  regulations,  and  prac¬ 
tices,  consistent  with  the  settlement  agreement. 

(G)  In  view  of  the  claimed  right  by  Mississippi  to  sepa¬ 
rate  rates  as  opposed  to  the  rolled-in  rate  reflected 
in  the  settlement,  a  public  hearing  be  held  on  Novem¬ 
ber  16, 1954,  at  10:00  a.m.  (EST)  in  a  Hearing  Room 
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of  the  Federal  Power  Commission,  441  G  Street, 
N.  W.,  Washington,  D.  C.,  concerning  the  issues 
raised  by  Mississippi  respecting  its  right  to  separate 
rates  and  related  issues. 
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(H)  Interested  State  commissions  may  participate  as 
provided  by  Sections  1.8  and  1.37(f)  of  the  Com¬ 
mission’s  Rules  of  Practice  and  Procedure  [18  CFR 
1.8  and  1.37(f)]. 

(I)  The  rate  investigation  proceeding  instituted  by  the 
Commission  in  Docket  No.  G-1142,  as  heretofore  de¬ 
scribed,  be  and  the  same  is  hereby  dismissed  and 
terminated  in  all  respects  except  in  so  far  as  it 
relates  to  the  rates  and  charges  applicable  to  Mis¬ 
sissippi,  Tyler  Gas,  and  to  Mobile  for  resale  to 
Ideal  Cement  Company  for  industrial  use. 

( J)  The  show-cause  proceeding  in  Docket  No.  G-1508,  as 
heretofore  described,  be  and  it  is  hereby  dismissed 
and  terminated  on  grounds  of  mootness,  and  United 
shall  within  30  days  from  the  issuance  of  this  order 
move  to  dismiss  the  suit  filed  by  it  on  or  about  Oc¬ 
tober  19,  1950,  in  the  United  States  District  Court 
for  the  District  of  Columbia,  Civil  Action  No.  4680-50 
and  styled  United  Gas  Pipe  Line  Company  v.  Fed¬ 
eral  Power  Commission,  et  al.,  and  shall  within  5 
days  from  the  issuance  of  an  order  by  such  Court 
thereon  report  to  the  Commission,  in  writing,  under 
oath,  the  Court’s  action  in  that  respect. 

(K)  United  shall,  within  30  days  from  issuance  of  this 
order,  move  to  withdraw  the  proposed  notices  of 
cancellation  involving  those  rate  schedules  listed 
under  Part  I  to  Appendix  A  to  this  order,  covering 
sales  and  services  subject  to  the  jurisdiction  of  the 
Commission,  all  as  heretofore  described  in 
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this  order  and  in  the  statement  of  record,  and  United 
shall  charge  such  customers  the  applicable  town- 
border  rate  from  and  after  August  1,  1954. 

(L)  United  shall,  within  30  days  from  issuance  of  this 
order,  file  with  the  Commission  executed  service 
agreements  with  the  customers  listed  in  Part  II  to 
Appendix  A  to  this  order,  to  cover  sales  and  serv¬ 
ices  subject  to  the  jurisdiction  of  the  Commission, 
all  as  heretofore  described  in  this  order  and  in  the 
statement  of  record,  and  United  shall  charge  such 
customers  the  applicable  town-border  rate  from  and 
after  August  1,  1954. 

(M)  Suspension  of  United’s  proposed  notices  of  can¬ 
cellation  filed  on  July  3,  1952,  as  they  may  have 
been  amended,  and  as  listed  in  Part  III  to  Appendix 
A  to  this  order  be  and  the  same  hereby  is  ter¬ 
minated  ;  and  said  notices  of  cancellation  be  and  the 
same  hereby  are  allowed  to  become  effective  as  of 
January  3, 1953. 

(N)  The  rates  and  charges  agreed  upon  by  the  parties 
for  the  sale  of  gas  for  industrial  use  only  in  the 
Jackson  Bate  Zone  shall  not  be  applicable  to  the 
sale  of  gas  by  United  to  Mobile  for  resale  to  Ideal 
Cement  Company. 

(O)  The  proceedings  in  Docket  Nos.  G-2019,  G-2074, 
G-2210,  G-2220,  and  G-2378  be  and  they  are  hereby 
terminated  in  all  respects,  except  that  (1)  the  pro¬ 
ceedings  in  Docket  No.  G-2019  shall 
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remain  open  for  the  determination  of  whether  sep¬ 
arate  rates,  rather  than  a  rolled-in  rate  shall  be 
applicable  to  Mississippi;  and  (2)  the  proceedings 
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in  Docket  No.  G-2210  shall  remain  open  for  the 
purpose  of  (a)  determining  what  is  the  just  and 
reasonable  rate  to  be  charged  by  United  to  Mobile 
for  resale  to  Ideal  Cement  Company  following  such 
time  as  the  decision  of  the  United  States  Court  of 
Appeals  for  the  Third  Circuit  in  the  Mobile  case 
shall  become  final,  and  (b)  in  view  of  the  pending 
appeal  of  Tyler  Gas  and  Tyler  in  the  United  States 
Court  of  Appeals  for  the  Fifth  Circuit,  referred 
to  previously,  and  their  petitions  to  intervene  in  the 
proceedings  in  Docket  No.  G-2210,  determining  the 
matters  involved  and  issues  presented  by  the  peti¬ 
tions  to  intervene  of  Tyler  Gas  and  Tyler. 

(P)  United  shall,  over  the  signature  of  a  responsible 
officer,  file  with  the  Commission,  within  30  days  from 
the  date  of  the  issuance  of  this  order,  in  writing  and 
under  oath,  an  original  and  4  conformed  copies  of 
its  acceptance  of  the  terms  and  conditions  of  this 
order. 
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(Q)  This  order  is  without  prejudice  to  any  findings  or 
orders  which  have  been  or  may  hereafter  be  made 
by  the  Commission,  and  is  without  prejudice  to  any 
claims  or  contentions  which  may  be  made  by  the 
Commission,  United,  or  any  other  affected  party 
hereto,  in  any  proceeding  now  pending  or  hereafter 
instituted  by  or  against  United  or  any  other  com¬ 
panies  or  persons. 

By  the  Commission.  Commissioner  Stueck  concurring  in 
the  result  only. 

Leon  M.  Fuqttay, 

Secretary. 

Adopted:  October  26,  1954 
Issued:  November  2,  1954 


786 


7632 

UNITED  STATES  OF  AMERICA 
FEDERAL  POWER  COMMISSION 


Docket  Nos.  G-1142,  G-X508,  G-2019,  G-2074,  G-2210,  G-2220, 

and  G-2378 


In  the  Matter  of 
United  Gas  Pipe  Line  Company 


PuUUon  of  Mississippi  Hirer  Fuel  Corporation  for  Rehearing 

Comes  Now,  Mississippi  River  Fuel  Corporation  (here¬ 
inafter  called  “Mississippi”)  and  presents  this  its  peti¬ 
tion  and  application  for  rehearing  of  the  Order  of  the  Fed¬ 
eral  Power  Commission  (hereinafter  called  the  “Commis¬ 
sion”)  adopted  October  26, 1954,  issued  November  2, 1954, 
in  the  above  matters  approving  a  proposed  settlement  of 
rate  proceedings  and  ordering  United  Gas  Pipe  Line  Com¬ 
pany  (hereinafter  called  “United”)  to  revise  its  FPC  Gas 
Tariff,  Original  Volume  No.  1,  except  as  to  rates  relating 
to  Mississippi,  by  filing  such  new  schedules  as  may  be  nec¬ 
essary  to  effectuate  the  settlement  and  the  terms  and  con¬ 
ditions  of  said  Order.  The  rehearing  herein  applied  for 
is  made  upon  each  and  all  of  the  errors,  objections  and 
grounds  set  forth  in  the  following  Specifications  of  Errors. 
Each  matter  set  forth  therein  constitutes  an  objection  and 
exception  to  the  Order  of  the  Commission  and  the  Commis¬ 
sion  erred  in  every  such  respect. 
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Specifications  of  Ebbobs 

1.  The  Commission  has  found  that  the  rates  and  charges, 
as  contained  in  United’s  FPC  Gas  Tariff,  Original  Volume 
No.  1,  as  amended  by  its  filings  in  Docket  Nos.  G-2019,  G- 
2074,  G-2210,  G-2220  and  G-2378,  are  not  just,  reasonable 
and  lawful  under  the  terms  and 
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provisions  of  the  Natural  Gas  Act  and  should  be  disallowed 
and  denied  except  as  to  the  rates  and  charges  presently 
effective  as  to  Mississippi  (Finding  (2);  Order  (A)). 
Having  found  that  said  proposed  rates  and  charges  are 
not  just,  reasonable  or  lawful,  the  Commission  erred  in 
not  making  the  same  finding  as  to  the  rates  and  charges 
presently  effective  as  to  Mississippi.  A  rate  found  to  be 
not  lawful  as  to  all  other  purchasers  under  the  filings  in 
Docket  No.  G-2019  is  also  not  lawful  as  to  Mississippi 
The  Commission  committed  error  in  thus  excluding  Mis¬ 
sissippi  from  said  finding. 

2.  The  Commission  finds  that  the  proposed  settlement 
is  fair  and  reasonable  and  the  same  is  approved  as  to  all 
parties  except  Mississippi,  and  that  the  settlement  is  ap¬ 
propriate  and  in  the  public  interest  in  carrying  out  the 
provisions  of  the  Natural  Gas  Act  and  should  be  approved 
and  made  effective  notwithstanding  the  objection  of  Mis¬ 
sissippi  thereto  (Opinion  p.  30;  Finding  (1)).  In  making 
said  findings,  the  Commission  has  failed  to  perform  its 
statutory  duty  to  determine  the  just  and  reasonable  rates 
and  charges  thereafter  to  be  observed,  and  in  failing  to 
fix  such  rates  by  order  has  acted  in  violation  of  the  manda¬ 
tory  requirements  of  Sections  4  and  5  of  the  Natural  Gas 
Act. 

3.  If  the  finding  that  the  proposed  settlement  is  fair  and 
reasonable  and  is  appropriate  and  in  the  public  interest 
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and  should  be  approved  and  made  effective,  as  set  forth 
in  Paragraph  2  above,  is  to  be  considered  as  a  finding  that 
the  rates  proposed  by  said  settlement  are  just  and  reason¬ 
able  under  the  requirements  of  the  Natural  Gas  Act,  then 
the  Commission  committed  error  in  requiring  that  United 
should  maintain  in  effect  the  rates  and  charges  now  appli¬ 
cable  to  sales  and  services  to  Mississippi,  and  said  Order 
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established  undue  preferences  and  advantages  to  others 
and  subjects  Mississippi  to  undue  prejudice  and  disad¬ 
vantage,  and  maintains  unreasonable  differences  in  rates 
and  charges  contrary  to  the  requirements  of  Section  4  of 
the  Natural  Gas  Act;  and  the  Commission  erred  in  order¬ 
ing  United  to  revise  its  FPC  Gas  Tariff,  Original  Volume 
No.  1,  except  as  to  Mississippi,  by  filing  such  new  schedules 
of  rates  and  charges  as  are  necessary  to  effectuate  the 
settlement  and  the  terms  and  conditions  of  said  Order. 

4.  The  Commission  at  Page  23  of  its  opinion  states  as 
follows : 

“But  we  can  only  find  from  a  full  consideration  of 
the  record  and  all  that  has  been  said  on  behalf  of  Mis¬ 
sissippi,  that  it  seeks  only  to  maintain  two  separate 
rates  for  gas  purchased  from  United  because  it  now  has 
two  rates  established  under  fortuitous  past  circum¬ 
stances.” 

On  Page  30  of  its  opinion  the  Commission  states: 

.  However,  we  will  afford  to  Mississippi  an  op¬ 
portunity  to  be  fully  heard  on  its  claim  that  it  has  a 
right  to  separate  rates  as  opposed  to  a  rolled-in  rate 
reflected  in  the  settlement.  99 

•  •  •  •  • 

“Our  order  will  provide  for  prompt  hearing  as  to 
Mississippi’s  right  to  separate  rates  as  claimed,  rather 
than  a  rolled-in  rate  for  its  total  service.” 
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By  Paragraph  (G)  of  the  Order,  a  public  hearing  has  been 
set  "concerning  the  issnes  raised  by  Mississippi  respect¬ 
ing  its  right  to  separate  rates  and  related  issnes.”  In 
Paragraph  (O)  of  the  Order  the  Commission  states  that 

. . .  the  proceedings  in  Docket  No.  G-2019  shall  remain 
open  for  the  determination  of  whether  separate  rates, 
rather  than  a  rolled-in  rate,  shall  be  applicable  to  Mis¬ 
sissippi.  .  .  .” 

In  limiting  the  hearing  to  the  form  of  the  rate  and  to 
the  sole  question  of  determining  whether  separate  rates 
rather  than 
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a  rolled-in  rate  shall  be  applicable  to  Mississippi,  the  Com¬ 
mission  has  denied  Mississippi  its  right  to  a  hearing  in 
violation  of  Sections  4  and  5  of  the  Natural  Gas  Act  and 
the  Administrative  Procedure  Act  and  the  Fifth  Amend¬ 
ment  to  the  Constitution  of  the  United  States. 

The  Commission  has  found  that  a  deficiency  in  United’s 
rates  and  charges  in  the  Northern  area  is  $4,058,998  and 
thus  has  foreclosed  by  its  Order  any  inquiry  into  what  the 
deficiency,  if  any,  in  United’s  rates  and  charges  actually 
may  be  (Opinion  p.  13).  In  effect,  the  Commission  has 
decided  that  Mississippi  must  provide  $1,349,183  of  the 
settlement  increase  (Exhibit  79). 

5.  If  the  finding  is  that  the  settlement  is  fair  and  reason¬ 
able  and  is  appropriate  and  in  the  public  interest  and  should 
be  approved  and  made  effective,  as  set  forth  in  Paragraph 
2  above,  then  such  finding  and  the  Order  of  the  Commis¬ 
sion  requiring  United  to  file  new  schedules  of  rates  and 
charges  to  effectuate  such  settlement,  except  as  to  Mis¬ 
sissippi,  is  without  support  of  substantial  evidence  in  the 
following  particulars: 

(a)  The  exhibits  referred  to  in  the  Commission  Opin¬ 
ion,  Nos,  77,  78,  79  and  80,  were  not  sponsored  by  any 
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witness  and  were  objected  to  by  counsel  for  Mississippi 
(Tr.  3081;  3088). 

(b)  No  opportunity  was  given  for  cross-examina¬ 
tion  of  any  of  the  witnesses  of  United  and  no  Staff 
witnesses  have  testified  as  yet.  The  order  of  April  1, 
1953  fixing  the  procedure  in  these  proceedings  is  not 
completely  stated  at  Page  8  of  the  Opinion.  A  refer¬ 
ence  to  that  order  clearly  shows  that  cross-examination 
is  to  take  place  only  after  the  conclusion  of  United’s 
direct  case  in  support  of  all  dockets.  United’s  case 
has  not  yet  been  concluded. 
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(c)  The  adoption  of  a  rate  base  from  Exhibit  77  is 
made  without  disclosing  the  reasons  and  basis  therefor, 
as  required  by  the  Administrative  Procedure  Act. 

(d)  The  use  of  a  rate  of  return  of  6%  is  made  with¬ 
out  any  finding  that  it  is  a  fair  and  reasonable  rate 
for  United  and  without  any  support  therefor  in  the 
record;  and  the  Opinion  of  the  Commission  does  not 
set  forth  the  reasons  or  basis  in  support  of  said  6% 
rate  of  return  as  is  required  by  law  ( Northern  Natural 
Oas  Company  v.  Federal  Power  Commission,  206  F. 
2d  690). 

(e)  The  statements  in  the  Opinion  that  the  alloca¬ 
tion  procedures  followed  in  this  case  are  in  accordance 
with  the  principles  adopted  in  the  Commission’s  Opin¬ 
ion  No.  225,  In  the  Matter  of  Atlantic  Seaboard  Cor¬ 
poration,  Docket  No.  0-1175  et  al.  and  Opinion  No.  228, 
In  the  Matter  of  Northern  Natural  Gas  Company, 
Docket  No.  0-1382,  et  al.  are  only  partly  correct  The 
classification  of  costs  between  demand  and  commodity 
components  has  been  followed,  but  the  results  do  not 
support  the  rates  which  are  proposed  by  the  settlement 
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By  Paragraph  (G)  of  the  Order,  a  public  hearing  has  been 
set  “concerning  the  issues  raised  by  Mississippi  respect¬ 
ing  its  right  to  separate  rates  and  related  issues.”  In 
Paragraph  (0)  of  the  Order  the  Commission  states  that 
the  proceedings  in  Docket  No.  G-2019  shall  remain 
open  for  the  determination  of  whether  separate  rates, 
rather  than  a  rolled-in  rate,  shall  be  applicable  to  Mis¬ 
sissippi.  .  .  .” 

In  limiting  the  hearing  to  the  form  of  the  rate  and  to 
the  sole  question  of  determining  whether  separate  rates 
rather  than 
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a  rolled-in  rate  shall  be  applicable  to  Mississippi,  the  Com¬ 
mission  has  denied  Mississippi  its  right  to  a  hearing  in 
violation  of  Sections  4  and  5  of  the  Natural  Gas  Act  and 
the  Administrative  Procedure  Act  and  the  Fifth  Amend¬ 
ment  to  the  Constitution  of  the  United  States. 

The  Commission  has  found  that  a  deficiency  in  United’s 
rates  and  charges  in  the  Northern  area  is  $4,058,998  and 
thus  has  foreclosed  by  its  Order  any  inquiry  into  what  the 
deficiency,  if  any,  in  United’s  rates  and  charges  actually 
may  be  (Opinion  p.  13).  In  effect,  the  Commission  has 
decided  that  Mississippi  must  provide  $1,349,183  of  the 
settlement  increase  (Exhibit  79). 

5.  If  the  finding  is  that  the  settlement  is  fair  and  reason¬ 
able  and  is  appropriate  and  in  the  public  interest  and  should 
be  approved  and  made  effective,  as  set  forth  in  Paragraph 
2  above,  then  such  finding  and  the  Order  of  the  Commis¬ 
sion  requiring  United  to  file  new  schedules  of  rates  and 
charges  to  effectuate  such  settlement,  except  as  to  Mis¬ 
sissippi,  is  without  support  of  substantial  evidence  in  the 
following  particulars: 

(a)  The  exhibits  referred  to  in  the  Commission  Opin¬ 
ion,  Nos,  77,  78,  79  and  80,  were  not  sponsored  by  any 
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witness  and  were  objected  to  by  counsel  for  Mississippi 
(Tr.  3081;  3088). 

(b)  No  opportunity  was  given  for  cross-examina¬ 
tion  of  any  of  the  witnesses  of  United  and  no  Staff 
witnesses  have  testified  as  yet.  The  order  of  April  1, 
1953  fixing  the  procedure  in  these  proceedings  is  not 
completely  stated  at  Page  8  of  the  Opinion.  A  refer¬ 
ence  to  that  order  clearly  shows  that  cross-examination 
is  to  take  place  only  after  the  conclusion  of  United’s 
direct  case  in  support  of  all  dockets.  United’s  case 
has  not  yet  been  concluded. 
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(c)  The  adoption  of  a  rate  base  from  Exhibit  77  is 
made  without  disclosing  the  reasons  and  basis  therefor, 
as  required  by  the  Administrative  Procedure  Act 

(d)  The  use  of  a  rate  of  return  of  6%  is  made  with¬ 
out  any  finding  that  it  is  a  fair  and  reasonable  rate 
for  United  and  without  any  support  therefor  in  the 
record;  and  the  Opinion  of  the  Commission  does  not 
set  forth  the  reasons  or  basis  in  support  of  said  6% 
rate  of  return  as  is  required  by  law  ( Northern  Natural 
Oas  Company  v.  Federal  Power  Commission,  206  F. 
2d  690). 

(e)  The  statements  in  the  Opinion  that  the  alloca¬ 
tion  procedures  followed  in  this  case  are  in  accordance 
with  the  principles  adopted  in  the  Commission’s  Opin¬ 
ion  No.  225,  In  the  Matter  of  Atlantic  Seaboard  Cor¬ 
poration,  Docket  No.  G-1175  et  al.  and  Opinion  No.  228, 
In  the  Matter  of  Northern  Natural  Oas  Company, 
Docket  No.  G--1382,  et  al.  are  only  partly  correct.  The 
classification  of  costs  between  demand  and  commodity 
components  has  been  followed,  but  the  results  do  not 
support  the  rates  which  are  proposed  by  the  settlement 
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and  no  finding  has  been  made  by  the  Commission  that 
the  proposed  rates  are  supported  by  the  cost  alloca¬ 
tion  procedures  referred  to.  In  addition,  the  use  of  a 
single  peak  day  period  in  allocating  demand  costs  is 
contrary  to  the  procedures  heretofore  used  and  ap¬ 
proved  by  the  Commission  wherein  a  three-day  con¬ 
tinuous  sustained  peak  period  has  been  utilized. 

(f)  The  Commission  failed  to  determine  to  what 
extent  the  producers  supplying  gas  to  United  have  filed 
their  contracts  pursuant  to  Order  No.  174-A. 

(g)  The  Commission  erred  in  the  use  of  the  prices 
charged 
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by  Union  Producing  Company,  an  affiliate  of  United, 
for  gas  purchased  from  said  affiliate,  whereas  the  Com¬ 
mission  should  have  determined  the  price  that  should 
be  allowed  in  accordance  with  the  principles  established 
in  the  Panhandle  decision  (Opinion  No.  269),  and  in 
refusing  to  determine  the  reasonableness  of  prices  paid 
by  United  to  said  affiliate  and  to  other  producers. 

(h)  In  approving  said  settlement  the  Commission 
did  so  on  the  basis  of  1952  costs  although  1953  data 
had  been  submitted  by  United  to  the  Staff  and  all  par¬ 
ties,  although  not  introduced  in  the  record. 

(i)  Upon  inquiry  by  Commissioner  Draper  as  fol¬ 
lows:  “Is  it  your  position  that  the  record  in  this  case 
will  support  the  rates  which  you  are  now  willing  to 
accept  in  the  so-called  settlement  Staff  Counsel  Mc¬ 
Allister  replied:  “The  record  will  not  support  them” 
(Tr.  3165). 

6.  The  Commission  erred  in  many  statements  in  the 
opinion  relating  to  Mississippi’s  position  as  stated  by  its 
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President  and  its  Counsel  in  these  proceedings  (Opinion, 
pp.  21-30)  in  the  following  respects : 

(a)  On  Page  22  of  the  Opinion  the  Commission 
states : 

.  .  But  neither  Mississippi’s  president  in  voicing 
objection  to  the  settlement,  nor  its  counsel,  at  any  time, 
took  exception  to  a  single  figure  or  named  so  much  as 
one  isolated  circumstance  where  basic  and  recognized 
principles  of  allocation  had  not  been  employed.” 

On  the  contrary,  the  use  of  a  single  peak  day  for  allo¬ 
cating  demand  charges  was  wrong  and  objection  was 
made  to  adding  costs  from  the  Southern  Area  to  the 
Northern  Area  and  in  averaging  all  costs  in  the  allo¬ 
cation  procedures.  Other  objections  were  made  (Tr. 
3121;  3124-3125). 
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(b)  On  Page  22  of  the  Opinion  the  Commission 
states : 

.  .  Furthermore,  no  claim  was  made  that  any 
peculiar  fact  or  facts  warranted  or  required  deviation 
from  fundamental  and  established  methods  of  alloca¬ 
tion  pronounced  by  the  Commission  in  its  prior  deci¬ 
sions  and  employed  in  these  proceedings  in  determin¬ 
ing  the  cost  of  service  agreed  upon.” 

The  particular  facts  of  the  making  of  the  two  con¬ 
tracts  which  Mississippi  had  with  United  were  stated 
to  be  the  reason  for  not  using  allocation  methods  of 
averaging  all  costs,  and  for  maintaining  the  separate 
identity  and  integrity  of  the  two  contracts  (Tr.  3101; 
3118-3121). 

(c)  On  Page  23  of  the  Opinion  the  Commission 
states : 

“But  we  can  only  find  from  a  full  consideration  of 
the  record  and  all  that  has  been  said  on  behalf  of  Mis- 
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sissippi,  that  it  seeks  only  to  maintain  two  separate 
rates  for  gas  purchased  from  United  because  it  now 
has  two  rates  established  under  fortuitous  past  cir¬ 
cumstances.’ 7 

Mississippi  has  two  separate  contracts  which  were 
negotiated  separately  for  separate  sources  of  gas  and 
the  maintenance  of  the  separate  contracts  are  as  im¬ 
portant  as  the  maintenance  of  separate  rates  appli¬ 
cable  thereto.  The  excerpts  which  the  Commission 
quotes  from  statements  on  behalf  of  Mississippi  are 
selected  excerpts  which  do  not  set  forth  in  full  the  posi¬ 
tion  stated  by  Mississippi.  Other  objections  made 
were:  The  amount  United  is  entitled  to  is  not  known 
(Tr.  3033);  the  fairness  of  producers’  prices  is  not 
known  (Tr.  3033);  best  procedure  is  to  go  forward 
and  determine  reasonable  rates  (Tr.  3035-3036) ;  doubt 
that  the  filed  PL-3  rate  of  65^  demand  and  9$  com¬ 
modity  can  be  sustained  (Tr.  3121) ;  investigation  of 
rates  charged  by  Union  Producing  Company  and  other 
producers  may  result  in  lower  rates  (Tr.  3124) ;  Mis¬ 
sissippi’s  customers  are  being  asked  to  subsidize  other 
customers  (Tr.  3122) ;  settlement  is  based  on  expedi¬ 
ency  and  to 
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avoid  burdensome  task  of  rate  hearing  (Tr.  3118)  which 
is  substantially  admitted  by  United  (Tr.  3112)  and  the 
Staff  (Tr.  3165). 

7.  The  Commission  erred  in  ordering  the  establishment 
of  a  rolled-in  rate  for  the  Northern  Area,  other  than  deliv¬ 
eries  at  Kosciusko,  for  the  following  reasons : 

(a)  The  Commission  made  reference  to  and  quoted 
from  the  opinion  rendered  in  Docket  No.  0L1447  in 
which  United  obtained  authority  to  construct  the  line 
to  Kosciusko  and  the  Corpus  Christi  line,  apparently 
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as  a  basis  for  justifying  a  rolled-in  rate  for  certain 
deliveries,  although  a  separate  rate  is  authorized  in 
the  settlement  for  the  Kosciusko,  line,  thereby  estab¬ 
lishing  separate  rates  for  separate  sources  of  gas 
delivered  in  the  Northern  Area. 

The  proceedings  in  Docket  No.  G-1447  justify  and 
support  a  separate  cost  allocation  for  separate  sources 
and  facilities,  rather  than  an  averaging  method.  The 
settlement  recognizes  this  by  approving  a  separate 
rate  for  the  Kosciusko  deliveries,  instead  of  a  rolled- 
in  rate  for  all  deliveries  in  the  Northern  Area. 

(b)  On  Page  29  of  the  Opinion  the  Commission  char¬ 
acterizes  the  claim  of  Mississippi  as  involving  a  re¬ 
quirement  to  establish  a  separate  rate  for  individual 
customers.  Mississippi  is  not  asking  for  separate  rates 
for  individual  customers  but  merely  is  asking  that 
United’s  Northwest  Louisiana-East  Texas  system  be 
treated  separately  from  the  Corpus  Christi  pipe  line 
for  purposes  of  determining  the  rates  to  be  charged  for 
gas  from  two  separate  sources. 

(c)  The  whole  basis  of  the  rolled-in  rate,  as  stated 
by  the  Commission,  is  that  all  the  gas  delivered  by 
United  to  Mississippi  is  received  at  Mississippi’s 
Perryville  Compressor  Station.  This 
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principle  would  disregard  entirely  the  cost  involved 
for  the  different  service  from  different  sources  and 
through  different  pipe  line  systems.  The  record  fails 
to  show  the  relative  costs  of  rendering  service  from 
the  two  pipe  line  systems  nor  the  separate  costs  of 
gas  to  supply  such  systems ;  and  fails  to  show  any  equal 
benefits  to  customers  of  Mississippi  and  customers  of 
the  other  pipe  lines  taking  gas  from  United. 
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8.  The  Commission  erred  in  depriving  Mississippi  of  the 
rights  which  it  has  by  virtue  of  its  contract  made  with 
United  in  1945  for  the  purpose  of  gas  to  be  delivered 
through  United’s  Northwest  Louisiana-East  Texas  facili¬ 
ties  without  any  hearing  with  respect  thereto  and  without 
making  any  finding  that  the  continuance  of  said  contract 
and  the  retention  of  Mississippi’s  rights  thereunder  would 
be  unlawful  under  the  Natural  Gas  Act 

9.  The  Commission  erred  in  ordering  United  to  file  rate 
schedules  increasing  the  rate  known  as  the  PL-3  rate  in 
Docket  No.  G-2019  to  a  rate  higher  than  that  filed  by  United 
and  in  so  doing  ordered  an  increase  in  rates  contrary  to  the 
provisions  of  Section  5  of  the  Natural  Gas  Act. 

10.  Although  the  Commission  found  that  the  rates  stated 
in  the  PL-3  rate  schedule  in  Docket  No.  G-2019  were  not 
just,  reasonable  or  lawful  under  the  Natural  Gas  Act  (Find¬ 
ing  (2);  Order  (A)),  the  Commission  ordered  refunds  to 
be  made  to  all  customers  except  Mississippi  and  thus  the 
Commission’s  Order  permits  United  to  retain  rates  col¬ 
lected  from  Mississippi  found  by  the  Commission  not  to 
be  just,  reasonable  or  lawful. 

11.  In  page  30  of  the  Opinion,  the  Commission  stated: 

“However,  we  will  afford  to  Mississippi  an  oppor¬ 
tunity  to  be  fully  heard  on  its  claim  that  it  has  a  right 
to  separate  rates  as  opposed  to  a  rolled-in  rate  reflected 
in  the  settlement.” 
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And  in  the  Order  the  Commission  stated  at  Page  34: 

“(G)  In  view  of  the  claimed  right  by  Mississippi  to 
separate  rates  as  opposed  to  the  rolled-in  rate  reflected 
in  the  settlement,  a  public  hearing  be  held  on  Novem¬ 
ber  16, 1954,  at  10 :00  ajn.  (EST)  in  a  Hearing  Boom 
of  the  Federal  Power  Commission,  441  G  Street,  N.W., 
Washington,  D.  C.,  concerning  the  issues  raised  by 
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Mississippi  respecting  its  right  to  separate  rates  and 
related  issues.” 

By  the  foregoing  finding  and  Order  the  Commission  has 
purported  to  place  the  burden  of  proof  on  Mississippi, 
whereas  under  Section  5  of  the  Natural  Gas  Act  the  burden 
of  piuof  is  upon  United  as  to  the  increased  rate  in  Docket 
No.  G-2019,  and  upon  the  Commission  Staff  in  Docket  No. 
G-1142. 

Wherefore,  Mississippi  prays  that  the  Commission  will 
grant  rehearing  of  its  Order  issued  November  2,  1954  in 
the  above  entitled  matters,  and  upon  such  rehearing  will 
vacate  and  set  aside  said  Order  and  proceed  to  a  determina¬ 
tion  of  just  and  reasonable  rates  to  be  charged  by  United. 

Respectfully  submitted, 

Mississippi  River  Fuel  Corporation 

By  A.  W.  Manley,  Secretary 
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UNITED  STATES  OF  AMERICA 
FEDERAL  POWER  COMMISSION 


Before  Commissioners:  Jerome  K.  Kuykendall,  Chairman; 
Claude  L.  Draper,  Seaborn  L.  Digby  and  Frederick  Stueck 


Docket  Nos.  G-1142,  G-1508,  G-2019,  G-2074,  G-2210,  G-2220, 

and  G-2378 


In  the  Matter  of 
United  Gas  Pipe  Line  Company 


Order  Clarifying  and  Modifying  Order  Accompanying  Opin¬ 
ion  No.  277  Issued  November  2,  1954.  and  Specifying 
Procedure 

Mississippi  River  Fuel  Corporation  (Mississippi)  filed 
on  November  23,  1954,  a  Petition  and  Application  for  Re¬ 
hearing  of  our  order  herein  accompanying  Opinion  No.  277. 

Among  other  things,  Mississippi’s  Petition  states  that 
"In  limiting  the  hearing  to  the  form  of  rate  and  to  the 
sole  question  of  determining  whether  separate  rates  rather 
than  a  rolled-in  rate  shall  be  applicable  to  Mississippi,  the 
Commission  has  denied  Mississippi  its  right  to  a  hearing 
in  violation  of  Section  4  and  5  of  the  Natural  Gas  Act. . .” 

Our  order  is  not  to  be  construed  as  confining  Mississippi 
to  the  narrow  area  described  in  its  Petition. 

In  addition  to  the  matter  of  whether  a  rolled-in  rate 
should  or  should  not  be  made  part  of  United’s  rate  struc¬ 
ture  applicable  to  Mississippi  our  order  was  intended  to 
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afford  Mississippi  a  fall  and  complete  hearing  regarding 
all  matters  at  issue  as  to  which  it  has  a  material  interest, 
and  onr  order  should  be  so  construed. 

We  have  also  noted  that  Mississippi’s  Petition  refers  to 
page  8  of  our  Opinion  and  to  our  Order  of  April  1,  1954, 
concerning  procedure. 

In  order  to  protect  fully  the  rights  of  all  parties  herein 
and  to  provide  for  the  conclusion  of  the  hearing  in  these 
proceedings  at  the  earliest  practicable  time  the  outline  of 
procedure  hereinafter  set  forth  shall  be  followed. 

The  Commission  orders: 

(A)  At  the  hearing  to  be  reconvened  on  December 
6, 1954,  United  Gas  Pipe  Line  Company  (United)  shall 
present  any  additional  testimony  that  it  is  prepared 
to  offer. 
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(B)  The  testimony  of  such  witnesses  as  may  be 
offered  in  connection  with  Exhibits  77  through  80  inclu¬ 
sive,  shall  then  be  presented,  together  with  such  addi¬ 
tional  testimony  and  evidence  as  the  staff  may  have 
to  offer. 

(C)  Thereafter  cross-examination  of  witnesses  who 
have  testified  in  support  of  the  direct  case  may  be 
undertaken  by  United,  Mississippi,  and  other  inter¬ 
veners  and  Staff  Counsel. 

(D)  Following  cross-examination,  Mississippi  and 
all  other  parties  shall  then  present  such  testimony  and 
evidence  as  they  may  have  to  offer,  to  be  followed  by 
cross  examination. 

By  the  Commission. 

Leon  M.  Fuqtjay,  Secretary. 

Adopted:  December  1, 1954 
Issued:  December  2, 1954 
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UNITED  STATES  OF  AMERICA 
FEDERAL  POWER  COMMISSION 


Docket  Nos.  G-1142,  G-1508,  G-2019,  G-2074,  G-2210,  G-2220, 

and  G-2378 


In  the  Matter  of 
United  Gas  Pipe  Line  Company 


Application  to  the  Presiding  Examiner  for  the  Issuance  of  Sub¬ 
poena  for  the  Production  of  Documentary  Evidence 

Comes  now  Mississippi  River  Fuel  Corporation,  by  its 
Attorney,  and  applies,  pursuant  to  the  provisions  of  Sec¬ 
tion  1.23  of  the  Rules  of  Practice  and  Procedure  of  this 
Commission,  to  the  Presiding  Examiner  for  the  issuance  of 
a  subpoena  directed  to  United  Gas  Pipe  Line  Company  for 
the  production  of  documentary  evidence  within  its  pos¬ 
session  consisting  of  its  gas  purchase  contracts  with  Union 
Producing  Company,  particularly  hereinafter  described, 
and  for  the  appearance  before  the  Presiding  Examiner  in 
the  hearing  now  being  conducted  of  these  consolidated 
dockets  pursuant  to  order  of  the  Commission  dated  Decem¬ 
ber  2,  1954,  of  Charles  Barnett,  an  official  of  United,  or 
other  officials  of  United  competent  and  qualified  to  testify 
as  a  witness  in  said  hearing,  respecting  the  negotiations 
between  United  and  Union  leading  to  and  culminating  in 
the  execution  of  the  gas  purchase  contracts  between  said 
companies  effective  in  1950  and  amendments  thereto  since 
January  1,  1951,  and  for  grounds  therefor  says: 
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1.  Applicant  avers,  upon  information  and  belief,  that 
Union  Producing  Company  is  a  wholly-owned  subsidiary 
of  United  Gas  Pipe  Line  Company  (United  Gas  Corpora¬ 
tion)  ;  that  since  January  1, 1951,  the  prices  of  natural  gas 
sold  to  United  by  its  affiliate  and  subsidiary,  Union,  have 
been  increased  from  time  to 
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time  to  the  date  hereof  unjustly,  unreasonably  and  absent 
arm’s  length  bargaining  between  the  two  affiliated  corpora¬ 
tions,  without  all  of  the  legal  elements  and  without  legal 
and  reliable  considerations  for  such  price  increases. 

2.  In  the  hearing  now  in  progress  before  the  Presiding 
Examiner  the  rates  proposed  to  be  applied  for  sales  of 
natural  gas  to  the  customers  of  United  are  predicated, 
among  other  factors,  upon  United’s  cost  of  service  of  $143,- 
628,905,  of  which  $89,218,255,  or  over  60%,  is  the  cost  to 
it  of  natural  gas  purchased.  Based  on  United’s  total  vol¬ 
ume  of  purchases  of  1,037  billion  cubic  feet  in  1953,  Union 
provided  almost  247  billion,  or  nearly  one-quarter  of  the 
total  supply,  in  part  under  contracts  in  which  the  sales 
prices  have  been  so  increased.  Commission’s  Staff  has,  in 
testimony  and  exhibits  in  the  hearing,  priced  the  cost  of 
natural  gas  to  United  under  contracts  with  Union  at  the 
increased  prices  effective  July  1954. 

3.  It  is,  therefore,  relevant  and  material  in  this  hearing 
to  determine  whether  the  increases  in  prices  effective  July 
1954  were  just  and  reasonable.  The  Applicant  expects  to 
prove  by  the  evidence  requested  that  such  price  increases 
were  not  reasonable,  just,  and  the  result  of  arm’s  length 
bargaining,  and  that  the  reasonable  and  just  prices  for 
sales  of  natural  gas  by  Union  to  United  are  less  than  the 
contract  prices  used  in  determining  the  cost  of  purchased 
gas  used  in  the  cost  of  service  herein.  Any  reduction  in 
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the  cost  of  its  natural  gas  purchases  from  Union  must 
effect  a  reduction  in  its  cost  of  service  to  its  customers, 
including  applicant,  and  a  consequent  reduction  in  its  just 
and  reasonable  rates  to  its  customers. 
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4.  That  such  evidence  is  relevant  and  material  to  the 
issues  involved  in  this  proceeding  has  been  judicially  deter¬ 
mined  in  the  following  cases: 

In  Western  Distributing  Company  vs.  Public  Service 
Commission  of  Kansas,  et  al,  285  U.S.  119  (1932),  it  was 
held  that  where  a  corporation  selling  natural  gas  locally 
increases  its  supply  by  agreement  in  interstate  commerce 
from  a  pipeline  company  with  which  it  is  affiliated  that  the 
two  are  not  at  arm’s  length  in  their  dealings,  the  reason¬ 
ableness  of  the  interstate  price  is  subject  to  be  inquired 
into  when  the  local  company  seeks  increase  in  rates.  The 
Court  said  (at  page  124) : 

“Having  in  mind  the  affiliation  of  buyer  and  seller 
and  the  unity  of  control  thus  engendered,  we  think  the 
position  of  the  appellees  is  sound,  and  that  the  court 
below  was  right  in  holding  that  if  appellant  desired 
an  increase  of  rates  it  was  bound  to  offer  satisfactory 
evidence  with  respect  to  all  the  costs  which  entered 
into  the  ascertainment  of  a  reasonable  rate.  Those  in 
control  of  the  situation  have  combined  the  interstate 
carriage  of  the  commodity  with  its  local  distribution 
in  what  is  in  practical  effect  one  organization.  There 
is  an  absence  of  arm’s  length  bargaining  between  two 
corporate  entities  involved,  and  of  all  the  elements 
which  ordinarily  go  to  fix  market  value.  The  oppor¬ 
tunity  exists  for  one  member  of  the  combination  to 
charge  the  other  an  unreasonable  rate  for  the  gas  fur¬ 
nished  and  thus  to  make  such  unfair  charge  in  part  the 
basis  of  the  retail  rate.  The  state  authority  whose 
powers  are  involved  to  fix  a  reasonable  rate  is  certainly 
entitled  to  be  informed  whether  advantage  has  been 
taken  of  the  situation  to  put  an  unreasonable  burden 
upon  the  distributing  company.  .  .  .  Any  other  rule 
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would  make  possible  the  gravest  injustice. . . .  The  prin¬ 
ciples  applicable  in  a  rate  investigation,  where  similar 
corporate  relationships  existed,  were  recently  an¬ 
nounced  in  Smith  vs.  Illinois  BeU  Telephone  Co.,  282 
U.S.  133,  152-153  (1930).  .  ” 

In  Cities  Service  Gas  Company  vs.  Federal  Power  Com¬ 
mission,  155  F.  2d  694  (8th  Cir.  1946),  cert,  denied  329  U.S. 
773  (1946)  at  703,  the  Court  held  that: 
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“The  Commission  was  justified  in  ignoring  the  con¬ 
tract  between  the  two  affiliates  for  the  purpose  of  de¬ 
termining  just  and  reasonable  rates,  otherwise,  a  regu¬ 
lated  gas  utility  would  be  permitted  to  syphon  off  its 
profits  to  affiliates  through  the  guise  of  contracts  for 
the  performance  of  essential  functions  of  the  integrated 
business.” 

See  also: 

Colorado  Interstate  Gas  Co.  vs.  Federal  Power  Commis¬ 
sion,  142  F.  2d  943,  957  (10th  Cir.  1944),  cert,  denied  324 
U.S.  626  (1946). 

Natural  Gas  Pipeline  Co.  vs.  Slattery,  302  U.S.  300,  307 
(1937). 

Dayton  Power  &  Light  Co.  vs.  Public  Utilities  Commis¬ 
sion  (Ohio),  292  U.S.  290,  308  (1934). 

United  Fuel  Gas  Co.  vs.  Railroad  Commission  of  Ken¬ 
tucky,  278  U.S.  300,  320  (1929). 

5.  The  documentary  evidence  herein  requested  to  be  pro¬ 
duced  at  the  hearing  are  the  gas  purchase  contracts  exist¬ 
ing  between  United  and  Union  for  United’s  Monroe,  Shreve¬ 
port,  Dallas,  Beaumont,  San  Antonio,  Houston  and  South¬ 
west  Louisiana  Districts  effective  in  1950,  and  all  agree¬ 
ments  amendatory  thereof  from  January  1,  1951,  to  the 
present. 

Wherefore,  the  premises  considered,  applicant  requests 
that  the  Presiding  Examiner  issue  the  subpoenas  herein 
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requested  for  the  production  of  the  documentary  evidence 
hereinbefore  described  and  for  the  appearance  before  the 
Presiding  Examiner  in  the  hearing  of  Charles  Barnett  or 
other  official  of  United  competent  and  qualified  to  testify 
as  a  witness  respecting  the  negotiations 
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between  United  and  Union  leading  to  and  culminating  in 
the  execution  of  the  gas  purchase  contracts  between  said 
companies  effective  in  1950  and  amendments  thereto  since 
January  1, 1951. 

Respectfully  submitted, 

Mississippi  River  Fuel  Corporation 

/s/  George  D.  Horning,  Jr. 

By  George  D.  Homing,  Jr. . 
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UNITED  STATES  OP  AMERICA 
FEDERAL  POWER  COMMISSION 

Docketed  Dec.  29, 1954 


Before  Commissioners:  Claude  L.  Draper,  Acting  Chair¬ 
man;  Nelson  Lee  Smith,  Seaborn  L.  Digby  and  Fred¬ 
erick  Stueck. 

100-2  FOBMAL 


Docket  Nos.  G-1142,  G-1508,  G-2019,  G-2074,  G-2210,  G-2220, 

and  G-2378 


In  the  Matter  of 
United  Gas  Pipe  Lute  Company 


Order  Directing  Issuance  of  Subpoena  for  the  Production  of 
Documentary  Evidence 

On  December  13,  1954,  Mississippi  Biver  Fuel  Corpora¬ 
tion  (Mississippi)  filed  an  application  with  the  Presiding 
Examiner  herein  for  the  issuance  of  a  subpena  directed  to 
United  Gas  Pipe  Line  Company  (United)  for  the  produc¬ 
tion  of  the  gas  purchase  contracts  existing  between  United 
and  Union  Producing  Company  (Union)  for  United’s 
Monroe,  Shreveport,  Dallas,  Beaumont,  San  Antonio,  Hous¬ 
ton,  and  Southwest  Louisiana  Districts  effective  in  1950  and 
all  agreements  amendatory  thereof  from  January  1,  1951 
to  the  present  date,  and  for  the  appearance  of  Charles  Bar¬ 
nett,  an  official  of  United,  as  a  witness  respecting  the  negoti- 
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ations  between  United  and  Union  leading  to  the  execution  of 
such  contracts  and  amendments  thereto.  Such  application 
was  referred  to  the  Commission. 

Upon  consideration  of  such  application  and  the  record 
herein,  the  Commission  finds  it  relevant  and  material  to 
the  inquiry  to  require  the  production  of  the  gas  purchase 
contracts  and  amendments  thereto  hereinabove  described. 

It  is  Ordered  that: 

(1)  The  hearing  held  herein  be  re-opened  and  that  a 
further  public  hearing  be  held  on  January  17,  1955  at 
10:00  A.M.  (EST)  in  a  hearing  room  of  the  Federal 
Power  Commission,  441  G  St,  N.W.,  Washington,  D.  C. 

(2)  A  Subpena  duces  tecum  issue  to  United  Gas  Pipe 
Line  Company  and  Charles  Barnett,  an  official  of  United 
Gas  Pipe  Line  Company,  Shreveport,  Louisiana,  re¬ 
quiring  United  Gas  Pipe  Line  Company  by  Charles 
Barnett  to  produce  at  said  time  and  place  all  gas  pur¬ 
chase  contracts  between  United  Gas  Pipe  Line  Com¬ 
pany  and  Union  Producing  Company  for  the  former’s 
Monroe,  Shreveport,  Dallas,  Beaumont,  San  Antonio, 
Houston  and  South- 
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West  Louisiana  District  effective  in  1950  and  all  agree¬ 
ments  amendatory  thereof  from  January  1, 1951  to  the 
date  hereof. 

By  the  Commission.  Commissioner  Digby  dissenting. 

Leon  M.  Fuquay,  Secretary. 

Adopted:  December  29, 1954 
Issued:  January  4, 1955 
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Filed  July  18,  1955 


UNITED  STATES  OF  AMERICA 
FEDERAL  POWER  COMMISSION 


Decision 


Docket  Nos.  G-1142,  G-2019,  et  aL 


In  the  Matter  of 
United  Gas  Pipe  Line  Company 


Upon  an  Investigation  of  Bates  and  Charges  Pursuant 
to  the  Provisions  of  Section  5(a)  and  a  Filing  for  an 
Increase  in  Bates  Pursuant  to  the  Provisions  of  Sec¬ 
tion  4  of  the  Natural  Gas  Act 


Appearances 


.  For  United  Gas  Pipe  Line  Company 
W.  0.  Crain,  Esq. 

George  D.  Fiser,  Esq. 

E.  J.  Freiberg,  Esq.,  1625  Fairfield  Ave.,  Shreveport, 
La. 

C.  Huffman  Lewis,  Esq. 

Vernon  Woods,  Esq.,  1525  Slattery  Bldg.,  Shreveport, 
La. 

Thomas  Fletcher,  Esq.,  Esperson  Bldg.,  Houston,  Tex. 
W.  Scott  Wilkinson,  Esq. 
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For  Mississippi  River  Fuel  Corporation 

Henry  F.  Lippitt,  2d,  Esq. 

William  A.  Dougherty,  Esq. 

James  L.  White,  Esq.,  Boom  3123-30  Rockefeller  Plaza, 
New  York,  N.  Y. 

Charles  E.  McGee,  Esq.,  1729  H  St.,  N.W.,  Washington, 
D.  C. 

George  D.  Homing,  Jr.,  Esq.,  Hogan  &  Hartson,  Wash¬ 
ington,  D.  C. 

Arthur  Manley,  Esq.,  407  North  Eighth  St.,  St  Louis, 
Mo. 

John  H.  Hendren,  Esq.,  Hendren  &  Andrae,  Jefferson 
City,  Mo. 
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For  Southern  Natural  Os  Company 

H.  D.  McHenry,  Esq. 

W.  S.  Tarver,  Esq.,  Watts  Bldg.,  Birmingham,  Ala. 

Robert  E.  May,  Esq. 

Charles  V.  Shannon,  Esq. 

Stanley  M.  Morley,  Esq.,  Wheat,  May  and  Shannon, 
520  Shoreham  Bldg.,  Washington,  D.  C. 

For  Texas  Eastern  Transmission  Corporation 

W.  D.  Deakins,  Jr.,  Esq.,  1145  Esperson  Bldg.,  Houston, 
Texas 

Charles  I.  Francis,  Esq.,  Esperson  Bldg.,  Houston, 
Texas 

R.  Clyde  Hargrove,  Esq.,  Hargrove,  Guyton,  Van  Hook 
and  Hargrove,  Texas  Eastern  Bldg.,  Shreveport,  La. 

Keith  M.  Pybum,  Esq.,  425  13th  St,  N.W.,  Washing¬ 
ton,  D.  C. 
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For  Tennessee  Gas  Transmission  Company 
Bobert  E.  May,  Esq. 

Charles  V.  Shannon,  Esq. 

Stanley  Morley,  Esq.,  Wheat,  May  and  Shannon,  520 
Shoreham  Bldg.,  Washington,  D.  C. 

For  Texas  Gas  Transmission 

Charles  F.  Detmar,  Jr.,  Esq.,  Cahill,  Gordon,  Zachary 
&  Beindel,  63  Wall  St.,  New  York,  N.  Y. 

Bichard  J.  Connor,  Esq. 

Christopher  T.  Boland,  Esq. 

William  L.  Shea,  Esq. 

John  T.  Miller,  Esq. 

George  Meibnrger,  Esq.,  Gallagher,  Osherman,  Connor 
and  Boland,  820  15th  St,  N.W.,  Washington,  D.  C. 

For  Group  of  Industrial  Intervenors 

Milton  H.  Cohen,  Esq.,  Dallstream,  Schiff,  Stern  and 
Hardin,  231  South  LaSalle  St,  Chicago,  UL 
L.  A.  Malony,  Esq.,  Bichards  Bldg.,  New  Orleans,  La. 
John  L.  Toler,  Esq.,  724  Whitney  Bldg.,  New  Orleans, 
La. 

For  Memphis  Light,  Gas  &  Water  Division,  City  of  Memphis 
Jerome  M.  Alper,  Esq.,  Boberts  &  Mclnnis,  Washing¬ 
ton,  D.  C. 

Hamilton  E.  Little,  Esq.,  Memphis,  Tenn. 
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For  Willmut  Gas  Company 

Garner  Green,  Jr.,  Esq.,  Placer  Bldg.,  Jackson,  Moss. 

For  Tyler  Gas  Company  and  City  of  Tyler,  Texas 

Bryce  Bea,  Jr.,  Esq.,  Wyatt  Bldg.,  Washington,  D.  C. 

For  Mississippi  Valley  Gas  Company 
Jerome  Ackerman,  Esq. 

Edward  Burling,  Esq.,  701  Union  Trust  Bldg.,  Wash¬ 
ington,  D.  C. 
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For  Mobile  Gas  Service  Corporation 
William  C.  Chandler,  Esq. 

Gerald  Thomas,  Esq. 

For  Alabama  Public  Service  Corporation 
Jerome  Ackerman,  Esq. 

Edward  Burling,  Esq.,  701  Union  Trust  Bldg.,  Wash¬ 
ington,  D.  C. 

For  the  Staff  of  the  Federal  Power  Commission 
Louis  L.  DaPra,  Esq. 

Sherman  S.  Poland,  Esq. 

Lambert  McAllister,  Esq. 

Binder,  Presiding  Examiner:  These  proceedings  involve 
the  determination  of  just  and  reasonable  rates  and  charges, 
within  the  meaning  of  the  Natural  Gas  Act  of  1938  (the 
Act)  for  the  delivery  and  sale  of  natural  gas  for  resale  by 
United  Gas  Pipe  Line  Company  (United)  to  Mississippi 
River  Fuel  Corporation  (Mississippi). 

Jurisdiction 

It  clearly  appears  from  the  evidence  that  United  is  a 
natural  gas  company  within  the  purview  of  the  Natural 
Gas  Act  and  is  engaged  in 
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the  interstate  transportation  of  natural  gas  and  the  sale 
of  natural  gas  for  resale  in  interstate  commerce.1 

. .  Procedural  and  Other  Background  Facts  * 

On  October  12,  1948  the  Federal  Power  Commission 
(Commission)  instituted  a  proceeding  in  Docket  G-1142 

»  3  FPC  863,  4  FPC  307,  10  FPC  35 

3  These  proceedings  require  a  consideration  and  determination  of  all 
matters  at  issue  in  which  Mississippi  has  a  material  interest  Com¬ 
mission  Opinion  No.  277  (pp.  1-10)  contains  an  extended  description  of 
the  various  proceedings  which  culminated  in  the  issnance  of  the  lat* 
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pursuant  to  Section  5(a)  of  the  Act  to  determine  whether 
United’s  rates  and  charges  for  transportation  or  sale  of 
natural  gas  for  resale,  subject  to  the  Commission’s  juris¬ 
diction,  were  just  and  reasonable,  and  to  establish  just 
and  reasonable  rates  if,  after  hearing,  it  was  found  that 
any  of  its  rates  were  unjust,  unreasonable,  or  otherwise 
unlawful. 

Subsequent  to  the  institution  of  the  Commission’s  in¬ 
vestigation  proceeding  in  Docket  No.  G-1142,  pursuant  to 
Section  4  of  the  Act  and  Part  154  of  the  Commission’s  Rules 
and  Regulations,  as  amended,  United  filed  at  various  times 
between  July  3,  1952  and  January  25,  1954,  a  total  of  five 
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separate  and  successive  applications  for  increases  in  its 
rates  and  charges  to  its  jurisdictional  customers.*  The 
issues  in  all  such  rate  increase  applications  (insofar  as 
Mississippi  is  concerned)  except  the  first  one  filed,  viz., 
Docket  No.  G-2019,  were  disposed  of  in  Commission  Opin¬ 
ion  No.  277,  and  accompanying  order. 

Docket  No.  G-2019  is  a  filing  by  United  made  on  July 
3, 1952  in  which  such  company  sought  increases  in  its  rates 
and  charges  to  five  pipeline  companies  which  are  natural 
gas  companies  within  the  meaning  of  the  Act,  viz.,  Missis¬ 
sippi,  Southern  Natural  Gas  Company  (Southern),  Ten¬ 
ter  opinion  and  order.  Such  opinion  and  accompanying  order  and 
a  Commission  order  issued  December  2,  1954  left  open  for  hearing  and 
determination  here  the  level  and  form  of  United’s  rates  which  should 
he  made  applicable  to  Mississippi  and  in  addition  thereto  certain  issues 
regarding  changes  in  United's  tariff  provisions  from  those  in  existence 
prior  to  January  3,  1953.  In  view  of  the  description  of  ell  the  prior 
proceedings  contained  in  Opinion  No.  277,  references  to  procedural  back¬ 
ground  herein  will  be  limited,  insofar  as  practicable,  to  such  matter  as 
is  necessary  to  an  understanding  of  the  issues  left  for  determination. 

*  See  Commission  Opinion  No.  277,  pp.  1-10  for  description  of  such 
filings. 


811 


(7770) 


nessee  Gras  Transmission  Company  (Tennessee),  Texas 
Gas  Transmission  Corporation  (Texas  Gas),  and  Texas 
Eastern  Transmission  Corporation  (Texas  Eastern),  of 
approximately  $9,500,000  annually,  based  on  estimated  sales 
for  the  twelve-month  period  ending  April  30,  1953.  In 
Docket  G-2019,  United  sought,  among  other  things,  to  estab¬ 
lish  a  higher  as  well  as  a  uniform  rate  for  all  sales  made 
to  the  above  pipe-line  companies  under  contracts  dated 
prior  to  May  15, 1951.  This  Rate  Schedule  PL-3,  increased 
the  demand  charge  to  Mississippi  under  one  of  its  two  gas 
purchase  contracts  with  United  from  45^  to  65^  per  Mcf 
of  demand,  and  the  commodity  charge  from  to  9^  per 
Mcf  of  commodity.  Pursuant  to  Section  4(e)  of  the  Act, 
the  Commission  suspended  the  increases  sought  in  Docket 
G-2019  until  January  3,  1953,  when,  among  other  things, 
United’s  increased  rates  relating  to  its  Rate  Schedule  PL-3 
were  permitted  to  become  effective  subject  to  refund. 
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Rate  Schedule  PL2  came  into  existence  as  a  result  of 
proceedings  in  Docket  No.  G-1447  where  United  sought  a 
certificate  of  public  convenience  and  necessity  to  enlarge 
its  pipe-line  facilities  for  general  system  purposes,  includ¬ 
ing  service  of  additional  supplies  of  natural  gas  to  Missis¬ 
sippi.  Following  the  issuance  of  the  Commission’s  opinion 
and  order  in  Docket  No.  G-1447,  United,  on  March  24, 1952, 
filed,  in  purported  compliance  (herewith,  FPC  Rate  Sched¬ 
ule  No.  115  (in  the  form  of  a  contract  with  Mississippi) 
which  became  effective  on  April  24,  1952. 

On  July  3,  1952,  United  filed  a  tariff  which  conformed 
to  the  requirements  of  Part  154  of  the  Commission’s  Rules 
and  Regulations,  as  amended.  This  tariff  has  been  referred 
to  as  the  conversion  tariff  because  it  converted  United’s 
schedule  of  rates  from  contract  to  tariff  form  as  required 
by  the  Commission’s  Rules.  Among  other  things,  such 
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tariff  embodied  the  rates  and  charges  contained  in  United’s 
filing  of  March  24, 1952  in  the  form  of  Bate  Schedule  PL-2, 
which  provided  for  an  initial  rate  consisting  of  $1.30  per 
Mcf  per  month  of  demand  and  a  12%^  per  Mcf  commodity 
charge. 

When  the  facilities  authorized  by  the  certificate  issued 
by  the  Commission  in  Docket  No.  G-1447  became  opera¬ 
tive,  Mississippi  received  natural  gas  from  the  earlier  facili¬ 
ties  of  United  and  from  the  newer  facilities  authorized  in 
Docket  No.  G-1447  at  the  same  delivery  point,  but  paid  for 
such  gas  under  two  rate  schedules  although  such  gas  was 
commingled  prior  to  delivery  to  Mississippi  As  we  have 
noted,  the  PL-2  rate  schedule  provided  for  substantially 
higher  rates  and  charges  than  did  the  PL-3  rate  schedule. 
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Between  March  3,  1953  and  August  17,  1954,  hearings 
were  held  from  time  to  time  relating  to  Docket  G-1142, 
G-2019  and  the  other  rate  increase  filings  made  by  United. 
On  August  17,  1954  all  parties  agreed  to  a  disposition  of 
the  matters  at  issue  without  further  hearing  except  Mis¬ 
sissippi  Included  among  such  parties  were  the  other  pipe¬ 
line  customers  of  United,  i.e.,  Southern,  Texas  Eastern, 
Texas  Gas,  and  Tennessee,  all  of  whom  agreed  that  the 
proposed  settlement  rates  and  charges  were  just  and  rea¬ 
sonable.  Mississippi  alone  disagreed  as  to  the  justness 
and  reasonableness  of  the  proposed  rates  and  charges,  and 
made  a  counter-proposal  which  was  opposed  by  all  cus¬ 
tomers  affected  by  it  and  by  the  Staff  of  the  Commission. 

The  Commission  approved  the  settlement  proposed  as 
fair  and  reasonable,  and  such  settlement  was  implemented 
by  the  filing  of  an  appropriate  tariff  which  was  made  ap¬ 
plicable  to  all  customers  except  Mississippi  The  proposal 
was  not  made  applicable  to  Mississippi  because  the  latter 
objected  to  it  and  was  therefore  entitled  to  a  determination 
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made  after  full  hearing  under  Sections  4  and  5  of  the  Act 

The  Commission  rejected  Mississippi’s  counter  proposal 
and  issued  its  order  directing  that  a  further  hearing  be 
held  so  that  Mississippi  could  be  afforded  a  full  hearing 
with  regard  to  all  matters  at  issue  as  to  which  Mississippi 
had  a  material  interest 

In  connection  with  such  further  hearings,  it  will  be  noted 
that  under  Section  4(e)  of  the  Act  United  had  the  burden 
of  establishing  that  the  increased  rates  were  just  and  rea¬ 
sonable.  It  will  also  be  observed, 

7773 

however,  that  the  Commission’s  order  in  Docket  G-1142 
imposed  certain  duties  upon  the  Staff,  namely,  to  estab¬ 
lish  by  evidence,  at  a  hearing,  the  existence  of  any  unjust, 
unreasonable  or  discriminatory  rates  in  United’s  system 
for  the  purpose  of  effectuating  the  removal  of  such  rates, 
if  any  such  rates  were  found  to  exist,  and  to  enable  the 
Commission  to  establish  just,  reasonable  and  non-discrim- 
inatory  rates  for  United.  The  duty  of  the  Staff  with  regard 
to  the  presentation  of  proof  in  such  connection  was  appli¬ 
cable  not  only  to  the  level  of  United’s  Rate  Schedules  PL-2 
and  PL-3,  but  to  the  removal  of  any  forms  or  combinations 
of  forms  of  rates  which  were  unjust,  unreasonable  or  un¬ 
duly  discriminatory.4 

The  Commission’s  order  issued  December  2,  1954,  sets 
forth  the  order  in  which  proof  was  to  be  presented.  In 
substance,  the  Commission’s  procedural  directions  required 

4  Mississippi's  brief  (page  1)  appears  to  imply  that  the  Staff  had  no 
obligation  in  relation  to  United’s  Rate  Schedule  PL-3  or  to  its  employ¬ 
ment  simultaneously  with  Rate  Schedule  PL-2  in  the  rendition  of  service 
to  Mississippi.  To  the  extent  that  any  such  implication  is  intended,  it 
is  incorrect.  The  Commission  has  pointed  out  that  Sections  4  and  5 
of  the  Act  are  interdependent,  and  has  emphasized  the  relationship 
between  Sections  4  and  5  in  their  impact  upon  discriminatory  rates  and 
charges.  (Cf.  Commission  Opinion  No.  281,  In  the  Matter  of  Northern 
Natural  Gas  Company,  Docket  No.  G-2217,  pp.  13,  14) 
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United  to  present  initially  such  additional  evidence  as  it 
was  prepared  to  offer.  The  order  then  required  the  pres¬ 
entation  of  the  “testimony  of  such  witnesses  as  may  be 
offered  in  connection  with  Exhibits  77  through  80”,  together 
with  such  additional  testimony  as  the  Staff  may  have  to 
offer.  Since  Exhibits  Nos.  77  through  80  were  exhibits 
prepared  by  members  of  the  Staff  of  the  Commission,  these 
directions  necessitated  the  testimony  of  Staff  witnesses. 
The  order  further  provided  for  the  opportunity  of  cross- 
examination  of  witnesses  and  for  the  opportunity  for  the 
presentation  of  evidence 
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by  Mississippi  and  all  other  parties. 

Exhibits  77  through  80  are  central  to  the  agreement 
reached  by  the  various  parties  (except  Mississippi)  dispos¬ 
ing  of  this  matter  without  further  proceedings.  (See  Com¬ 
mission  Opinion  No.  277,  page  11,  et  seq.).  These  exhibits, 
in  general,  may  be  said  to  be  exempletive  of  the  Staff’s  posi¬ 
tion  regarding  just  and  reasonable  rates  both  from  the 
standpoint  of  level  as  well  as  form  for  United.8 

At  the  further  hearings  held  herein,  the  initial  presenta¬ 
tion  was  made  by  Staff  witnesses  who  sponsored  the  afore¬ 
said  exhibits  in  the  course  of  their  testimony.  In  principal 
part,  Exhibits  77  through  80  are  documents  showing  (1) 
United’s  rate  base,  and  annual  return  of  six  percent,  (2) 
cost  of  service  and  allocation  thereof,  (3)  the  rates  of 
United  which  were  currently  in  effect  compared  with  rates 
contended  by  the  Staff  to  be  just  and  reasonable,  and  (4) 

«  Exhibit  81  is  an  exhibit  relating  to  rate  of  return.  United  adopted 
the  testimony  of  Staff  witnesses,  but  did  not  adopt  the  testimony  of  the 
Staff  witness  relating  to  rate  of  return  or  Exhibit  81.  However,  United 
did  not  offer  rebuttal  to  such  witness'  testimony  or  cross-examine  him. 
The  rates  put  into  effect  pursuant  to  the  agreement  with  United  and  the 
other  parties  were  based  on  a  6%  annual  rate  of  return,  a  rate  which 
the  Staff  witness  supported  in  his  testimony. 
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a  proposed  FPC  Gas  Tariff  for  United.  The  purpose  of 
the  latter,  of  course,  was  to  implement  the  agreement 
reached.® 
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United’s  Affiliations,  Size,  Growth  and  Operations 

Clear  understanding  of  what  the  issues  are,  how  they 
arose,  and  how  they  should  be  resolved  will  be  aided  by  a 
brief  explanatory  statement  concerning  United’s  system, 
including  its  affiliations,  size,  recent  history,  growth,  and 
operations.  The  relative  position  of  Mississippi  in  the 
picture  of  United’s  rate  structure,  as  a  whole,  may  thus  be 
seen  in  correct  perspective. 

United  Gas  Corporation  (United  Gas)  has  owned  all 
the  stock  of  United  and  of  Union  Producing  Company 
(Union)  since  1937.  Union  is  a  producing  and  exploration 
company.  United  is  a  pipe-line  company,  very  largely  en¬ 
gaged  in  transmission  activities.  United  Gas,  in  addition 
to  holding  the  securities  of  United  and  Union  and  other 
companies,  is  engaged  in  the  local  gas  distribution  business. 
The  principal  officers  and  directors  of  United  Gas  are  the 
principal  officers  and  directors  of  United  and  Union.  United 
Gas  is  the  parent  of  United  and  Union,  and  controls  both 
companies. 

United  is  one  of  the  largest  pipe-line  companies  in  the 
world,  serving  large  markets  in  Texas,  Louisiana,  Missis¬ 
sippi,  Alabama,  and  Florida.  It  also  supplies  part  of  the 
requirements  of  transmission  lines  serving  the  Appala- 
chain  area,  the  Atlantic  seaboard,  and  portions  of  the  Mid¬ 
continent  area.  It  owns  and  operates  approximately  1,200 
miles  of  field  lines  and  approximately  8,000  miles  of  main 

•  Such  proposed  tariff  has  since  been  filed  by  United  but  was  not 
made  applicable  to  Mississippi  since  the  latter  had  not  agreed  to  accept 
the  rates  contained  therein  as  just  and  reasonable.  The  rates  contained 
in  such  tariff  were  made  effective,  except  as  to  Mississippi,  as  of  August 
1,  1954. 
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transmission  lines.  United  purchases,  transmits,  and  sells 
natural  gas  at  city  borders,  to  other  pipe-line  companies, 
to  gas  distributing  utilities,  to  large  industrial  companies 
for  their  own  consumption,  and  in 
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addition,  has  some  plants  for  the  separation  of  gasoline  and 
liquid  hydrocarbons  from  the  gas  in  the  line.  United  pur¬ 
chases  natural  gas  from  more  than  200  gas  fields  and  from 
hundreds  of  gas  producers  in  Texas,  Louisiana,  and  Mis¬ 
sissippi  who  are  unaffiliated  with  it.  In  addition,  United 
purchases  substantial  quantities  of  natural  gas  from  Union, 
an  affiliate.7  It  contracts  (both  with  unaffiliated  producers 
and  with  Union)  for  gas  purchases  which  cover  various 
periods  of  time  and  various  prices. 

In  recent  years  and  particularly  since  the  advent  of  long 
distance  transmission  pipe  lines,  competition  in  the  pur¬ 
chase  of  gas  has  increased  very  substantially.  During  these 
years,  United  has  experienced  increasing  competition  in 
negotiating  contracts  for  the  purchase  of  gas  from  pro¬ 
ducers  because  of  the  increase  in  the  number  and  size  of 
new  pipe-line  companies  which  are  also  seeking  to  augment 
their  supplies.  In  addition,  the  tremendous  increase  in  the 
demand  for  natural  gas  has  been  a  major  factor  in  the  in¬ 
crease  in  price.  These  and  other  factors  have  impelled 
United  to  pay  higher  prices  to  obtain  new  contracts  than 
such  company  paid  previously  and  also  to  pay  higher  prices 
in  connection  with  the  extension  of  old  contracts.  The 
result  has  been  a  continuing  increase  in  the  price  of  gas 
to  United  during  the  years  this  matter  has  been  under  con¬ 
sideration.  The  volume  of  United’s  gas  purchases  for  the 
year  1952  as  adjusted  for  known  changes  runs  well  over  a 
trillion  cubic  feet. 

T  See  10  PPC  35,  referring  to  United  Gas  Corporation  as  the  parent 
of  United  Gas  Pipe  Line  Company,  and  Union  Producing  Company  as 
an  affiliate  of  United  Gas  Pipe  Line  Company. 
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There  is  nothing  to  indicate  any  diminution  in  the  demand 
for  natural  gas  in  the  United  States,  nor  is  there  any  evi¬ 
dence  in  this  record  to  indicate  that  gas  prices  will  be  lower 
in  the  immediate  future.  Because  of  the  increasing  demand 
for  natural  gas  and  despite  the  rise  in  the  price  of  gas  in 
recent  years,*  United  has  engaged  and  is  continuing  to 
engage  in  the  expansion  of  its  system,  and  in  the  pursuit 
of  relationships  with  gas  producers  which  it  considered 
would  assist  it  to  maintain  and  improve  the  sources  from 
which  it  could  obtain  its  gas  requirements. 

A  large  expansion  occurred  following  the  grant  of  a  cer¬ 
tificate  of  public  convenience  and  necessity  to  United  in 
Docket  No.  G-1447.* 

Since  the  effects  of  the  expansion  of  United’s  facilities 
authorized  in  Docket  No.  G-1447  are  important  to  the  rate¬ 
making  problems  dealt  with  herein,  it  appears  advisable  to 
make  somewhat  extended  reference  to  the  Commission’s 
decision  in  that  docket  as  it  related  to  four  matters:  (1) 
What  the  expansion  was,  (2)  the  purposes  for  which  the 
Commission  authorized  such  expansion,  (3)  the  rates  made 
applicable  to  Mississippi  in  such  decision,  and  (4)  the 
dynamic  character  of  United’s  history,  growth  operations 
and  development  of  its  gas  reserves. 

Specifically,  the  Commission  described  the  proposal  made 
by  United  in  Docket  No.  G-1447  at  page  37  of  its  opinion 
as  follows: 


7778 

“•  *  *  the  construction  of  approximately  1,005  miles 
of  gas  transmission  pipe  lines  and  appurtenant  facili¬ 
ties  consisting  of  two  major  pipe  lines,  one  in  the  east¬ 
ern  and  one  in  the  western  portion  of  its  system.  The 

■See  Exh.  161 

■  See  United  Gas  Pipe  Line  Company,  10  FPC  85 
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west  line  would  consist  of  approximately  510  miles  of 
30-inch,  26-inch,  and  24-inch  diameter  pipe,  extending 
from  the  Aqna  Dulce  Field  in  southern  Texas  north¬ 
easterly  to  the  vicinity  of  Perryville,  Louisiana.  Com¬ 
pression  facilities  aggregating  42,200  horsepower  are 
proposed  to  be  installed  on  this  line.  The  east  line 
would  consist  of  approximately  305  miles  of  30-inch, 
26-inch,  24-inch,  and  20-inch  diameter  pipe,  extending 
from  Pure  Oil  Company’s  offshore  acreage  •  •  •  in  the 
Eugene  Island  area  of  the  Gulf  of  Mexico,  in  a  north¬ 
easterly  direction  to  a  point  near  Kosciusko,  Missis¬ 
sippi,  with  20,800  horsepower  compression.  Three  sup¬ 
ply  and  delivery  lines,  consisting  of  approximately  179 
miles  of  various  diameter  pipe  would  extend  from 
southern  and  southeastern  Louisiana  and  Mississippi 
gas  fields  to  various  points  of  connection  with  the  east 
line. 

“The  proposed  construction  is  designed  to  increase 
United’s  system  capacity  by  920,000  Mcf  per  day,  to 
an  estimated  total  of  3,805,200  Mcf  per  day  inclusive 
of  gas  transported  for  and  exchanged  with  others 

(2)  Purpose  of  the  Expansion: 

In  connection  with  the  purposes  for  which  the  facilities 
described  above  were  to  be  constructed,  the  Commission 
stated  at  page  41: 

“The  facilities  proposed  in  Docket  No.  G-1447  are 
intended  to  accomplish  these  general  objectives:  (1) 
Provide  for  a  more  balanced  withdrawal  and  distribu¬ 
tion  of  gas  supply  from  presently-connected  and  from 
new  gas  fields;  (2)  increase  the  flexibility  of  the  pres¬ 
ent  system ;  and  (3)  enable  United  to  meet  the  increased 
requirements  of  present  customers  and  provide  addi¬ 
tional  capacity  required  by  the  demands  of  new  cus¬ 
tomers  proposed  to  be  served.  It  is  estimated  that 
with  the  proposed  additional  capacity,  United  would 
be  able  to  provide  for  existing  and  future  peak  require¬ 
ments  in  1952-53,  with  the  exception  of  the  Wichita 
Falls  District  in  which  it  is  estimated  that  a  defici¬ 
ency  of  27,400  Mcf  will  occur  on  the  peak  day  in  1952- 
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53.  It  is  not  now  proposed  that  the  "Wichita  Falls  Dis¬ 
trict  will  be  connected  with  the  rest  of  the  system.10 

7779 

“In  addition  to  accomplishing  these  general  objec¬ 
tives,  United  proposes  to  make  new  sales  of  gas  to 
Texas  Eastern  Transmission  Corp.  (Texas  Eastern) 
and  to  Mississippi  River  Fnel  Corp.  (Mississippi 
River)  •  •  • 

“United’s  proposed  project  is  designed  for  a  better 
balancing  of  gas  snpply  in  relation  to  the  concentrated 
markets  which  United  now  serves  and  intends  to  serve. 
A  relation  of  estimated  requirements  by  districts  and 
points  of  delivery  in  such  districts  to  the  location  of 
United’s  various  major  sources  of  gas  supply,  indicates 
the  need  for  additional  facilities  if  the  system  is  to 
be  operated  in  the  manner  contemplated.  The  esti¬ 
mated  peak-day  requirements  in  volumes  of  gas,  ex¬ 
clusive  of  gas  transported  for  and  exchanged  with 
others,  which  could  be  made  available  through  exist¬ 
ing  and  proposed  facilities  to  meet  such  requirements, 
by  districts,  is  shown  to  be  as  follows:” 

(A  table  is  then  shown  setting  forth  the  requirements  of 
all  districts  of  United  except  Wichita  Falls.) 

The  opinion  continues : 

“•  *  •  We  think  that  this  concentration  of  major 
sources  of  gas  supply  in  the  southern  portion  of 
United’s  system  requires  the  proposed  transmission 
facilities  in  order  to  properly  balance  markets  and 
supply  in  the  existing  system,  and  for  the  transporta¬ 
tion  of  large  volumes  of  gas  from  the  southern  part  of 
the  system  to  meet  the  requirements  of  customers  now 
served  and  proposed  to  be  served  in  the  Monroe  and 
Jackson  districts. 

“The  system  flexibility  which  United  contends  would 
result  from  construction  of  the  proposed  facilities  re¬ 
lates  to  the  ability  to  shift  available  supplies  of  gas 

10  United  has  disposed  of  its  Wichita  Falls  property  since  the  issu¬ 
ance  of  the  Commission's  Opinion  referred  to  above  in  Docket  No.  G- 
1447. 
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over  the  system,  rather  than  the  over-all  operational 
flexibility  which  results  from  interconnections  between 
existing  and  new  facilities.  United  concedes  that  pru¬ 
dent  engineering  and  operating  practice  would  sug¬ 
gest  the  advisability  of  establishing  interconnections 
in  certain  locations  between  the  existing  and  proposed 
facilities,  but  it  has  not  proposed  to  do  so.  We  think 
that  in  order  to  assure  more  flexibility  in  operation  and 
better  service  on  the  system,  interconnections  for  emer¬ 
gency  use  should  be  made  between  existing  and  pro¬ 
posed  new  facilities*  *  * 
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“We  are  of  the  opinion,  and  find,  that  the  facilities 
proposed  are  reasonably  adequate  and  necessary  for 
the  service  proposed  to  be  rendered  thereby.*  *  * 
“Mississippi  River,  whom  United  proposes  to  serve 
with  additional  volumes  of  gas  through  the  proposed 
facilities,  presented  evidence  tending  to  show  that  the 
annual  requirements  of  that  company  as  presented  by 
United  are  slightly  high.  This  evidence  shows  that 
although  Mississippi  River  presented  evidence  in  the 
hearings  upon  its  application  in  Docket  No.  G-1281  to 
the  effect  that  it  would  purchase  approximately  100,- 
000  Mcf  per  day  from  United  on  a  72%  load  factor, 
the  requirements  of  its  customer  companies  have  in¬ 
creased  at  a  greater  rate  than  had  been  previously 
anticipated.  However,  the  evidence  in  this  record 
shows  that  Mississippi  River  doubts  that  its  require¬ 
ments  will  equal  150,000  Mcf  per  day  on  a  95%  load 
factor,  as  shown  by  United,  because  it  presently  is 
investigating  the  possibilities  of  underground  storage 
and  of  obtaining  gas  either  from  new  sources  or  from 
renewal  of  other  supply  contracts.” 11 

(3)  The  Rates  Made  Applicable  to  Mississippi: 

The  conclusion  that  the  Commission  in  efFect  fixed  the 
rates  set  in  G-1447  at  rates  which  were  to  be  reconsidered 


11  Since  the  issuance  of  the  Commission’s  decision  in  Docket  No.  G- 
1447,  Mississippi  has  contracted  for  150,000  Mcf  per  day. 
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upon  the  conclusion  of  the  over-all  investigation  of  United’s 
rates  which  was  taking  place  in  Docket  G-1142  is  made  clear 
by  the  following  language  at  page  45  of  the  Commission’s 
opinion : 

“There  is  now  pending  at  Docket  No.  G-1442  (sic) 
an  investigation  into  the  rates  charged  by  United,  and 
we  therefore  think  it  proper  at  this  time  to  consider 
only  tiie  rates  proposed  to  be  charged  for  the  new 
sales  to  Texas  Eastern  and  Mississippi  River.  It  is 
expected  that  the  Commission’s  rate  investigation  will 
be  concluded  before  the  facilities  herein  authorized 
for  the  sale  to  Texas  Eastern  and  Mississippi  River 
are  completed  and  that  we  will  have  considered  on 
that  record  not  only  United’s  rates  for  existing  sales 
but  also  the  rates  for  the  two  new  ones.  •  #  • 

“It  appears  from  the  record  that  United  assumed 
a  systemwide  rate  of  return  of  6  per  cent  and  then 
designed  a  rate  for  the  deliveries  to  Texas  Eastern 
and  to  Mississippi  River  which  would  result  in  the 
revenues  required  to  reach  the  assumed  over-all  return. 
United  submitted  a  systemwide  cost  of  service  study 
including  a  6  per  cent  rate  of  return  which  shows  an 
average  cost  of  13.16  cents  per  Mcf  on  the 

7781 

system.  However,  the  record  shows  there  is  a  wide 
disparity  in  rates  on  the  system,  both  above  and  below 
tiie  indicted  present  average  cost  of  service,  and  in 
many  instances  United  presently  is  making  sales  at 
a  rate  less  than  the  average  cost  of  purchased  gas. 
The  conclusion  of  the  pending  investigation  of  United’s 
rates  should  eliminate  undue  discrimination  and  may 
result  in  a  revision  of  the  company’s  rate  structure.” 
(Emphasis  supplied) 

These  quotations  from  the  Commission’s  Opinion  make 
it  very  clear  that  the  construction  sought  to  be  made  by 
United  and  authorized  in  Docket  No.  G-1447  by  the  Com¬ 
mission  was  for  general  system  purposes,  and  that  the 
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Commission  intended  to  review  the  rates  fixed  in  such 
docket  for  the  sale  of  gas  to  Mississippi  and  other  com¬ 
panies  npon  the  conclusion  of  the  Commission’s  investiga¬ 
tion  pending  at  Docket  No.  G-1142.  (See  10  FPC  at  pages 
45  and  46).  Indeed,  the  language  employed  by  the  Com¬ 
mission  gave  direct  notice  that  the  rates  which  were  being 
made  applicable  to  Mississippi  in  Docket  No.  G-1447,  i.e., 
the  PL-2  rates,  were  rates  to  be  reconsidered  in  the  investi¬ 
gation  in  Docket  No.  G-1142,  particularly  in  the  light  of 
United’s  rate  structure  as  a  whole,  and  that  the  conclusions 
reached  as  a  result  of  such  investigation  might  "result  in 
a  revision  of  the  company’s  rate  structure.” 

(4)  The  Dynamic  Character  of  United’s  Growth  and  Op¬ 
erations  : 

The  Commission  referred  to  the  dynamic  character  of 
United’s  history,  growth,  and  operations,  and  discussed 
its  gas  reserves  in  its  opinion  in  Docket  No.  G-1447  (p.  48) 
in  the  following  language: 

"The  record  shows  the  operating  history  of  United 
for  the  past  20  years  with  respect  to  its  gas  purchase 
contracts  with  companies  other  than  its  affiliate,  Union 
Producing  Company.  On  January  1, 1930,  United  had 
145  gas  purchase  contracts  with  non-affiliated  pro¬ 
ducers,  as  compared  with  402  such  contracts  as  of 
November  1,  1950.  On  January  1,  1930,  United  was 
receiving  gas  from  27  fields  under  such  contracts  as 
compared  with  207  fields  on  July  1, 1950,  and 
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during  the  intervening  period  deliveries  were  com¬ 
menced  under  756  contracts  and  deliveries  ceased  under 
456  contracts.  Cessation  of  deliveries  for  most  of 
the  contracts  terminated  was  a  result  of  the  depletion 
of  the  supply. 

“During  the  period  of  1945  through  the  first  10 
months  of  1950,  in  which  there  has  been  extensive 
growth  in  interstate  gas  transmission  lines  with  a  cor- 
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responding  increase  in  competition  for  natural  gas 
reserves,  United  entered  into  343  new  gas  purchase 
contracts,  which  is  almost  three  times  as  many  con¬ 
tracts  as  were  entered  into  during  the  six-year  period 
of  1939  to  1944.  In  the  period  from  1945  to  November 
1, 1950,  United  extended  the  term  of  178  of  its  gas  pur¬ 
chase  contracts  as  compared  with  54  contracts  which 
were  extended  during  the  15  years  prior  to  that  time. 
The  178  extensions  of  contracts  were  for  the  most 
part  for  periods  of  10  years.  Between  November  1 
and  December  31, 1950,  United  entered  into  eight  new 
gas  purchase  contracts  for  substantial  reserves,  and 
extended  the  term  of  15  gas  purchase  contracts. 

“On  the  basis  of  the  record,  United  has  increased 
its  recoverable  reserves  from  an  estimated  total  of  2.3 
trillion  cubic  feet  in  1930  to  over  20  trillion  cubic  feet 
as  estimated  by  Ralph  E.  Davis,  or  16.4  trillion  cubic 
feet  as  estimated  by  the  Staff,  as  of  July  1,  1950, 
although  the  company  sold  almost  6  trillion  cubic  feet 
of  gas  between  1930  and  1949. 

“The  record  also  shows  that  United  has  never  had 
to  cancel  a  sales  contract  because  of  inability  to  renew 
a  gas  purchase  contract.” 

In  connection  with  the  dynamic  character  of  United’s 
growth,  it  may  be  observed  that  since  the  proceeding  in 
Docket  No.  G-1447  was  concluded  the  records  of  the  Com¬ 
mission  show  that  it  has  issued  19  certificate  orders  author¬ 
izing  increases  in  United’s  facilities  ranging  from  compara¬ 
tively  small  amounts  to  over  5%  million  dollars  and  total¬ 
ling  in  excess  of  18%  million  dollars.” 

7783 

United’s  history  makes  it  clear  that  the  selection  of  a 
test  period  cannot  be  predicated  upon  the  assumption  that 
any  period  selected  will  reasonably  reflect  what  United’s 

12  See  Docket  Nos.  G-1465,  G-1491,  G-1571,  G-1628,  G-1826,  G-1843, 
G-1879,  G-1880,  G-1904,  G-1951,  G-2064,  G-2158,  G-2258,  G-2259,  G-2416, 
G-2885,  G-2886,  G-4279,  G-6885. 
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experience  for  the  future  will  be  unless  adjustments  to 
past  experience  are  made.  No  matter  what  period  is  deter¬ 
mined  to  be  appropriate,  “ normalization”,  or  the  making 
of  adjustments  for  known  changes,  would  be  an  absolute 
requisite  in  order  to  arrive  at  a  reasonable  judgment  re¬ 
garding  rates  for  United. 

The  principal  issues  for  determination  here  are  as  fol¬ 
lows: 

(1)  Is  calendar  year  1952,  adjusted  for  known  causes, 
a  reasonable,  proper,  and  lawful  test  period. 

(2)  How  much  is  United  entitled  to  recover  in  its  cost 
of  service  for  cost  of  gas  purchased  for  calendar  year 
1952,  adjusted. 

(3)  What  are  just,  reasonable  and  lawful  rates  for 
United’s  service  to  Mississippi 

(4)  In  the  case  of  an  integrated  and  interconnected  pipe¬ 
line  system  such  as  United,  should  cost  be  based  on  alloca¬ 
tions  of  specific  facilities  and  sources  for  particular  cus¬ 
tomers  or  should  there  be  adherence  to  the  principles  of 
cost  allocation  heretofore  followed  by  the  Commission. 

(5)  Should  two  separate  rates  or  a  single  rolled-in  rate 
be  established  for  service  to  Mississippi 

(6)  Did  United  have  the  right  to  omit  from  its  conver¬ 
sion  tariff  a  provision  in  a  1945  contract  with  Mississippi 
requiring  United  to  supply  Mississippi  with  such  additional 
quantities  of  gas  as  Mississippi  might  nominate  at  any  time 
to  May  1, 1961  as  necessary  to  meet  its  requirements. 
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(7)  Should  a  minimum  72%  take-or-pay-for  provision 
be  included  in  a  single  rate  schedule  applicable  to  Missis¬ 
sippi! 
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Other  issues  have  arisen  which  are  ancillary  or  related 
to  those  enumerated  above  and  they  will  be  discussed 
herein. 

The  Contentions  Made  by  the  Parties  Regarding  "Test 
Period”  and  Their  Resolution 

Upon  the  resumption  of  the  hearings  following  the  issu¬ 
ance  of  Commission  Opinion  No.  277,  the  Staff,  among 
other  things,  presented  proof  regarding  United’s  rate  base, 
return,  and  cost  of  service,  using  the  calendar  year  1952, 
adjusted  for  known  changes,  as  the  proper  test  period. 
Mississippi  challenged  the  use  of  calendar  year  1952,  as 
adjusted,  claiming  that  the  use  of  such  period  was  im¬ 
proper  and  unlawful. 

The  Staff’s  contentions  regarding  the  propriety  of  using 
calendar  year  1952,  as  adjusted  for  test  period  purposes, 
may  be  summarized  as  follows: 

(a)  The  rate  schedules  and  the  data  filed  in  sup¬ 
port  thereof  by  United  on  June  24,  1953  in  connection 
with  the  rate  increase  sought  in  Docket  No.  G-2210 
are  the  latest  full  and  complete  statements  for  United’s 
system,  as  a  whole,  which  have  been  filed  with  the  Com¬ 
mission.  Such  data  are  based  upon  calendar  year  1952, 
as  adjusted  for  known  changes,  and  conform  to  the 
informational  standards  promulgated  by  the  Commis¬ 
sion  in  Order  No.  165  (effective  July  1,  1953)  amend¬ 
ing  Section  154.63(b)  (3)  of  its  General  Rules  and  Reg¬ 
ulations  prescribing  requirements  to  govern  the  filing 
of  rate  increases  under  the  provisions  of 
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Section  4  (d)  of  the  Act  Section  154.63  (b)  (3)  (i)  re¬ 
quires  that  financial  data  submitted  in  connection  with 
an  increased  rate  filing  “shall  be  based  upon  a  test 
period  consisting  of  12  consecutive  months  of  most 
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recently  available  actual  experience,  adjusted  for 
changes  in  •  •  •  costs  which  are  known  •  •  •  and 
which  will  become  effective  within  seven  months  of 
the  last  month  of  available  actual  experience.” 

(b)  The  revenues  and  the  costs  shown  by  the  record 
for  the  test  period  employed  by  the  Staff,  i.e.,  1952 
adjusted,  are  representative  of  the  relationship  that 
will  exist  between  those  items  in  the  immediate  future. 

(c)  The  increase  in  United’s  PL-3  rate  schedule 
was  permitted  to  become  effective  under  bond  on 
January  3,  1953.  Consequently,  the  year  1952  repre¬ 
sents  the  12-month  period  immediately  preceding  the 
earliest  date  upon  which  a  decision  here  may  be  made 
effective  as  to  such  rates. 

(d)  The  data  covering  calendar  year  1952,  as  ad¬ 
justed,  are  the  ultimate  product  of  an  extensive  investi¬ 
gation  into  an  extremely  large  and  complex  pipe-line 
system  involving  the  examination  of  hundreds  of  con¬ 
tracts,  a  tremendous  number  of  figures,  books,  ledgers, 
engineering  data,  etc.  Of  necessity  such  investigation 
took  a  long  period  of  time  to  complete.  The  figures 
arrived  at  as  a  result  of  such  investigation  are  as 
dependable  and  reliable  as  can  be  obtained  in  a  rate 
proceeding  involving  as  dynamic  a 
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company  as  is  United  in  an  industry  setting  as  kaleido¬ 
scopic  as  the  natural  gas  industry  has  been  in  recent 
years.  Moreover,  insofar  as  United’s  costs  for  pur¬ 
chased  gas  are  concerned,  the  facts  are  that  the  prices 
it  paid  for  such  gas  were  determined  on  the  basis  of 
known  figures  as  at  December  31, 1953,  and  such  figures 
were  applied  to  normalized  volumes  for  the  calendar 
year  1952.  Accordingly,  insofar  as  the  data  covering 
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cost  of  gas  purchased  is  concerned,  the  record  reflects 
the  results  of  actual  1953  experience  applied  to  the  test 
period.  As  Mississippi  has  pointed  out,  the  cost  of 
purchased  gas  is,  dollar-wise,  the  most  important  item 
in  the  cost  of  service  figures. 

(e)  No  authentic  figures  for  United’s  1953  opera¬ 
tions  containing  adjustments  for  known  causes  of  a 
character  which  would  correctly  reflect  an  appropriate 
basis  for  rate-making  purposes  was  presented. 

(f)  To  attempt  a  further  investigation  to  cover 
calendar  1953  and  to  check  figures  in  United’s  books  for 
such  period  and  make  proper  adjustments  for  known 
causes  is  a  long  and  expensive  task,  which  of  neces¬ 
sity  would  involve  the  taking  of  a  substantial  addi¬ 
tional  period  of  time.  At  the  conclusion  of  such  in¬ 
vestigation,  the  same  contention  as  is  made  here  could 
be  made  again — namely,  the  figures  are  not  sufficiently 
recent  If  this  contention  were  accepted,  there  would 
never  be  an  end  to  these  proceedings  which  are  already 
too  attenuated. 
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Mississippi’s  contentions  regarding  use  of  calendar  year 
1952  as  the  test  period  may  be  summarized  as  follows: 

(a)  The  data  relied  upon  by  the  Staff  to  support 
rates  for  United  are  not  supported  by  any  United  wit¬ 
ness. 

(b)  The  use  of  calendar  year  1952  requires  the  mak¬ 
ing  of  major  adjustments  because  of  the  completion 
of  large  additions  to  United’s  plant  facilities  during 
the  period,  and,  accordingly,  the  use  of  this  period  is 
inappropriate  and  unlawful. 

(c)  Pursuant  to  an  order  of  the  Commission  issued 
on  or  about  April  1,  1954,  United  filed  with  the  Corn- 
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mission,  or  made  available  to  the  Commission’s  Staff 
and  to  parties  to  the  proceeding,  on  or  abont  April 
30, 1954,  “data  showing  the  actual  results  of  United’s 
latest  1953  operations  as  adjusted  to  reflect  changes 
during  the  year.”  The  latter  data  should  have  been 
employed  as  the  basis  for  determining  rates  for  United, 
and  the  employment  for  rate-making  purposes  of  any 
other  data  is  improper  and  unlawful. 

(d)  Actual  1953  data  (which  Mississippi  sought  to 
introduce  as  an  exhibit  by  reference  to  the  files  of  the 
Commission  or  as  a  numbered  exhibit)  show  that 
“United’s  estimated  purchased  gas  costs  for  1952  ad¬ 
justed  •  •  •  exceeded  the  actual  purchased  gas  costs 
in  1953  *  •  •”  by  $4,800,000. 

(e)  The  use  of  calendar  year  1952,  as  adjusted  for 
known  changes,  constitutes  an  improper  and  unlaw¬ 
ful  test  period  for  determining  United’s  rates. 
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In  general,  it  may  be  said  that  the  most  important  reason 
why  it  is  necessary  to  arrive  at  a  proper  conclusion  regard¬ 
ing  cost  of  service  is  that  the  amount  of  such  cost  is  the 
amount  which  the  Commission  normally  allows  a  natural- 
gas  company,  subject  to  the  Act,  to  recover  in  the  form  of 
revenues.  Accordingly,  it  is  important  that  the  test  period 
employed  for  establishing  cost  of  service  be  one  which  is 
as  representative  of  an  applicant’s  future  cost  of  services 
as  the  circumstances  will  reasonably  permit 
As  the  above  summary  indicates,  Mississippi’s  conten¬ 
tion  regarding  the  impropriety  of  using  calendar  year 
1952,  adjusted  for  known  causes,  as  the  test  period  is  in¬ 
tegrated  with  its  other  contention,  namely,  that  proper 
adjustments  have  not  and  cannot  be  made  to  the  afore¬ 
said  test  period  because  the  adjustments  made  to  rate 
base  and  cost-of-service  figures  for  1952  could  not  be 
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considered  of  a  sufficiently  adequate  character  to  bring 
the  evidence  relating  to  test  period  np  to  a  point  where  it 
was  properly  representative  of  the  future  for  rate-making 
purposes. 

Mississippi  casts  reflections  upon  the  test  period  em¬ 
ployed  by  the  Staff  by  presenting  arguments  relating  to 
the  propriety  of  the  adjustments  made  for  such  period. 
Accordingly,  it  becomes  necessary  in  considering  the  pro¬ 
priety  of  the  test  period  employed  to  discuss  Mississippi’s 
contentions  concerning  the  adjustments  made  by  the  Staff. 

Parenthetically,  it  may  be  observed  that  if  one  were 
engaged  in  rate  making  for  a  static  company  in  a  static 
industry,  any  year  might  be  considered 
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representative.  Such  a  situation,  however,  has  not  ob¬ 
tained  in  the  natural  gas  industry  in  recent  years;  and  in 
particular  such  a  situation  has  not  obtained  in  regard  to 
United  and  its  operations.  In  fact,  it  has  been  brought 
out  that  no  recent  year  of  United  has  been  like  any  prior 
year.  Thus,  it  appears  that  what  is  under  consideration 
here  is  the  determination  of  future  rates  for  a  very  large, 
dynamic  and  expanding  company  in  an  industry  distin¬ 
guished  by  kaleidoscopic  growth.  United,  as  we  have 
pointed  out  before,  like  many  other  pipe-line  companies, 
has,  in  recent  years,  undergone  a  very  large  expansion. 
The  fact  that  United’s  growth  and  continuing  expansion 
has  had  the  effect  of  making  rate-making  difficult  does  not 
deprive  such  company  of  its  right  to  obtain  increases  in 
its  rates,  if  such  increases  are  just  and  reasonble. 

In  the  course  of  the  several  years  during  which  this 
matter  has  been  under  consideration,  testimony  has  been 
given  from  time  to  time  with  regard  to  various  test  periods. 
When  the  matter  was  set  down  for  hearing  after  the  issu¬ 
ance  of  Commission  Opinion  No.  277  and  accompanying 
order  and  the  Commission’s  Order  of  December  2,  1954, 
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Staff  witnesses  used  calendar  year  1952,  adjusted  for  known 
changes,  as  the  test  period  for  the  purpose  of  determining 
a  cost  of  service  upon  which  rates  for  United  for  the  future 
could  be  based. 

Mississippi  claims  that  the  data  relied  upon  by  the  Staff 
to  support  the  proposed  rates  were  not  supported  by  any 
United  witness.  The  short  answer  to  this  contention  is 
that  United  adopted  the  testimony  of  Staff  witnessses  and 
the  exhibits  sponsored  by  them.  Accordingly,  the  data 
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relied  upon  was  supported  by  United.  There  would  be  no 
point  to  having  any  of  United’s  employees  take  the  witness 
stand  to  reiterate  the  testimony  of  Staff  witnesses.  More¬ 
over,  as  Staff  witnesses  have  testified,  a  substantial  part 
of  these  data  were  obtained  from  the  books  and  records  of 
United  after  lengthy  and  intensive  investigation  by  the 
Staff,  and  the  Staff’s  testimony,  insofar  as  the  facts  are 
concerned,  has  not  been  contradicted  by  any  United,  Mis¬ 
sissippi,  or  other  witness.18 

Mississippi  argues  that  the  use  of  calendar  year  1952 
requires  the  making  of  major  adjustments  because  of  the 
completion  and  operation  of  large  additions  to  United’s 
plant  facilities.  In  this  connection,  Mississippi  refers  to 
“the  completion  of  United’s  $225,000,000  expansion  pro¬ 
gram  late  in  1952  '  ' 

Although  Mississippi  referred  a  number  of  times  in  its 
brief  to  a  United  $225,000,000  program,  the  fact  is  that 
United  Gas  Pipe  Line  Company  did  not  have  a  $225,000,000 
expansion  program.  This  statement  regarding  the  size  of 
United’s  expansion  program  is  probably  extracted  from 
the  testimony  of  United’s  Treasurer,  who  was  discussing 
at  one  point  in  the  record  the  expansion  program  of 

u  This  is  not  to  say  that  Mississippi  has  not  challenged  the  conclu¬ 
sions  to  be  drawn  from  the  facts. 
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United’s  parent,  United  Gas  Corporation  and  its  subsidi¬ 
aries.  United’s  expansion  program  in  Docket  No.  G-1447 
was,  dollarwise,  approximately  half  of  that  referred  to  by 
Mississippi. 

Mississippi’s  brief,  in  discussing  the  adjustments  made 
by  the  Staff,  refers  initially  to  the  “magnitude”  of  the 
adjustments  to  United’s  rate  base.  These  adjustments 
were  very  large,  but  it  may  be  pointed  out  that  such  adjust¬ 
ments  were  based  upon  known  facts  and  not  upon  estimates 
or  guesses.  At  the 
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time  that  the  staff  presented  its  evidence  regarding  rate 
base,  the  so-called  G-1447  facilities,  which  formed  the  major 
part  of  the  increase  in  United’s  plant,  had  been  completed 
and  the  facts  with  regard  to  the  investment  in  such  facili¬ 
ties  were  known.  It  appears  from  the  evidence  that  every 
major  adjustment  made  relating  to  rate  base  was  supported 
by  known  facts. 

There  is  no  reason  to  assume  that  if  1953  figures  had  been 
employed  that  there  would  have  been  any  material  change 
in  the  rate  base  reached  as  the  result  of  making  adjustments 
brought  about  by  the  increase  in  plant  facilities. 

It  is  interesting  to  note  that  in  the  figures  presented  by 
Mississippi  in  its  brief  in  connection  with  the  ‘‘magnitude” 
of  the  adjustments,  that  the  adjusted  total  rate  base  found 
by  the  Staff  is  almost  identical  with  the  net  plant  invest¬ 
ment  at  December  31,  1952 — which  makes  dear  that  sub¬ 
stantially  what  was  involved,  regardless  of  the  large  amount 
under  consideration,  was  simply  making  an  adjustment  to 
plant  base  to  put  the  additional  facilities  in  as  if  they  were 
in  operation  for  a  full  year.  This  was  not  a  complex  or 
difficult  calculation,  nor  unusual  in  any  situation  where 
there  has  been  an  enlargement  of  plant  facilities  during  a 
test  period. 
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The  important  factor  was  not  whether  the  adjustments 
were  large,  but  whether  the  adjustments  to  rate  base  figures 
were  supported  by  substantial  evidence.  The  Presiding 
Examiner  finds  that  they  were  so  supported,  and  that  the 
employment  of  calendar  year  1952  with  the  adjustments 
as  made  by  the  Staff  for  known  causes  presented  an  appro¬ 
priate  period  for  rate-making  purposes  for  United,  insofar 
as  rate  base  determination  was  concerned. 

7792 

We  turn  now  to  a  consideration  of  Mississippi’s  major 
contentions  concerning  the  use  of  calendar  year  1952,  as 
adjusted,  for  purposes  of  ascertaining  United’s  cost  of 
service.  The  largest  element  in  United’s  cost  of  service 
is  the  cost  of  purchased  gas,  and  as  we  have  noted,  Mis¬ 
sissippi  integrates  its  attack  upon  the  selection  of  test 
year  with  an  attack  upon  adjustments  made  in  regard  to 
cost  of  gas  purchased. 

The  Staff  ascertained,  as  a  result  of  its  investigation, 
the  prices  which  United  was  paying  for  gas  at  December 
31,  1953,  and  used  the  unit  prices  at  such  date  as  one  of 
the  principal  bases  in  determining  the  cost  of  purchased 
gas  for  the  test  period.  As  Mississippi  pointed  out  in  its 
brief: 

“Actually  most  of  the  Staff’s  purchased  gas  costs 
were  based  on  the  results  of  1953  operations.  (Exh. 
Nos.  83,  84,  84- A,  84-B,  85,  85-A,  85-B,  86,  86-A,  87, 
88).” 14 

The  price  of  purchased  gas  to  United  as  determined  by 
the  Staff  at  December  31,  1953  was  8.50^  per  Mcf.  The 
cost  to  United  for  gas  purchased  from  non-affiliated  pro¬ 
ducers  determined  by  prices  as  of  December  31,  1953  was 
not  contradicted,  except  for  Mississippi’s  contentions  con- 

14  Mississippi  Brief,  page  12 
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ceming  the  possible  applicability  of  Order  No.  174-A.  The 
fact  that  the  actual  cost  of  gas  for  1952  or  1953  was  less 
than  gas  priced  as  of  December  31,  1953  cannot  be  con¬ 
sidered  a  contradiction.  It  appears  that  the  adjustment  for 
purchased  gas,  at  least,  insofar  as  the  price  of  gas  per  Mcf 
was  concerned,  was  not  based  upon  guess,  but  upon  knowl¬ 
edge  of  the  facts  regarding  United’s  actual  1953 
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operations,  and  this  knowledge  was  applied  to  the  test 
period.1* 

Mississippi  contends  that  the  “•  #  *  use  of  such  1952 
adjusted  figures  required  major  adjustments — such  as  an 
assumed  nearly  40%  increase  in  the  cost  of  purchased  gas.” 
In  this  connection,  Mississippi  points  out  that  “The  Staff’s 
$89,218,255  for  the  cost  of  purchased  gas  for  the  year  1952, 
adjusted  (Exh.  77-B),  is  38%  above  the  actual  purchases 
of  $64,873,699  for  that  year  (Item  E,  Schedule  F,  Page 
1).”  The  fact  of  the  matter  is  that  Item  U  (United  Gas’ 
FPC  Form  No.  2,  Annual  Report  to  the  FPC  for  1953, 
shows  that  the  volume  of  gas  atcually  purchased  by  United 
in  1953  was  1,037,995  MMcf  costing  $84,415,828.00  and  the 
adjustment  for  test  period  purposes  was  made  at  1,050,- 
000  MMcf.  Having  in  mind  that  the  purchased  gas  costs 
were  based  by  the  Staff  on  the  known  prices  paid  per  Mcf 
for  gas  at  December  31, 1953,  and  the  known  facts  regard¬ 
ing  the  quantity  of  gas  purchased  for  calendar  year  1953, 
the  figures  as  to  cost  of  gas  purchased,  as  adjusted  by  the 
Staff  for  test  period  purposes,  appear  exceedingly  ac¬ 
curate. 

To  support  its  contention,  that  the  test  period  employed 
by  the  Staff  and  adopted  by  United  was  improper  and  un¬ 
lawful,  Mississippi  presented  figures  in  its  brief  purport¬ 
ing  to  show  the  difference  both  volumetrically  and  dollar- 

15  See  further  discussion  regarding  cost  of  purchased  gas  hereinafter. 
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wise  between  sales  made  by  United  during  1953,  com¬ 
puted  at  the  rates  established  in  United’s  filing  of  July  2, 
1953,  and  sales  for  1952,  as  adjusted  by  the  Staff.1*  The 
difference  between  the  adjusted  sales  and 
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actual  sales  runs  from  a  6%  difference  for  Texas  Eastern 
to  a  37%  difference  for  Texas  Gas,  and  averages  14% 
with  the  adjusted  sales  being  the  higher  figure.  The  dif¬ 
ference  between  actual  and  adjusted  sales  for  Mississippi 
is  14%. 

Mississippi’s  comparison  taken  as  a  whole  appears  to 
be  unsound  because  the  comparison  assumes  that  all  pipe 
lines  were  connected  during  the  entire  period  selected  for 
comparison  when  such  was  not  the  fact.  No  adjustment 
is  made  to  account  for  the  fact  that  one  of  the  pipe-line  cus¬ 
tomers,  viz..  Southern  Natural  did  not  take  deliveries 
from  the  enlarged  facilities  of  United  until  April  1,  1953, 
and  another  pipe-line  customer,  viz.,  Texas  Gas,  did  not 
take  deliveries  until  August  1,  1953.  Taking  actual  1953 
figures  as  a  basis  without  proper  adjustment  for  known 
causes  would  be  incorrect  because  actual  1953  without 
such  proper  adjustments  would  not  be  representative  of 
the  future  for  United. 

The  use  of  these  unadjusted  data  by  Mississippi  illus¬ 
trates  vividly  how  easily  incorrect  and  misleading  conclu¬ 
sions  may  be  obtained  by  employing  actual  1953  data  and 
not  investigating  and  folding  out  all  the  pertinent  and 
relevant  facts  and  making  necessary  adjustments  on  the 
basis  of  such  facts.  If  1953  data  were  to  be  taken,  the 
only  reasonable  course  would  be  to  accept  figures  relating 
to  actual  1953  operations  only  after  giving  consideration 
and  effect  to  such  adjustments  as  were  necessary  to  reflect 
the  future  correctly.  The  determination  of  the  correct¬ 
ly  Mississippi  Brief,  P.  23. 
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ness  of  all  such  adjustments  would,  of  course,  require  an 
additional  period  of  time  (during  which  determination  of 
the  issues  would  he  further  delayed)  while  the  Staff  and 
the  intervening 
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parties  entered  upon  another  field  investigation,  study,  and 
analysis  of  United’s  operations.  This  process  would,  of 
course,  further  prolong  this  already  protracted  and  lengthy 
hearing. 

Among  the  matters  which  would  have  to  be  given  con¬ 
sideration  anew  would  be  sources  of  supply.  This  matter 
was  considered  by  the  Staff  in  connection  with  the  cost  of 
purchased  gas  for  the  test  period,  and  in  its  study  of  this 
problem  through  the  end  of  1953  the  Staff  gave  considera¬ 
tion  to  shifts  in  sources  of  supply17  as  well  as  contract 
prices,  both  of  which  influenced  the  cost  of  purchased  gas. 
Such  factors  would  require  adjustments  after  investiga¬ 
tion,  no  matter  what  test  year  was  selected. 

Mississippi’s  contentions,  insofar  as  they  are  specifically 
related  to  being  adversely  affected  by  an  incorrect  estimate 
of  gas  sales  by  the  Staff  in  this  proceeding,  appear  to  be 
without  merit  In  regard  to  this  phase  of  the  matter,  Mis¬ 
sissippi’s  brief  states  that  the  Staff,  in  making  adjustments 
for  the  calendar  year  1952,  incorrectly  estimated  that  Mis¬ 
sissippi  would  receive  a  higher  volume  of  gas  than  it 
actually  received  and  that  for  such  gas  it  would  pay  more 
dollars  than  it  actually  paid.  Mississippi  points  out  that 
it  received  less  gas  and  paid  less  dollars  that  the  Staff 
estimated.  Assuming  that  Mississippi  were  right,  and  that 
the  figure  it  set  forth  in  its  comparison18  should  have 

1TSee  pp.  16,  17  herein  referring  to  shifts  in  United’s  sources  of 
supply  adverted  to  in  the  Commission’s  Opinion  in  Docket  G-1447  as 
an  example. 

u  Mississippi  Brief,  p.  23 
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been  applied,  the  effect  of  the  Staff’s  allegedly  incorrect 
estimates,  insofar  as  the  level  of  rates  to  Mississippi  is 
concerned,  would  be 
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to  lower  the  nnit  cost  of  gas  to  Mississippi  and  not  to 
increase  it.  Had  the  Staff  nsed  as  a  basis  for  determining 
rates  the  lesser  volume  of  gas  contended  by  Mississippi  as 
being  the  correct  amount,  the  overall  effect  would  have 
been  to  spread  United’s  fixed  costs  over  a  smaller  number 
of  units.  This  would  tend  to  increase  rates  to  Mississippi, 
rather  than  to  decrease  them.  Accordingly,  even  if  there 
were  error  of  the  character  referred  to  by  Mississippi  in 
the  Staff’s  estimates,  such  error  could  not  be  said  to  have 
contributed  in  any  degree  to  raising  United’s  rates  to  Mis¬ 
sissippi,  and  may  have  resulted  in  lowering  United’s  rates 
to  such  company.  The  use  of  such  1952  figures  as  estimated 
by  the  Staff  could  not  be  said  under  the  circumstances  to 
have  adversely  affected  Mississippi. 

The  fact  that  some  adjustments  may  not  have  been 
mathematically  exact  is  hardly  a  sound  basis  on  which  to 
reject  the  adjustments  when  considered  as  a  whole,  where 
such  adjustments  are,  on  an  overall  basis,  supported  by 
substantial  evidence,  and  where  on  the  whole  they  are  cor¬ 
rect  Rate  making  is  not  an  exact  science,  and  where  an 
error  cannot  be  said  to  be  either  substantial  or  prejudicial, 
it  cannot  exercise  a  controlling  effect  on  the  decisional 
process. 

The  Presiding  Examiner  finds  that  the  contentions  of 
Mississippi  regarding  adjustments  made  to  cost  of  pur¬ 
chased  gas,  as  indicative  of  the  employment  of  an  improper 
test  period,  are  without  merit;  and  also  finds  that  the  ad¬ 
justments  made  to  purchased  gas  costs  are  supported  by 
substantial  evidence  and  were  proper,  correct,  and  based 
on  sound  principles. 
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Mississippi  claimed  in  one  section  of  its  brief,  as  it  did 
dnring  the  hearing,  that  United  “did  file  with  the  Commis¬ 
sion  and  present  data  as  to  the  actual  results  of  its  opera¬ 
tions  for  the  year  1953,  adjusted,*  *  *”  (p.  11,  Mississippi 
Brief).  However,  at  a  later  point  in  its  brief  (pp.  24,  25) 
Mississippi  shifted  its  ground,  as  it  did  at  the  hearing, 
and  stated  that 

“this  data  showing  the  actual  results  of  United’s  latest 
1953  operations  (as  adjusted  to  reflect  changes  during 
the  year)  was  submitted  to  the  Commission’s  Staff — 
about  April  30,  1954 — and  was  made  available  to  the 
parties  to  this  proceeding  (R.  3997).” 18 

The  facts  are  that  counsel  for  Mississippi  sought  to  have 
certain  material,  which  he  described  as  United’s  actual 
1953  figures,  adjusted,  pertaining  to  cost  of  service,  intro¬ 
duced  in  evidence  by  reference  to  the  files  of  the  Commis¬ 
sion,  as  permitted  by  Rule  126(c)  (2)  (i)  of  the  Commis¬ 
sion’s  Rules  of  Practice  and  Procedure.  As  it  turned  out, 
and  as  was  pointed  out  at  the  hearing,  Mississippi’s  coun¬ 
sel  was  in  error  in  that  the  material  in  question  had  never 
been  filed  with  the  Commission  by  United.  Accordingly, 
the  material  could  not  be  received  in  evidence  as  an  exhibit 
by  reference  to  the  files  of  the  Commission.  Mississippi’s 
counsel,  under  such  circumstances,  at  the  hearing  requested 
that  the  material  be  marked  as  Exhibit  99  for  identifica¬ 
tion  and  the  Presiding  Examiner  directed  that  such  mate¬ 
rial  be  so  marked.  Mississippi  then  requested  that  Exhibit 
99  for  identification  be  received  in  evidence. 


i»  Mississippi’s  record  reference  does  not  support  its  statement  as  to 
the  facts  regarding  the  furnishing  of  such  material  to  the  staff  by 
United.  Staff  counsel  denied  on  the  record  having  received  such  material 
from  United.  No  proof  to  the  contrary  was  offered  by  Mississippi. 
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At  the  hearing,  Mississippi’s  counsel  further  stated  that 
he  understood  the  documents  in  his  possession  (Exh.  99  for 
identification)  contained  United’s  actual  1953  figures  “with 
full  explanation  for  each  adjustment  and  justification 
therefor”. 

Mississippi  presented  no  proof  whatever  of  the  authen¬ 
ticity  of  its  claim  that  the  documents  in  question  were 
genuinely  what  its  counsel  understood  them  to  he,  i.e.,  fig¬ 
ures  which  United  acknowledged,  claimed,  admitted,  or 
represented  as  being  its  “actual  1953  figures  with  full  ex¬ 
planation  for  each  adjustment  and  justification  therefor”. 
And  such  failure  to  present  proof  concerning  the  character 
of  the  documents  in  Mississippi’s  possession  occurred  in 
the  face  of  the  affirmative  assertion  by  United’s  counsel 
that  the  documents  (Exh.  99  for  identification)  were  not 
what  counsel  for  Mississippi  understood  them  to  be.  In 
this  connection,  it  may  be  noted  that  the  following  statement 
by  United’s  counsel  appears  in  the  transcript:*0 

“Mr.  Homing  [counsel  for  Mississippi  who  sought 
to  introduce  Exh.  99  for  identification  into  the  record] 
is  mistaken  in  his  statement  that  they  are  actual  figures. 
They  are  figures  that  contain  some  character  of  an 
adjustment  I  do  not  recall  what  that  adjustment  was, 
but  they  are  not  actual  figures.  They  are  actual  plus 
some  character  of  an  adjustment  So  in  any  event  it 
is  not  competent.” 

The  Presiding  Examiner  asked  counsel  for  United  the 
following  question: 

“The  figures,  as  I  understand,  are  really  not  a  full 
and  complete  study  of  1953.  Is  that  correct  Mr. 
Fletcher?” 
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The  following  answer  was  made: 

“Yes,  sir.  And  they  are  clearly  irrelevant  for  the 
reasons  I  stated,  as  well  as  those  of  Mr.  McAllister.” 

7799 

The  record  also  shows  that  Texas  Gas  objected  to  the 
receipt  in  evidence  of  the  proffered  exhibit,*1  pointing  out 
that  it  could  not  “bind  any  of  the  parties  until  they  are 
supported  by  competent  testimony  in  this  particular  rec¬ 
ord  *  *  *.  They  are  absolutely  meaningless,  incompetent 
and  of  no  value  at  all  until  they  are  supported,  and  they 
haven’t  been  supported”. 

No  witness  was  offered  to  substantiate  Mississippi’s 
claim  that  it  was  offering  authentic  figures  constituting 
United’s  cost  of  service  for  1953,  as  adjusted;  nor  was 
any  witness  presented  to  show  what  in  fact  these  docu¬ 
ments,  which  were  being  offered,  were.  The  statement  of 
counsel  as  to  what  they  were,  particularly  in  the  face  of  a 
denial  by  opposing  counsel,  is  not  a  substitute  for  proof. 
No  foundation  upon  which  these  documents  could  be  re¬ 
ceived  in  evidence  was  laid,  and  they  were  excluded. 

Thus  it  is  clear  there  was  no  proof  whatever  that  the 
documents  offered  by  Mississippi  (Exh.  No.  99)  were  in 
fact  United’s  actual  1953  figures,  as  adjusted  for  known 
causes. 

Staff  counsel  having  this  case  in  charge  also  denied  re¬ 
ceiving  the  proffered  exhibit  from  United. 

Another  claim  made  by  Mississippi  in  its  brief  is  to  the 
effect  that  actual  1953  data  show  that  “United’s  estimated 
purchase  gas  costs  for  1952  adjusted  •  •  •  exceeded  the 
actual  purchased  gas  costs  in  1953  *  *  •”  by  $4,800,000  (P. 
25,  Mississippi  Brief). 

The  amount  actually  paid  by  United  for  1,037,995,212 

**Tr.  4004 
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Mcf  of  gas  during  1953  as  reflected  in  its  annual  reports 
to  the  Commission  was 
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$84,415,828.34  (Item  1J).  The  average  cost  during  1953 
as  reflected  in  such  report  was  8.13^  per  Mcf.  The  price 
of  gas  per  Mcf  for  United,  based  on  contract  prices  with 
its  suppliers  at  December  31,  1953,  was  very  close  to  8.50^ 
per  Mcf.  The  Staff  estimated  United  Ts  gas  requirements 
at  1,050,000,000  Mcf.  The  Staff,  for  test  purposes,  normal¬ 
ized  gas  costs  at  the  prices  current  at  December  31,  1953, 
namely,  8.50^  per  Mcf.  The  difference  between  the  unit 
price  of  8.13^  and  8.50^  per  Mcf,  together  with  the  differ¬ 
ence  in  volumes  accounts  for  the  $4,800,000  referred  to  by 
Mississippi.  The  normalization  in  pricing  gas  was  sup¬ 
ported  by  substantial  evidence  and  was  proper. 

Oddly  enough,  Mississippi  urges  that  this  difference  of 
$4,800,000  between  the  actual  and  the  adjusted  figures  for 
gas  purchases  for  1953  requires  a  reopening  of  the  hear¬ 
ing  to  receive  1953  adjusted  data,  when  it  is  quite  apparent 
that  1953  gas  purchase  figures,  as  adjusted,  were  used  to 
obtain  appropriate  figures  for  United’s  cost  of  gas  pur¬ 
chased  and  applied  to  the  test  year,  viz.,  calendar  year 
1952,  as  adjusted.  It  may  be  a  work  of  supererogation  to 
point  out  that  if  1953,  as  adjusted,  were  employed  as  the 
test  year,  proper  normalization  of  gas  prices  for  United 
would  have  required  that  prices  be  fixed  at  a  date  subse¬ 
quent  to  December  31, 1953.  There  is  no  ground  to  believe 
that  gas  prices  subsequent  to  December  31, 1953  were  lower 
than  they  were  at  that  date,  and  there  is  good  ground  to 
believe  that  they  were  higher.  If  the  normalization,  which 
Mississippi  apparently  seeks,  were  made,  the  cost  of  pur¬ 
chased  gas  would  be  higher,  not  lower. 

Mississippi  cites  Indianapolis  Water  Company  v.  McCart, 
et  al,  89  F.  2d  522  (1937),  affd.  302  U.S.  419  (1938)  to  sup¬ 
port  its  contentions 
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regarding  appropriate  test  period.  The  McCart  case  is 
typical  of  a  line  of  rate  cases  following  Smyth,  v.  Ames, 
169  U.S.  166  (1898),  in  which  emphasis  was  laid  principally 
upon  rate  base.  This  major  emphasis  was  brought  about 
by  the  Supreme  Court’s  declaration  that  the  constitution 
required  rates  to  be  calculated  on  ‘‘fair  value.”  The  Su¬ 
preme  Court  in  McCardle  v.  Indianapolis  Water  Company, 
272  U.S.  400,  determined  that  “spot”  reproduction  cost 
was  practically  decisive  of  fair  value. 

The  line  of  reasoning  employed  by  the  Courts  in  these 
earlier  cases  has  not  been  followed  since  1944  when  the 
Supreme  Court,  in  FPC  v.  Hope  Natural  Gas  Company,  320 
U.S.  591,  radically  changed  the  course  of  utility  regulation 
by  holding  that  commissions  could  lawfully  use  an  original 
cost  rate  base.  Since  1944  the  Federal  Power  Commission 
and  the  commissions  in  most  of  the  States  have  used  origi¬ 
nal  cost 

In  passing,  it  may  be  observed  that  both  the  problems 
and  the  company  involved  in  the  McCart  case  were  totally 
unlike  that  under  consideration  here.  However,  Missis¬ 
sippi  referred  to  some  language  in  the  McCart  case  appar¬ 
ently  in  an  effort  to  analogize  the  time  factors  in  such  case 
with  those  in  the  instant  case. 

The  facts  in  the  McCart  case,  insofar  as  they  relate  to 
appropriate  test  period,  may  be  summarized  as  follows : 

In  1931,  the  City  of  Indianapolis  filed  a  petition  with  the 
Public  Service  Commission  of  Indiana  seeking  a  reduction 
of  water  rates  for  small  consumers.  The  Commission  fixed 
rates  in  1932,  effective  January  1,  1933.  The  water  com¬ 
pany  filed  a  bill  in  the  District  Court  on  December  31, 
1932 


alleging  such  rates  were  confiscatory.  The  District  Court 
appointed  a  special  master  who  held  hearings  and  filed  a 
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report  on  May  18,  1934  finding  the  “fair  value”,  ie.,  the 
reproduction  value  of  the  water  company’s  properties  as 
of  April  1,  1933. 

After  a  hearing  upon  exceptions  to  the  special  master’s 
report,  the  District  Conrt  dismissed  the  water  company’s 
bill  of  complaint  alleging  confiscation.  In  the  District 
Court’s  final  decree  the  Conrt  found  that  the  “fair  value” 
of  the  company’s  property  on  November  29,  1935  was  the 
same  as  it  was  32  months  earlier,  i.e.,  on  April  1,  1933. 

An  appeal  was  taken  to  the  Court  of  Appeals  for  the 
Seventh  Circuit.  The  Appellate  Court  took  judicial  notice 
of  the  upward  trend  of  prices  between  1932  and  1935,  and 
held  that  the  District  Court  had  erred  in  determining  in 
its  decree  that  the  valuations  as  of  April  1, 1933  were  appli¬ 
cable  to  the  date  of  the  decree  in  November  1935,  without 
taking  into  appropriate  account  the  changed  conditions  in 
the  interval. 

A  casual  reading  of  Mississippi’s  quotation  from  the 
opinion  of  the  Court  of  Appeals  in  the  McCart  case  might 
lead  one  to  the  conclusion  that  such  court  had  sent  the 
case  back  to  the  District  Court  because  it  had  found  the 
test  period  for  determining  cost  of  service  was  unlawful 
or  improper.  Such  was  not  the  case,  however.  The  Court 
of  Appeals  sent  the  case  back  to  the  District  Court  only 
for  the  purpose  of  determining  the  "fair  value”  of  the 
water  company’s  properties.  In  this  connection,  it  will  be 
observed  that  in  the  course  of  the  hearings  before  the 
special  master  an  estimate  of  the  net  income  applicable  to 
the  return  for  the  year  1933  was  given  by  a  witness  em¬ 
ployed  by  the  Public  Service  Commission  and  a  second 
estimate  was  given  by  a  witness  for  the  water 
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company.  The  hearings  before  the  special  master  were 
held  between  May  1,  1933  and  August  10,  1933,  and  a  re- 
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opened  session  was  held  on  October  18,  1933.  Although 
the  special  master  offered  to  receive  evidence  on  April  18, 
1934  as  to  actual  operations,  the  parties  informed  the 
master  that  they  did  not  desire  to  offer  such  testimony. 
However,  the  Appellate  Court  did  not  send  the  case  back 
to  receive  such  additional  evidence,  saying  that  if  the 
water  company  chose  not  to  put  into  evidence  the  actual 
results  of  1933  operations  and  was  content  to  rest  on  the 
estimates  appearing  in  the  record,  the  latter  was  in  no 
position  to  complain,  and  the  Court  accepted  “the  figures 
as  found  by  the  master  and  approved  by  the  Court”. 

About  seven  years  after  the  initiation  of  the  proceed¬ 
ings  by  the  City  of  Indianapolis,  the  case  reached  the 
Supreme  Court  which  held  that  the  Court  of  Appeals  was 
correct  in  taking  judicial  notice  of  the  trend  upward  in 
commodity  values  and  that  reversal  of  the  District  Court 
was  right.  By  this  time,  however,  so  much  time  had  elapsed 
that  the  Supreme  Court  sent  the  case  back  to  be  tried  anew 
as  to  all  issues.” 


22  The  quotation  from  the  McCart  case  contained  in  Mississippi’s  brief 
is  not  complete,  stopping  in  the  middle  of  a  sentence  (see  89  F.  522  p. 
528)  without  specifically  indicating  such  fact  The  quotation  as  set 
forth  in  Mississippi’s  brief  reads  as  follows: 

“The  question  of  what  the  net  income  had  been  for  the  year  1938, 
under  the  new  schedule  of  rates,  was  not  at  that  time  any  longer  a  mat¬ 
ter  of  estimates  but  had  become  an  established  fact  and  the  facts  were 
in  the  possession  of  the  company.  Prophecy  was  then  entitled  to  give 
way  to  experience.”  In  fact,  the  word  “experience”  did  not  end  the 
sentence,  for  the  last  sentence  quoted  read  as  follows:  "Prophecy  was 
then  entitled  to  give  way  to  experience  and  under  such  circumstances,  if 
the  company  chose  to  remain  silent  with  the  facts  in  its  possession,  it  is 
in  no  position  to  complain.” 

Apparently,  to  explain  why  it  did  not  complete  the  quotation  it  chose 
to  employ,  Mississippi  footnoted  the  quotation  as  follows:  “In  that  case, 
it  was  the  company  which  chose  to  remain  silent  and  was  forced  to 
accept  the  results  of  the  Commission’s  decision.  In  this  case  it  is 
United’s  gas  customers  represented  by  Mississippi,  who  are  injured  but 
refuse  to  remain  silent.” 

The  fact  in  these  proceedings  is  Mississippi  stands  alone  and  rep- 
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A  time  factor  of  seven  years  is  not  analogous  to  the  time 
factors  involved  here.  The  McCart  case  is  of  no  value  as 
precedent  in  relation  to  any  phase  of  the  instant  proceeding. 

New  England  Telephone  &  Telegraph  Company  v.  De¬ 
partment  of  Public  Utilities  (Mass.)  2  P.U.R.  3d  464,  476 
(Mass.  D.P.U.,  Sept.  30, 1953)  and  6  P.U.R.  3d  65, 79  (Mass. 
Sup.  Ct.,  Sept.  20,  1954)  cited  by  Mississippi  in  its  brief 
does  not  assist  it.  The  problem  involved  in  these  proceed¬ 
ings  was  one  of  “regulatory  lag”  and  the  unjust  effect  of 
such  “regulatory  lag”  upon  utilities  seeking  to  increase 
their  rates  in  inflationary  times. 

It  has  been  claimed  by  many  that  in  times  of  inflation, 
rate  adjustments  lag  behind  the  increase  in  operating  ex¬ 
penses,  and  therefore  utilities,  operating  under  fixed  rate 
schedules  may  not  earn  a  fair  profit  as  prices  rise. 

The  problem  of  test  period,  as  exemplified  in  the  New 
England  Telephone  cases  points  to  the  possibility  of  United 
being  injured  by  the  test  period  employed  and  its  customers 
(including  Mississippi)  being  the  correspondent  benefici¬ 
aries  of  lower  rates  than  those  which  they  are  entitled  to 
enjoy.  It  appears  that  the  citation  of  these  cases  does 
not  help  Mississippi  to  show  that  it  was  the  victim  of  any 
injustice  or  harm,  and  they  are  not  helpful  to  Mississippi’s 
contentions  here. 

Normal  requirements  of  agency  investigation  under  Sec¬ 
tions  4  and  5  of  the  Act  inevitably  lead  to  some  delay  in 
arriving  at  conclusions  in  the  rate-making  process.  For 
example,  In  the  Matter  of  Canadian  River  Gas  Company, 
3  FPC  32, 54,  the  test  period  employed  was  1939.  Hearings 
were  concluded  on  April  21,  1941.  The  Commission,  after 
pointing  out  the  difficulties  of 

resents  no  one  bat  itself,  which  it  has  the  right  to  do.  Snch  fact,  how. 
ever,  does  not  justify  Mississippi  arrogating  to  itself  a  position  it  does 
not  occupy. 
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resolving  doubts  as  to  the  future,  held  that 

“Nevertheless,  for  purposes  of  this  order,  1939  rev¬ 
enues  and  costs  are  to  be  considered  representative 
of  the  relationship  that  will  exist  between  these  items 
in  the  future”. 

It  is  fair  to  observe  that  it  would  not  be  possible  for  the 
Commission  to  function  unless  it  afforded  its  Staff  time 
to  analyze  the  data  filed  by  a  company  in  connection  with 
an  increased  rate  filing  or  to  analyze  the  books  and  records 
of  the  company  in  an  investigation.  The  hearings  them¬ 
selves  are  exceedingly  broad  in  scope,  usually  involve 
highly  complex  problems,  and  require  a  great  deal  of  time 
for  preparation  as  well  as  for  actual  hearing.  It  has  been 
contended  that  delay  is,  in  general,  far  more  costly  to  appli¬ 
cants  than  it  is  to  the  customer  companies,  particularly  in 
times  like  the  present”  The  contention  to  the  contrary 
made  here  is  not  supported. 

Taking  the  evidence  as  a  whole,  the  Presiding  Examiner 
finds  that  the  employment  of  calendar  year  1952,  as  ad¬ 
justed,  as  the  test  period,  was  proper  and  lawful,  and  the 
use  of  this  period  with  the  adjustments  made  was  fairly 
representative  and  affords  a  proper  and  lawful  basis  for 
fixing  rates  for  United  for  the  immediate  future.  More¬ 
over,  the  use  of  such  period  is  consistent  with  past  Com¬ 
mission  practice  and  principles  enumerated  in  numerous 
Commission  opinions.84 

13  Cf.,  Dougherty,  Comments  on  the  Regulatory  Lag,  60  P.TJ.  Fort 
631  (1962). 

**  Atlantic  Seaboard  Corp.,  Opinion  No.  226  (Mimeo.  ed.,  p.  10); 
Northern  Natural  Gas  Co.,  Opinion  No.  228  (Mimeo.  ed.,  p.  9) ;  El  Paso 
Natural  Gas  Co.,  Opinion  No.  278  (Mimeo.  ed.,  p.  8) ;  Miehigan-Wiseon- 
sin  Pipe  Line  Co.,  Opinion  No.  275  (Mimeo.  ed.,  p.  8) ;  Home  Gas  Con 
Opinion  No.  272  (Mimeo.  ed.,  p.  5) ;  Panhandle  Eastern  Pipe  Line  Con 
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Cost  of  Gas  Purchased 

The  Staff's  brief,  among  other  things,  summarizes  the 
method  by  which  it  arrived  at  its  independent  determina¬ 
tion  of  United's  purchased  gas  cost  and  it  reads,  in  part, 
as  follows: 

Starting  with  normalized  sales  volumes  for  the  test 
period  (T.  3457,  Exh.  166),  witness  Stockwell  normal¬ 
ized  gas  purchase  requirements  after  verification  of 
gas-supply  data  furnished  by  United  (T.  3453-54). 
Checks  of  gas  fields  and  a  comparison  of  normalized 
requirements  with  actual  1953  data  demonstrated  the 
accuracy  of  the  normalization  (T.  3455,  3458,  3462, 
3464,  3468).  The  gas  requirements  were  normalized 
by  fields,  by  districts,  by  areas,  and  further  by  pur¬ 
chases  from  non-affiliated  producers  (arm’s-length 
sales)  and  from  Union  (Exhs.  82-88).  Where  judg¬ 
ment  as  to  the  source  of  gas  was  vital,  Stockwell  relied 
on  the  experienced  judgment  of  United’s  gas  supply 
department  personnel  (T.  3741)." 

As  we  have  indicated  heretofore,  we  have  credited  the 
testimony  of  staff  witnesses  relating  to  normalization  of 
natural  gas  purchase  requirements  and  sales  volumes  for 
the  test  period. 

The  cost  of  purchased  gas  is  extremely  important  in 
this  case  because  in  excess  of  $89,000,000  or  over  60%  of 
United's  cost  of  service  for  the  test  period,  represented 
the  cost  of  natural  gas  purchased. 

7807 

Union  provided  approximately  22%  of  United’s  natural- 
gas  requirements  for  United's  Monroe,  Shreveport,  Dallas, 
Houston  and  San  Antonio  operating  districts  for  the  test 

Opinion  No.  269  (Mimeo  ed.,  p.  10) ;  Mississippi  River  Fuel  Corp.,  Opinion 
No.  253  (Mimeo.  ed.,  p.  10) ;  Pittsburgh  v.  Pittsburgh  and  West  Virginia 
Gas  Co.,  7  FPC  112,  128-131;  Mississippi  River  Fuel  Corp.,  4  FPC 
340,  349. 
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period.*5  Union  is  a  wholly-owned  affiliate  of  United  Gas 
Corporation,  as  is  United. 

Prior  to  the  Panhandle  decision  (Commission  Opinion 
No.  269)  the  Commission  determined  the  cost  of  natural 
gas  where  a  natural-gas  company  itself,  or  an  affiliated 
company  was  the  producer,  on  the  basis  of  actual  operat¬ 
ing  expenses  incurred  in  the  production  of  the  gas  and 
allowed  a  return  on  the  original  cost  of  investment  less 
accrued  book  depreciation.  However,  where  a  pipe-line 
company  bought  gas  from  an  independent  producer,  the 
price  paid  to  such  independent  producer  was  included  as 
part  of  the  pipeline’s  recoverable  cost  of  service.  Staff’s 
presentation  included  cost  of  gas  purchased  from  inde¬ 
pendent  producers  as  of  December  31,  1953  adjusted  to 
calendar  1952,  as  part  of  United’s  cost  of  service. 

During  the  course  of  this  hearing,  Mississippi’s  counsel 
stated  that  “We  are  not  contesting  the  prices  paid  non- 
aflfiliated  producers.”  Mississippi,  however,  in  its  brief 
objected  to  the  inclusion  in  United’s  recoverable  cost  of 
service  of  sums  paid  by  United  to  non-aflfiliated  producers 
and  to  Union  in  the  absence  of  affirmative  proof  that  appli¬ 
cations  for  certificates  of  public  convenience  and  necessity 
and  rate  schedules  had  been  filed  pursuant 
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to  Commission  Order  No.  174-A. 

Mississippi’s  brief  asserts  (pp.  27,  28)  that  $17,000,000 
out  of  the  total  of  $89,218,255.00  represents  cost  of  gas 
purchased  by  United  from  Union.  A  table  at  page  31  of 
Mississippi’s  brief  shows  that  $10,340,348.00  represents 
cost  of  gas  purchased  from  Union  for  the  Monroe,  Shreve¬ 
port,  Dallas,  Houston,  and  San  Antonio  operating  districts. 

a®  While  evidence  was  presented  concerning  the  total  amount  of  gas 
supplied  to  United,  no  evidence  was  presented  concerning  the  percentage 
supplied  by  Union  for  the  balance  of  the  system  for  the  test  period. 
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The  table  shows  cost  of  gas  for  other  operating  districts 
of  United  of  $43,332,200.00,  but  contains  no  information 
concerning  the  percentage  of  gas  supplied  by  Union.  In 
referring  to  $17,000,000.00  as  the  cost  of  gas  purchased  by 
United  from  Union,  Mississippi  refers  to  page  3720  of  the 
transcript.  The  transcript  reference  does  not  support  Mis¬ 
sissippi’s  statement  as  to  the  $17,000,000.00  amount  and 
there  is  no  evidence  in  the  transcript  as  to  the  total  specific 
amount  of  dollars  paid  to  Union  by  United  for  the  test 
period. 

Although  Mississippi  apparently  in  one  part  of  its  brief 
mcluded  $17,000,000.00  as  a  sum  which  United  was  entitled 
to  receive  for  gas  purchased  from  Union,  it  objected  in 
another  part  of  its  brief  to  the  inclusion  of  cost  of  gas  pur¬ 
chased  from  Union  at  any  figure.  In  still  another  part  of 
its  brief,  Mississippi  shifted  the  emphasis  of  its  objections 
from  the  prices  paid  non-affiliated  producers  for  gas  pur¬ 
chased  to  prices  paid  by  United  for  gas  purchased  from 
Union.  In  this  connection,  Mississippi’s  argument  may  be 
summarized  as  follows : 
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United  executed  numerous  contracts  with  Union,  many 
as  far  back  as  1937.  Between  1937  and  June  7, 1954,  numer¬ 
ous  contracts  and  supplementary  or  amendatory  contracts 
were  entered  into  by  these  companies.  Such  supplementary 
contracts,  among  other  things,  increased  the  price  of  gas 
per  Mcf  payable  by  United  to  Union.  Mississippi  claimed 
that  United  was  limited  in  the  amount  which  it  is  entitled 
to  recover  for  cost  of  gas  purchased  from  Union  to  the 
amount  per  Mcf  set  forth  in  initial  contracts  between 
United  and  Union,  and  was  not  entitled  to  include  in  its 
cost  of  service  natural  gas  as  priced  and  paid  for  by  United 
in  the  supplementary  or  amended  contracts.  Mississippi 
points  out  that  if  its  theory  of  gas  pricing  for  United  were 
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applied  here,  the  cost  of  service  figures  might  be  so  reduced 
that  they  would  preclude  any  rise  in  the  level  of  United’s 
rates.”  Mississippi  contends  further  that,  on  the  basis  of 
its  analysis  of  the  contracts  between  United  and  Union  in 
the  period  between  1937  and  1953,  covering  gas  from  the 
Monroe,  Shreveport,  Dallas,  Houston  and  San  Antonio  dis¬ 
tricts  alone,  United’s  cost-of-gas-purchased  account  has 
been  inflated  by  over  4%  million  dollars,  of  which  Missis¬ 
sippi  is  being  asked  to  pay  over  $900,000. 

7810 

To  support  its  contentions,  Mississippi  has  cited  a  line 
of  cases”  which  hold  in  substance  that  where  affiliated 
companies  enter  into  contracts  and  there  is  “an  absence 
of  arm’s  length  bargaining  between  two  corporate  entities 
involved,  and  of  all  the  elements  which  ordinarily  go  to 
fix  market  value”  and  where  an  increase  of  rates  is  sought, 
a  regulatory  agency  or  a  court  is  justified  in  ignoring  such 
contracts  and  should  look  to  other  factors  to  determine  just 
and  reasonable  costs. 

Mississippi  has  established  that  from  1937  to  the  present 
time  United  Gas  Corporation  has  owned  all  the  stock  of 
both  United  and  Union  and  that  the  power  of  United  Gas 
Corporation  to  exercise  its  control  over  such  companies 
has  manifested  itself  through  the  election  of  interlocking 
directorates  and  the  selection  of  joint  officers. 


*•  Mississippi’s  brief,  page  38. 


27  Western  Distributing  Company  v.  Public  Service  Commission  of 
Kansas,  et  al,  285  U.  S.  119  (1932) ;  Smith  v.  Illinois  Bell  Telephone 
Co .,  282  U.  S.  133, 152-153  (1930) ;  Cities  Service  Gas  Company  v.  Federal 
Power  Commission,  155  Fed  (2)  694  (8th  Cir.  1946),  cert,  denied,  329 
U.  S.  773  (1946) ;  Colorado  Interstate  Gas  Co.  v.  Federal  Power  Com¬ 
mission,  142  F.  2d,  943,  957  (10th  Cir.  1944),  cert  denied,  324  U.  S. 
626  (1946);  Natural  Gas  Pipeline  Co.  ▼.  Slattery,  302  U.  S.  300,  307 
(1937) ;  Dayton  Power  &  Light  Co.  v.  Public  Utilities  Commission  (Ohio), 
292  XT.  S.  290,  308  (1934) ;  United  Fuel  Gas  Co.  v.  Railroad  Commission 
of  Kentucky,  278  U.  S.  300,  320  (1929). 
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If  there  has  been  an  absence  of  arm’s  length  bargaining 
in  the  making  of  the  contracts  between  United  and  Union, 
as  there  appears  to  have  been,  snch  absence  is  characteristic 
of  both  the 
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initial  and  the  amendatory  contracts.  Accordingly,  the 
cases  relied  upon  by  Mississippi  do  not  support  the  conclu¬ 
sion  that  only  the  initial  contracts,  but  not  the  amendatory 
contracts,  should  be  considered  valid.  They  establish  that 
both  initial  and  amendatory  contracts  should  be  ignored 
unless  they  are  supported  by  objective  criteria. 

If  the  prices  in  contracts  between  Union  and  United  are 
to  be  ignored,  we  must  then  look  to  other  factors  to  deter¬ 
mine  what  is  fair,  just  and  reasonable  for  United  to  obtain 
for  natural  gas  acquired  from  Union.  However,  before 
embarking  upon  such  determination,  it  appears  advisable 
to  consider  at  this  time  Mississippi’s  other  contentions 
relating  to  cost  of  gas  purchased. 

Certain  of  Mississippi’s  contentions  are  made  on  an  alter¬ 
native  basis.  These  contentions  are  to  the  effect  that  all 
of  United’s  “gas  purchases  must  be  made  pursuant  to  con¬ 
tracts  legally  filed  and  accepted  by  the  Commission  as  rate 
schedules”  or  that  “all  of  United’s  gas  purchase  costs 
are  subject  to  investigation,  cross  examination  as  to  the 
justification  for  the  precise  volumes  and  prices  used  and 
to  possible  whole  or  partial  disallowance.” 

The  inconsistency  of  the  alternative  contentions  made 
by  Mississippi  is  apparent  when  it  is  realized  that  the  first 
alternative  referred  to  above,  if  accepted,  would  require 
a  conclusion  that,  absent  filing  pursuant  to  Commission 
Order  174-A,  there  could  under  the  law  be  no  recovery  for 
payments  made  for  purchased  gas,  at  least  for  test  period 
purposes,  whereas  under  the  second  alternative  mentioned. 
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there  can  be  snch  recovery  even  thongh  no  filing  whatever 
were  made  under  Commission  Order  174-A  or  any  other 
filing  rule  or  regulation  of  the  Commission. 

To  support  its  contention  that  cost  of  gas  purchased  from 
non-filing  producers  cannot  be  included  in  United’s  recover¬ 
able  cost  of  service  for  the  test  period,  Mississippi  cites 
as  precedent  Montana-Dakota  Utilities  Co.  v.  Northwestern 
Public  Service  Co.,  341  U.  S.  246,  251  (1951). 

The  Montana-Dakota  case  is  wholy  inapplicable  to  the 
instant  situation.  The  issue  involved  in  such  case  was 
whether  an  action  would  lie  to  recover  losses  alleged  to 
have  been  sustained  by  petitioner  in  paying  for  service  at 
filed  rates  when  it  and  the  respondent  had  an  interlocking 
directorate  and  were  under  common  control.  The  principle 
which  was  involved  was  that,  where  a  rate  is  filed,  accepted, 
or  approved  by  the  Commission,  a  customer  company  can¬ 
not  be  made  to  pay  a  different  rate  than  the  filed  rate,  nor, 
on  the  other  hand,  can  it  recover  payments  made  under 
the  filed  rates  (which  allegedly  were  inflated)  because  ac¬ 
ceptance  of  such  filed  rates  was  brought  about  by  reason 
of  petitioner’s  dominance  by  the  common  management  of 
petitioner  and  respondent,  and  petitioner’s  consequent  lack 
of  independence  and  ability  to  protest.  It  was  in  this  con¬ 
text  that  the  court,  in  Montana-Dakota,  said  “It  [peti¬ 
tioner]  can  claim  no  rate  as  a  legal  rate  that  is  other  than 
the  filed  rate  •  * 
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This  language  was  quoted  by  Mississippi  in  its  brief, 
but  a  quotation  relating  to  the  inability  of  a  litigant  to 
recover  alleged  overcharges  in  filed  rates  which  it  accepted 
and  paid  is  not  applicable  to  the  instant  situation,  where 
the  value  of  the  gas  obtained  has  been  established  in  these 
proceedings  by  objective  standards.  The  facts  involved 
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in  the  Montana-Dakota  are  entirely  different  from  the 
facts  in  the  present  case.  Moreover,  the  principles  of  law 
involved  and  the  language  quoted  from  the  Montana-Dakota 
case  have  no  application  here.  It  may  also  be  pointed  out 
that  the  Commission’s  rules  relating  to  filing  were  not 
drafted  to  cover  cases  such  as  United’s  purchases  from 
Union  during  the  test  period. 

Certain  other  cases  cited  by  Mississippi  on  this  point 
in  its  brief  are  equally  impertinent28  In  general,  it  may 
be  said  that  such  cases  stand  for  the  proposition  that  when 
rate  schedules  are  filed  and  accepted,  then  they  are  para¬ 
mount  to  rights  established  by  earlier  franchises  or  con¬ 
tracts  entered  into  between  customers  and  the  filing  com¬ 
pany,  and  also  for  the  proposition  that  when  a  rate  schedule 
is  filed  and  accepted,  no  different  rate  may  be  charged. 
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Neither  the  Mobile  Gas  Service  case  nor  the  Tyler  gas 
case2*  is  of  assistance  at  this  point  in  the  proceeding  be¬ 
cause  the  basic  issue  is  such  cases  related  to  the  require¬ 
ment  of  payment  at  increased  rates  subsequent  to  filing  and 

»  North  Hempstead  v.  Public  Service  Corp.,  281  N.  Y.  442,  182  NJE. 
144  (1921) ;  Public  Service  Commission  v.  Pavilion  Natural  Gas  Com¬ 
pany,  232  N.  Y.  143,  188  N.  E.  427  (1921) ;  Kansas  City  Power  &  Light 
Co.  v.  Midland  Realty  Co „  338  Mo.  1141,  93  SW  2d  964  (1936)  affd; 
Midland  Realty  Co.  v.  Kansas  City  Power  &  Light  Co.,  800  U.S.  109 
(1937) ;  Suburban  Water  Co.  v.  Borough  of  Oakmont  268  Pa.  243,  110A 
778  (1920) ;  Duquesne  Light  Company  v.  Public  Service  Commission 
273  Pa.  287,  117A  63  (1922) ;  Leiper  v.  Baltimore  &  P.  R.  Co.,  262  Pa. 
328,  105A  551  (1918) ;  V  &  S  Bottle  Co.  v.  Mountain  Gas  Co.,  261  Pa. 
523,  104A  667  (1918),  app.  dis.  251  U.  S.  544  (1919) ;  Harrison  Electric 
Co.  v.  Citizens  Ice  and  Storage  Co.,  149  Ark.  502,  232  S.  W.  932  (1921) ; 
Cotton  v.  Commonwealth  Edison  Co.,  349  Ill.  app.  490,  HL  N.  E.  2d  363, 
366  (1953). 

29  United  Gas  Pipe  Line  Co.  v.  Mobile  Gas  Service  Corp.  and  Federal  Power 
Commission,  215  F.  2d,  883  (3rd  Cir.,  Sept.  7, 1954),  certiorari  granted  February 
28,  1955 ;  Tyler  Gas  Service  Co.,  et  ol.  v.  United  Gas  Pipe  Line  Co.,  217  F.  2d, 
73  (5th  Cir.,  Nov.  24, 1954). 
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before  a  hearing  was  had  concerning  the  lawfulness  of  the 
increased  rates  which  were  sought. 

Here,  a  determination  is  being  made  after  a  hearing  on 
the  merits.  The  plaintiffs  in  both  Mobile  and  Tyler  recog¬ 
nized,  as  did  both  courts  of  appeal,  that  the  Commission 
after  a  hearing  on  the  merits  could  fix  the  rates  at  a  level 
which  it  determined  to  be  just  and  reasonable,  and  which 
might  be  at  variance  with  and  in  complete  disregard  of  the 
contract  rates.  Here  we  are  engaged  in  determining  just 
and  reasonable  rates  after  a  full  and  complete  hearing. 

The  legal  effect  upon  rate  making  in  this  case  by  reason 
of  a  failure  to  file  eiher  rate  schedules  or  certificates  of 
public  convenience  and  necessity  pursuant  to  Commission 
Order  No.  174-A,  as  modified  by  any  supplier  of  gas  to 
United,80  must  be  considered  in  the  following  context: 

7815 

Prior  to  the  Phillips  decision,81  the  Commission  had  exer¬ 
cised  its  jurisdiction  under  the  Act  principally  to  regulate 
companies  primarily  engaged  in  pipe-line  operations  and 
activities  incidental  thereto.  In  such  cases  where  the  pipe 
line  was  affiliated  with  a  gas  producer  through  common 
control,  or  where  a  pipe  line  controlled  a  gas  producer,  only 
the  pipe  line  filed  applications  for  certificates  of  public  con¬ 
venience  and  necessity  under  Section  7  of  the  Act  and  rate 
schedules  pursuant  to  Section  4  of  the  Act.  Although  the 
Commission  exercised  its  rate-making  powers  with  regard 
to  determining  how  much  an  affiliated  producer  could  get 
from  the  pipe  line  for  gas  which  it  produced  and  sold  to 
such  pipe  line,  the  Commission  did  not  require  a  separate 
filing  by  the  producing  affiliate  under  either  Section  4  or 
7  of  the  Act 


*°  No  proof  was  adduced  concerning  filings  by  United’s  suppliers  under  Order 
174-A. 

“  PhiUipe  Petroleum  Company  v.  State  of  Wieeonem,  et  aL,  347  UJ3.  673. 
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The  Supreme  Court,  in  Phillips,  held  that  the  authority 
vested  in  the  Commission  by  the  Act  was  broader  than  the 
Commission  had  theretofore  exercised.  The  Court  held,  in 
substance,  that  the  Commission  had  jurisdiction  over  sales 
of  natural  gas  in  interstate  commerce  for  resale,  and  that 
the  exclusionary  provisions  of  Section  1  (b)  of  the  Act  re¬ 
lating  to  “the  production  and  gathering  of  natural  gas’* 
did  not  encompass  an  exemption  from  the  provisions  of  the 
Act  for  sales  of  natural  gas  for  resale  made  in  interstate 
commerce. 

Prior  to  the  Phillips  decision,  the  Commission  had 
adopted  certain  rules  and  regulations  under  the  Natural 
Gas  Act  governing  the 
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filing  of  rate  schedules  and  certificates  of  public  conveni¬ 
ence  and  necessity  by  natural  gas  companies,  viz.,  Part  154 
— Bate  Schedules  and  Tariffs,  and  Part  157 — Applications 
for  Certificates  of  Public  Convenience  and  Necessity,  Sub- 
chapter  E — Regulations  under  the  Natural  Gas  Act,  Chap¬ 
ter  I,  Title  18,  Code  Federal  Regulations.  In  general,  it 
appeared  that  these  regulations  had  been  promulgated 
upon  an  assumption  that  the  ambit  of  the  Commission’s 
jurisdiction  was  not  as  large  or  embracive  as  that  which 
the  Supreme  Court  in  Phillips  had  found  to  exist  These 
regulations,  which  had  been  adopted  long  before  June  7, 
1954,  when  Phillips  was  decided,  were  principally  designed 
for  filings  by  pipe-line  companies.  Moreover,  a  reading  of 
the  provisions  of  these  regulations  indicates  that  they  were 
drafted  primarily  for  application  to  companies  which  were 
much  larger  than  many  of  those  held  by  Phillips  to  be  sub¬ 
ject  to  Commission  jurisdiction. 

In  an  effort  to  provide  as  workable  and  simple  a  set  of 
regulations  as  was  reasonably  possible  for  the  several 
thousand  persons  engaged  in  the  production  and  gathering 
of  natural  gas,  who  transported  or  sold  such  gas  in  inter- 
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state  commerce  and  were  held  by  Phillips  to  be  subject  to 
Commission  jurisdiction,  but  who  were  not  primarily  en¬ 
gaged  in  the  operation  of  an  interstate  pipe  line,  the  Com¬ 
mission,  on  July  16, 1954  issued  its  Order  No.  174  prescrib¬ 
ing  rules  and  regulations  governing  the  filing  of  rate  sched¬ 
ules  and  certificates  of  public  convenience  by  persons  sub¬ 
ject  to  the  Act  under  the  Supreme  Court’s  holding.  On 
August  16,  1954,  the  Commission  by  the  issuance 
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of  its  Order  No.  174-A  rescinded  and  superseded  Order  No. 
174.  Order  No.  174-A  was  subsequently  amended  by  Order 
No.  174-B  issued  by  the  Commission  on  December  17, 1954. 

These  new  rules  and  regulations  are  limited  by  their 
terms  to  transactions  and  operations  conducted  on  and 
after  June  7, 1954,  the  date  of  the  Supreme  Court’s  decision 
in  Phillips.  These  rules  and  regulations  treat  the  rates  of 
“independent  producers”  subject  thereto  which  were  in 
effect  prior  to  June  7,  1954  as  “initial”  rates,  and  such 
rates  are  not  subject  to  suspension  except  where  increases 
above  prices  in  effect  prior  to  June  7,  1954  are  involved. 
Moreover,  the  Commission’s  accounting  requirements  are 
not  made  applicable  to  filings  thereunder.82  The  rules  do 
not  require  persons  subject  thereto  to  justify  the  rates  in 
effect  prior  to  June  7, 1954  and  filed  thereunder,  and  there 
is  no  provision  for  a  “roll-back”  of  rates  charged  by  per¬ 
sons  who  filed  pursuant  to  Orders  Nos.  174-A  and  174-B. 
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It  may  also  be  observed  that,  while  the  Commission  has 
authority  to  investigate  rates  subject  to  its  jurisdiction 

“The  Commission’s  Uniform  System  of  Accounts  for  Natural  Gas  Com¬ 
panies,  among  other  things,  requires  all  cost  expense  and  revenue  data  sub¬ 
mitted  in  support  of  filings  be  segregated  and  classified.  The  absence  of 
accounting  requirements  suggests  that  the  Commission’s  Uniform  System  of 
Accounts  in  its  present  form  is  not  readily  applicable  for  use  by  an  “independent 
producer”  or  by  combination  oil  and  gas  producers  and  consequently  could  not 
be  applied  without  revisions  to  companies  subject  to  Order  No.  174-A. 
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tinder  Section  5(a)  of  the  Act,  the  determination  of  the 
reasonableness  of  prior  nnfiled  rates  and  past  increases  in 
contract  prices,  for  the  purposes  of  recovery  of  sums  of 
money  for  natural  gas  paid  thereunder,  is  not  a  matter  over 
which  the  Commission  under  the  Natural  Gas  Act  has  any 
authority. 

The  Commission  in  its  El  Paso  opinion88  referred  to  its 
unwillingness  to  permit  its  opinion  in  Panhandle  (Opinion 
269)  to  exclude,  in  the  future,  consideration  of  other 
methods  of  valuing  gas  and  then  stated  that  “We  are,  how¬ 
ever,  presently  of  the  view  that  such  method  as  may  be 
adopted  in  the  future  should  be  employed  for  both  the  inde¬ 
pendent  producer  and  the  pipe-line  company.” 

The  Commission  is,  of  course,  faced  with  many  complex 
matters  resulting  from  the  Supreme  Court’s  decision  in 
Phillips  particularly  with  regard  to  establishing  principles 
applicable  to  fair  and  lawful  determination  of  rates  for 
producers  who  had  believed  that  they  were  exempt  from 
Commission  jurisdiction  under  the  exclusionary  provisions 
of  Section  1(b)  of  the  Act.  In  connection  with  these  prob¬ 
lems,  the  Commission  pointed  out  that  “To  facilitate  the 
reaching  of  an  informed  opinion  on  this  question,  the  Com¬ 
mission  has  issued  a  notice  of  proposed 
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rule  making  inviting  all  interested  parties  including  pro¬ 
ducers,  gatherers,  transmission  companies,  distributors, 
state  commissions,  municipalities,  and  representatives  of 
consumer  interests  to  submit  their  views  to  the  Commission 
concerning  principles  and  methods  to  be  applied  by  it  which 
could  be  used  in  regulating  the  price  of  natural  gas  'sold  by 
producers  in  interstate  commerce  for  resale.  Presumably 
such  principles  and  methods  could  also  be  applied  to  gas 
produced  by  transmission  companies.” 


**  In  the  Matter  of  El  Paso  Natural  Gas  Company,  Opinion  No.  278  (Mimeo 
ed,  p  6,  et  seq.) 
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It  is  in  this  context  that  Mississippi  seeks,  in  effect,  to 
impose  a  sanction  npon  United  by  excluding  from  its  re¬ 
coverable  cost  of  service  for  the  test  period  amounts  paid  by 
United  to  Union  and  to  non-affiliated  producers,  by  reason 
of  United’s  failure  to  put  in  evidence  showing  that  Union 
and  other  producers  have  made  filings  pursuant  to  Com¬ 
mission  Order  174-A,  as  amended.  Mississippi  asks  that  the 
Presiding  Examiner  take  official  notice  of  Union’s  action 
against  the  Commission  in  the  United  States  District  Court 
for  the  District  of  Columbia  84  and  asserts  that  Union,  and 
possibly  other  producers  have  failed  to  file  a  rate  schedule 
pursuant  to  Commission  Order  No.  174-A,  as  amended. 

It  may  be  that  Union  or  other  United  suppliers  may  have 
become  subject  to  the  fines  and  penalties  provisions  of  the 
Act  by  reason  of  their  failures  to  file  rate  schedules  under 
174-A.86  However,  whether 
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such  penalty  provisions  are  or  are  not  applicable  to  such 
producers,  it  does  not  follow  therefrom  that  Mississippi  or 
any  other  customer  is  entitled  to  have  excluded  from  Uni¬ 
ted’s  cost  of  gas  purchased  for  the  test  period  purchased 
from  a  producer  who  has  decided  to  litigate  the  question 
of  the  validity  of  the  Commission’s  order  before  complying 
therewith.  Specifically  it  does  not  follow  that  if  Union  is 
unsuccessful  at  the  end  of  the  litigation  it  will  not  comply 
with  the  determination  made  by  the  courts.  The  imposition 
of  a  sanction  such  as  the  exclusion  from  United’s  recover¬ 
able  cost  of  gas  obtained  from  Union  during  the  test  period 
because  of  Union’s  failure  to  file  or  because  some  other 

34  The  Presiding  Examiner  takes  official  notice  of  Union  Producing  Co.  v. 
Federal  Power  Commission,  127  F.  Supp.  88  (D.  CL). 

“It  should  be  made  clear  that  the  Presiding  Examiner  is  not  attempting 
to  express  any  opinion  that  such  provisions  are  or  are  not  applicable  to  Union 
or  any  other  producer. 
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producer  may  have  failed  to  file  rate  schedules  for  gas 
which  it  supplied  to  United  finds  no  warrant  in  the  law. 
In  this  connection,  it  may  be  pointed  out  that  even  in  the 
absence  of  any  filing  under  Order  No.  174-A,  as  amended, 
producers  subject  thereto  may  not  under  Section  7(b)  of 
the  Act  abandon  service  to  United  without  an  order  of  the 
Commission.  On  the  other  hand,  United  cannot  obtain 
natural  gas  without  paying  for  it 
There  was  no  good  ground  for  granting  Mississippi’s 
application  for  a  subpoena  duces  tecum  addressed  to  a 
member  of  the  Staff  requiring  him  to  compile  a  list  of  all 
United’s  producers  who  had  filed  under  Order  No.  174-A. 
The  denial  of  such  request  did  not,  as  Mississippi  contends, 
deprive  it  of  due  process. 
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As  we  have  noted,  one  of  Mississippi’s  alternative  ap¬ 
proaches  to  price  determination  was  stated  as  follows: 
“all  of  United’s  gas  purchase  costs  are  subject  to  investi¬ 
gation,  cross  examination  as  to  the  justification  for  the 
precise  volumes  and  prices  used  and  to  possible  whole  or 
partial  disallowance.”  (Italics  supplied)8® 

This  approach,  if  adopted,  would  result  in  the  institution 
of  hundreds  of  rate  cases  which  could  not  even  be  presented 
for  a  considerable  period  of  time  because  the  investigation, 
which  would  have  to  be  conducted  by  the  Commission’s 
staff  before  institution  of  proceedings  would  necessarily  be 
time  consuming  and,  of  course,  statutory  notice  to  pro¬ 
ducers  before  instituting  hearings  would  be  imperative. 
If  this  course  were  followed,  these  proceedings  would  be 
prolonged  for  several  additional  years.  By  the  time  it  was 
determined  which  of  United’s  suppliers  were  subject  to  the 
Commission’s  jurisdiction  and  what  the  rates  of  such  sup- 
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pliers  should  be,  the  rates  charged  by  such  suppliers  in  1952 
or  1953  would  be  of  academic  rather  than  functional  value 
for  purposes  of  rate  determination. 

As  United’s  counsel  stated  in  regard  to  this  matter  dur¬ 
ing  the  course  of  these  hearings : 

“lam  not  in  disagreement  with  what  Mr.  McAllister 
said.  I  am  not  in  disagreement  with  what  the  Examiner 
said,  nor  what  Mr.  Fletcher  said  about  getting  into  600 
rate  cases.  We  are  not  asking  for  that.  We  do  not  in¬ 
tend  to  do  it,  and  I  think  it  would  be  a  foolish  thing, 
and  I  think  it  is  an  illegal  thing.” 
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Following  this  “concession”  by  Mississippi’s  counsel 
Mississippi  shifted  the  brunt  of  its  attack  from  gas  prices 
paid  non-affiliated  producers  to  prices  paid  Union.  This 
matter  was  gone  into  at  great  length  during  the  course  of 
the  hearings. 

The  approach  of  counsel  to  the  Commission  to  establish¬ 
ing  the  figure  of  $89,218,255  for  cost  of  gas  purchased  may 
be  summarized  as  follows : 

A  properly  qualified  Staff  Witness  examined  all  contracts 
entered  into  between  United  and  Union,  and  between  United 
and  other  producers  and  found  out  what  prices  United  was 
paying  for  natural  gas  under  such  contracts  as  of  December 
31, 1953.  The  witness  applied  such  prices  to  normalized  gas 
requirements  for  the  test  period  and  determined  in  his 
capacity  as  an  accountant  that  United’s  cost  of  gas  pur¬ 
chased  was  $89,218,255.00.  This  figure  of  course  included 
gas  supplied  to  United  by  Union. 

The  inclusion  in  cost  of  gas  purchased  of  amounts  of  gas 
from  Union  at  the  price  per  Mcf  paid  by  United  is  chal¬ 
lenged  by  Mississippi  as  unjust,  unreasonable  and  unlawful, 
in  part,  for  reasons  already  discussed.  Mississippi  also 
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complained  that  while  the  Staff  witness  examined  the  con¬ 
tracts  in  question,  he  made  no  statement  that  he  “consid- 
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ered  such  contract  costs  to  be  proper,  fair,  and  reasonable.” 
The  Staff  claimed  that  the  contracts  and  prices  contained 
therein  were  examined  critically  and  were  not  considered 
perfunctorily  or  mechanically,  as  Mississippi  claimed 
that  they  were. 

It  may  be  pointed  out  that  determination  of  whether 
the  prices  contained  in  United’s  contracts  with  Union 
were  “proper,  fair,  and  reasonable”  is  a  matter  for  the 
Presiding  Examiner  or  the  Commission  to  decide  on 
the  basis  of  the  evidence  presented,  and  not  a  matter  for 
the  witness  to  determine.  This  is  not  to  say  that  conten¬ 
tions  made  by  the  parties,  including  the  staff,  with  regard 
to  the  evidence  or  the  law,  are  not  entitled  to  considera¬ 
tion.  They  are,  and  they  have  been  considered. 

The  Staff  claimed  that  the  prices  determined  upon  for 
gas  purchased  from  Union  which  went  into  United’s  cost 
of  gas  were  founded  upon  substantial  evidence.  The  evi¬ 
dence  and  legal  considerations  which  the  Staff  considered 
applicable  to  prices  of  gas  obtained  from  Union  rested 
upon  the  relationship  of  such  prices  to  prices  paid  to  non- 
affiliated  producers  by  United  in  the  same  districts. 

It  will  be  noted  that  the  Staff  witness  who  testified  with 
regard  to  this  matter  prepared  certain  exhibits  (82-88 
inclusive)  which  were  received  in  evidence.  Examination 
of  the  exhibits  shows  that  on  a 
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comparative  basis  United’s  gas  purchase  costs,  insofar  as 
gas  obtained  from  Union  is  concerned,  were  not  in  excess  of 
the  prices  paid  in  the  same  districts  to  non-affiliated  pro¬ 
ducers,  and  on  an  overall  basis  were  less  than  those  paid  by 
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United  to  non-affiliated  producers.  In  fact,  the  exhibits  pre¬ 
pared  by  the  Staff  and  introduced  in  evidence  show  that  the 
weighted  average  price  paid  by  United  to  its  non-affiliated 
producers  is  substantially  more  than  the  average  weighted 
price  paid  by  United  to  Union,  and  this  fact  was  not  contra¬ 
dicted  by  any  other  evidence  in  the  record. 

Evidence  introduced  by  United87  shows  that  the  average 
weighted  prices  paid  by  United  to  Union  between  1948  and 
1953  were  lower  than  the  average  prices  paid  to  non-affi¬ 
liated  producers,  Le.,  producers  whose  prices  Mississippi 
does  not  challenge  as  being  unfair,  unjust  or  unreasonable. 

While  it  is  true  that  United’s  contracts  with  Union  were 
not  reached  as  a  result  of  arm’s  length  bargaining,  the  eiv- 
dence  presented  shows  that  the  prices  contained  in  such  con¬ 
tracts,  when  based  upon  objective  standards  unrelated  to 
the  relationship  between  United  and  Union,  were  not  above 
a  level  which  Mississippi  has  conceded  to  be  fair,  just,  and 
reasonable  for  others,  i.e.,  prices  paid  by  United  to  Union 
were  not  above  prices  reached  between  United  and  non-affi¬ 
liated  producers  as  a  result  of  arm’s  length  bargaining. 
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In  its  petition  for  rehearing  filed  November  23, 1954,  fol¬ 
lowing  the  issuance  of  Commission  Opinion  No.  277,  Mis¬ 
sissippi  asserted  that  “The  Commission  erred  in  the  use  of 
the  prices  charged  by  Union  Producing  Company,  an  affili¬ 
ate  of  United,  for  gas  purchased  from  said  affiliate,  whereas 
the  Commission  should  have  determined  the  price  that 
should  be  allowed  in  accordance  with  the  principles  estab¬ 
lished  in  the  Panhandle  decision  (Opinion  No.  269),  and  in 
refusing  to  determine  the  reasonableness  of  the  prices  paid 
by  United  to  said  affiliate  and  other  producers.” 

There  is  no  basis  for  concluding  that  if  the  Panhandle 
approach  to  price  determination  were  applied  here  instead 

**  See  Exh.  161. 
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of  the  one  that  was  adopted  that  there  would  be  any  reduc¬ 
tion  in  the  amount  arrived  at  for  gas  obtained  from  Union. 

Despite  Mississippi’s  claim  in  its  petition  that  the  Pan¬ 
handle  approach  to  price  determination  should  have  been 
applied  here,  during  the  course  of  the  hearing  accorded  the 
parties,  one  of  Mississippi’s  Counsel  appeared  to  shift  its 
position  on  this  point,  taking  the  view  that  while  Panhandle 
examplified  a  justifiable  legal  theory  of  pricing  for  a  com¬ 
pany  which  produced  its  own  gas,  it  was  not  applicable  in 
this  case  because  two  different  companies  were  involved, 
i.e.,  United  and  Union,  and  “When  you  have  contract  rela¬ 
tionships  those  contract  relationships  control”  Accord¬ 
ingly,  it  appeared  that  at  the  very  same  time  Mississippi 
was  arguing  that  “contract  relationships  control”  it  con¬ 
tended  that  they  did  not  control  because  of  the  affiliations 
of  the  contracting  parties. 
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In  the  Panhandle  case  (Opinion  No.  269)  the  Commission 
held  that  “ultimate  public  interest  will  be  better  served  by 
permitting  the  pipe-line  company  to  receive  for  the  gas 
which  it  produces  a  price  reflecting  the  weighted  average 
arm’s  length  payments  for  natural  gas  in  the  fields  (and 
sometimes  from  the  same  wells)  where  it  is  produced  than 
through  the  application  of  the  ‘rate  base’  method  to  this 
commodity.” 

Although  price  determination  as  effected  in  Panhandle 
was  somewhat  different  than  the  approach  to  price  deter¬ 
mination  made  by  the  Staff  here,  reference  is  made  to  Pan¬ 
handle  in  this  decision  among  other  reasons  because  of 
Mississippi’s  reliance  upon  the  principles  of  that  case  and 
to  point  out,  in  addition,  that  Mississippi  does  not  contend 
that  the  “rate  base”  approach  to  Union’s  production  should 
be  applied  here.  Reference  is  also  made  to  the  Panhandle 
case  because  Mississippi’s  statements  in  reference  thereto 
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demonstrate  that  it  has  accepted  the  basic  principle  of  Pan¬ 
handle,  namely  “that  gas  produced  by  a  natural  gas  com¬ 
pany  had  the  same  value  as  a  commodity  at  the  well-head 
as  gas  purchased  by  an  independent  producer,  and  that  such 
value  should  be  attributed  to  it  in  determining  the  rate  to 
which  the  natural  gas  company  was  entitled  for  sales  at 
distant  point.”38  This  principle  which  Mississippi  has 
urged  as  being  correct  and  which  should  be  accepted  here 
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is  applicable  not  only  to  pipe-line  companies  which  pro¬ 
duce  their  own  gas,  but  to  pipe-line  companies  which  obtain 
gas  from  an  affiliate  with  which  it  is  under  common  control. 

It  appears  that  both  Mississippi  and  the  Staff  accept  the 
proposition  that  gas  produced  by  a  pipe-line  company 
should  be  valued  in  analagous  circumstances  at  the  same 
price  as  gas  obtained  at  competitive  levels  from  independ¬ 
ent  producers.  Moreover  it  appears  despite  protestations 
to  the  contrary  that  when  Mississippi’s  contention  are  sub¬ 
jected  to  analysis,  its  basic  complaint  is  not  that  the  prin¬ 
ciples  of  Panhandle  should  not  be  applied  here  but  that  the 
manner  in  which  those  principles  were  applied  in  these  pro¬ 
ceedings  was  improper,  i.e.,  only  the  specific  approach  made 
in  Panhandle  (Opinion  No.  269)  may  be  used.  The  method 
of  valuing  gas  employed  in  Panhandle  if  applied  here  would 
not  serve  to  reduce  cost  of  gas  purchased  and  thus  to  reduce 
rates  to  Mississippi  and  consequently  its  objections  on  this 
score  as  to  cost  of  gas  purchased  are  without  merit 

The  Presiding  Examiner  finds  that  cost  of  gas  for  the 
test  period  was  $89,218,255.00. 


38  See  In  the  Matter  of  El  Paio  Natural  Oat  Company,  Opinion  No.  278, 
(mimeo  ed.  p.  5). 
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Bate  Base 

‘‘For  the  most  part  Mississippi’s  attack”  on  the  case 
presented  was  directed  to  “(1)  the  cost  of  purchased  gas 
used;  (2)  the  applicability  of  the  test  year  1952,  adjusted; 
and  (3)  the  ‘rolled-in’  basis  upon  which  the  Staff’s  cost  allo¬ 
cation  determined  the  same  price  of  gas  to  be  charged  by 
United  to  Mississippi  under  United’s  PL-2  and  PL-3  rate 
schedules”.3® 

The  Presiding  Examiner  has  found  that  calendar  year 
1952,  adjusted  for  known  causes  was  a.  lawful  and  proper 
test  period  and  that  the  cost  of  purchased  gas  to  United  for 
the  test  period  was  $89,255,218.  The  problems  relating  to 
the  allocation  of  United’s  cost  of  service  and  form  of  rate  to 
Mississippi  will  be  dealt  with  hereinafter. 

The  principal  direct  attack  which  can  be  said  to  have  been 
made  by  Mississippi  regarding  the  amount  arrived  at  in  the 
Staff’s  evidence  concerning  United’s  rate  base  stemmed 
from  Mississippi’s  claims  that  calendar  year  1952,  as 
adjusted,  was  not  a  proper  test  period.  It  may  be  observed, 
in  passing,  that  the  acceptance  of  1953  figures  as  prepared 
by  United  concerning  rate  base  would  not  have  resulted  in 
lowering  the  rate  base  and  the  failure  to  employ  1953  data 
relating  to  rate  base  was  not  prejudicial  to  Mississippi.40 
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The  effect  of  Commission  Opinion  No.  277  and  accom¬ 
panying  order  and  the  Commission’s  order  of  December  2, 
1954  was  to  require  proof  with  regard  to  all  material  ele¬ 
ments  necessary  to  sustain  any  rate  finally  reached  as  fair, 

*®  Mississippi's  brief,  p.  72. 

40  Total  net  rate  base  investment  in  excluded  Exhibit  No.  99  for  identification 
was  claimed  by  United  to  be  $320,395,413.00  and  return  was  claimed  at  6%% 
i.e.,  $21,628,690.00. 
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just,  and  reasonable  for  Mississippi  including,  among  other 
things,  proof  regarding  rate  base. 

Evidence  regarding  rate  base  was  presented  principally 
by  Staff  witnesses  Luttring  and  Rainwater.41  Evidence  con¬ 
cerning  rate  of  return  was  presented  by  Staff  witness 
Goubleman.42  United  contended,  comparatively  early  in 
the  proceeding,  that  it  was  entitled  to  a  higher  rate  of  return 
than  6%,  the  rate  claimed  by  the  Staff  to  be  just  and  reason¬ 
able. 

The  evidence  with  regard  to  rate  of  return  as  presented 
by  the  Staff  has  persuaded  the  Presiding  Examiner  that  a 
6  Jo  rate  of  return  is  a  fair  and  reasonable  rate  of  return 
for  United.  Such  proof  will  be  discussed  hereinafter. 

Staff  witness  Luttring  sponsored  Exhibit  No.  77-A  en¬ 
titled  “Federal  Power  Commission — United  Gas  Pipe  Line 
Company — Docket  No.  G-1142 — Rate  Base  Investment  and 
Annual  Return,  Year  1952.”  This  exhibit  together  with  the 
testimony  of  Staff  witnesses  reflects  the  results  of  an  in¬ 
tensive  investigation  and  study  of  United’s  books,  records 
and  facilities.  The  exhibit  also  reflects  an  annual  return  at 
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6  Jo  for  United-  Schedules  which  are  part  of  Exhibit  No. 
77-A  show  United ’8  rate  base  investment  by  districts,  by 
areas,  and  by  functions  for  year  1952,  adjusted.48 

Schedule  1  of  Exhibit  77-A  shows  the  amount  claimed  as 
net  rate  base  investment  by  United  in  an  application  filed 
on  June  24, 1952,  in  Docket  No.  G-2210  and  the  amount  which 
the  Staff  after  investigation  and  consideration  considered 
to  be  correct  together  with  references  to  various  schedules 
which  explained  the  reasons  for  the  differences  between 

41  Rate  base  figures  are  contained  in  Exs.  77  and  77-A  prepared  by  the  Staff. 

43  Exhibit  81  sponsored  by  Staff  witness  Goubleman. 

**  e.g..  Schedules  2  and  3,  Exhibit  No.  77-A. 


866 


(7831) 

the  Staff’s  figures  and  those  of  United.  Schedule  1  of  Ex¬ 
hibit  No.  77-A  is  as  follows : 
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UNITED  GAS  PIPE  LINE  COMPANY 

RATE  BASE  INVESTMENT  AND  ANNUAL  RETURN 


Year  1952 
Per 

Company  Differences 

Schedule  I  Per  Under  References 

Page  loft  FJP.C.  (Over)  To 

Particulars  (Note  1)  Staff  Company  Differences 


Gas  Plant  In  Service 
)  Gross  Plant 

Schedule  2 

$346,054,658.00  $341,772,658.00  $  4,282,000.00 

Schedule  6 

l 

1 

s 

I 

I 

Schedule  2 

55,128,711.00  56,067,105.00  (938,394.00)  Schedule  7 

Net  Plant 

$290,925,947.00  $285,706,553.00  $  5,220,394.00 

Contribution  In  Aid  of 
|  Construction 

Schedule  2 

324,303.00  324,303.00  . 

TOTAL 

$290,601,644.00  $285,381,250.00  $  5,220,394.00 

Working  Capital 

Schedule3 

6,858,801.00  5,102,478.00  1,756,323.00 

Schedule  8 

TOTAL 

$297,460,445.00  $290,483,728.00  $  6,976,717.00 

Working  Capital  Provided 

From  75%  of  Federal 

Income  Taxes  Note  2 

.  5,102,478.00  5,102,478.00 

TOTAL 

$297,460,445.00  $285,381,250.00  $12,079495.00 

Account  100.5  Gas  Plant  Schedules 

Acquisition  Adjustments  4  and  5  15,307,372.00  8,024,819.00  9,282,563.00  Schedule  9 

TOTAL  BATE  BASE  IN¬ 
VESTMENT  AND  RE¬ 
TURN  $312,767,817.00  $291,406,069.00  $21,361,748.00 


Annual  Return: 


Schedule  10 


Company'  @6%%  $  21,111,828.00 

Staff  @  6%  $  17,484^64.00 

Note  (1)  Schedule  I  referred  to  herein  is  shown  in  application  dated  June  15,  1953  and  died 
with  the  Commission  on  June  24,  1953. 


(2)  Schedule  H  in  application  filed  June  24,  1953  shows  Federal  Income  Taxes  com¬ 
puted  .by  Company  in  the  sum  of  $13,189,843.  Working  capital  supplied  from  this 
source  would  make  allowance  for  working  capital  unnecessary. 
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It  will  be  observed  that  the  figures  presented  by  the  Staff 
witnesses  shrink  United’s  total  rate  base  investment  for  the 
test  period  from  $312,767,817.00  to  $291,406,069.00,  a  reduc¬ 
tion  of  more  than  21  million  dollars ;  and  reduce  the  amount 
of  annual  return  from  $21,111,828.00  to  $17,484,364.00. 

The  differences  between  the  claims  of  United,  regarding 
rate  base  as  asserted  in  its  filings  and  the  amounts  which 
the  Staff  claimed  were  just  and  reasonable  are  largely  ex¬ 
plained  in  Schedules  6,  7,  8,  and  9  of  Exhibit  No.  77-A. 

The  differences  may  be  summarized  as  follows : 

(1)  The  Gas  Plant  in  Service,  Gross  Plant,  as  shown  by 
the  company  in  its  application  in  Docket  G-2210  included  an 
item  to  cover  the  construction  of  certain  facilities  to  pro¬ 
vide  additional  service  of  natural  gas  in  United’s  northern 
area.  United  filed  an  application  for  a  certificate  of  public 
convenience  and  necessity  in  Docket  No.  G-1951  to  obtain 
authorization  for  such  construction.  The  Commission  found 
that  United’s  case  was  insufficient  to  grant  such  certificate. 
The  cost  of  such  facilities  was  $4,282,000.  This  amount  was 
deducted  from  United’s  cost  of  service  presentation  and  the 
Staff  recommended  its  exclusion  from  United’s  rate  base. 
It  is  the  Commission’s  policy  not  to  include  in  rate  base 
determination  uncertificated  facilities  (Exhibit  No.  77-A, 
Schedule  6). 

7833 

(2)  The  Depreciation  Reserve  as  presented  in  United’s 
filing  amounted  to  $55,128,711.  The  Staff  recommended  an 
increase  in  the  depreciation  reserve  by  $938,394.  The  latter 
figure  was  arrived  at  as  follows : 

Schedule  A  of  the  application  filed  June  24, 1953  in  Docket 
G-2210  showed  the  following  amounts  claimed  for  annual 
depreciation  expense  for  the  year  1952: 
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Depreciation  per  books  $8,905,293 

Adjustment  for  rate  purposes  2,199,055 

$11,104,348 

The  accrued  depreciation  amounting  to  $55,128,711  used 
for  rate  purposes  by  United  failed  to  consider  the  adjust¬ 
ment  to  annual  depreciation  expense  in  the  sum  of  $2,199,055 
after  adjustment  of  $322,268,  ($322,268  is  arrived  at  by 
deducting  $150,382  in  depreciation  attributable  to  invest¬ 
ment  in  uncertificated  facilities  subject  of  G-1951,  and 
$171,886,  a  reduction  attributable  to  change  in  depreciation 
rates  assigned  to  offshore  facilities,  i.e.,  a  total  of  $322,268) 
leaving  a  total  of  $1,876,788.  Since  the  sum  of  $1,876,788  is 
provided  in  monthly  amounts  during  the  year  1952,  the 
amount  to  be  added  to  accrued  depreciation  for  rate  pur¬ 
poses  should  be  Ys  of  $1,876,788  or  $938,394  to  reflect  the 
simple  average  use  of  the  plant  (Exhibit  No.  77-A,  Schedule 
7). 
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(3)  United  represented  that  its  working  capital  require¬ 
ment  was  $6,858,801.  If  it  had  been  considered  proper  to 
include  working  capital  as  part  of  the  investment  in  United 
the  Staff  would  have  supported  a  claim  in  the  amount  of 
$5,102,478  or  $1,756,323  less  than  that  set  forth  by  United. 
The  $1,756,323  was  made  up  as  follows : 

(A)  $1,113,565  represents  an  adjustment  downwards 
made  by  the  Staff  in  connection  with  United’s  Account  No. 
88.  United’s  Account  No.  88  relates  to  General  Office  Ma¬ 
terials  and  Supplies.  The  amount  claimed  under  this  ac¬ 
count  was  $4,211,820.  Substantially  all  of  the  charges  to 
this  account  represent  purchases  of  pipe.  This  pipe  was 
intended  for  use  on  new  construction.  Issues  from  account 
No.  88  were  charged  to  Account  100.3,  Construction  Work 
in  Progress.  At  December  31, 1952,  a  substantial  amount  of 


(7834) 


the  pipe  charged  to  Account  100.3  had  been  closed  to  gas 
plant  in  service.  Materials  and  Supplies  of  this  character 
should  have  been  carried  as  Construction  Work  in  Progress. 
The  Staff  allowed  $3,098,255,  Le.,  it  recommended  the  re¬ 
duction  in  this  amount  of  $1,113,565. 

(B)  An  additional  amount  of  $642,758  was  eliminated 
from  United’s  claim  concerning  cash  working  capital.  This 
figure  was  arrived  at  as  follows : 

7835 

United  included  in  the  items  used  for  determining  cash 
working  capital,  royalties  and  hydrocarbons  extracted, 
which  are  paid  after  collection  of  revenues  from  sale  of 
products  in  the  sum  of  $5,097,077.  In  addition.  United  in¬ 
cluded  as  expenses  in  determining  cash  working  capital 
operating  expenses  of  $44,987  for  operation  of  facilities  to 
connect  Phillips  Block  No.  28,  an  uncertificated  facility. 

The  total  of  these  two  items  is  $5,142,064.00.  If  the  claim 
for  working  capital  had  been  supported,  it  would  have  been 
on  a  basis  of  12V£%  of  these  items  which  amounts  to 
$642,758. 

No  part  of  the  working  capital  requirements  as  claimed 
by  United,  however,  was  included.  According  to  staff  wit¬ 
nesses,  working  capital  sufficient  for  the  company’s  opera¬ 
tions  can  be  provided  from  75%  of  Federal  Income  Taxes. 
(Exhibit  77-A,  Schedule  8) 

(4)  Account  100.5  Gas  Plant  Acquisition  Adjustments. 

The  Company  claimed  as  net  investment  in  utility  plant 
an  excess  over  original  cost  (Account  100.5,  Gas  Plant 
Acquisition  adjustments)  in  the  amount  of  $15,307,372, 
whereas  the  staff  included 
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for  this  item  an  amount  of  $6,024,819,  which  is  a  reduction 
of  $9,282,553.00. 
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The  Company’s  claim  was  based  on  including  in  the  rate 
base  the  average  of  the  beginning  and  ending  book  balances 
in  Account  100.5,  less  the  amortization  reserve  applicable 
thereto,  for  the  year  1952.  Since  January  1, 1948,  the  Com¬ 
pany  has  been  amortizing  its  investment  in  gas  plant  ac¬ 
quisition  adjustments  (Account  100.5)  over  a  period  of 
fifteen  years,  ending  with  the  year  1962  pursuant  to  the 
Commission’s  Order  dated  December  16,  1947.  In  accord¬ 
ance  with  this  Order  the  Company  had  reduced  the  invest¬ 
ment  classified  in  Account  100.5  from  $21,773,888  to 
$15,967,518  at  January  1,  1952.  Through  application  of 
monthly  amortization  accounts  the  latter  amount  was  re¬ 
duced  to  $14,647,226  at  December  31,  1952.  The  amount  of 
$15,307,372  by  the  Company  in  the  rate  base  was  compiled 
by  averaging  the  net  balances  of  $15,967,518  and  $14,647,226. 

Under  the  Company’s  approach  claim  was  made  for  al¬ 
lowance  in  the  rate  base  of  the  recorded  amounts  for  gas 
plant  acquisition  adjustments;  however,  a  Company  wit¬ 
ness  testified  that  the  recorded  amounts  represented  what 
remained  on  the  books  from  substantially  larger  sums,  the 
Company  having  written  off  a  portion  of  the  initial  invest¬ 
ment  in  1947.  The  purport  of  the  testimony  of  the  witness 
was  that  the  Company  could  have  claimed  a  larger  invest¬ 
ment,  had  it  chosen  to  do  so. 

|  7837 

The  approach  of  the  Staff  to  this  problem  was  first  to 
consider  the  amounts  initially  invested  by  the  Company  and 
its  predecessors,  which  occurred  during  the  years  1928 
through  1931,  through  arm's  length  transactions.  The 
amounts  determined  to  have  been  legitimately  invested  at 
dates  of  acquisition  aggregated  $24,233,094.  After  elim¬ 
inating  the  amounts  applicable  to  the  Wichita  Falls  proper¬ 
ties  that  were  disposed  of  during  1952,  the  total  to  be  con¬ 
sidered  in  the  rate  base  was  reduced  to  $19,067,460.53.  The 
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Staff  then  proceeded  to  compute  an  amortization  reserve 
requirement  for  the  year  1952  applicable  to  each  property 
acquisition  on  a  straight-line  basis  using  a  life  cycle  begin¬ 
ning  with  actual  date  of  original  acquisition  and  ending  in 
1962,  as  of  which  date  the  Company  is  required  by  Com¬ 
mission  Order  to  have  completely  amortized  the  cost.  This 
computation  had  the  effect  of  spreading  the  amortization 
of  the  Company’s  investment  over  a  period  of  approxi¬ 
mately  33  years  with  annual  amortization  charges  of 
$573,792  as  compared  with  Company’s  book  accrual  for 
1952  of  $1,320,292;  moreover,  the  Staff’s  method  increased 
the  reserve  requirement  at  January  1,  1952  from  the  book 
balance  of  $5,806,370  to  $12,755,745,  thus  reducing  the 
amount  to  be  included  in  the  rate  base  from  $15,967,518, 
claimed  by  the  Company,  to  $6,311,715. 
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The  Staff  witness  who  made  this  study  testified  that  he 
had  had  supervision  over  the  Staff’s  original  cost  investi¬ 
gation  of  the  Company’s  property  made  in  1947  and  thus 
had  intimate  knowledge  as  to  the  appropriate  amounts  to 
be  included  as  arm’s  length  costs  in  Account  100.5.  He 
further  testified  that  in  his  opinion  the  only  equitable  way 
to  treat  the  costs  in  the  rate  base  and  in  the  cost  of  service 
was  to  spread  them  over  the  entire  period  of  use  of  the 
facilities,  namely,  from  dates  of  acquisition  through  1962. 
While  the  Staff  witness  did  not  make  an  independent  in¬ 
vestigation  to  determine  the  consumer  benefits  resulting 
from  the  various  acquisitions,  he  stated  that  he  relied  upon 
a  study  made  by  a  Company  witness  who  testified  as  to 
various  rate  reductions  and  other  public  benefits  of  in¬ 
tegrating  the  acquired  facilities  with  other  properties. 

Under  the  specific  circumstances  of  this  case,  the  Ex¬ 
aminer  finds  that  it  is  appropriate  to  allow  for  gas  plant 
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acquisition  adjustments  (Account  100.5)  in  the  rate  base 
the  amount  of  $6,024,819  as  determined  by  the  Staff. 

(5)  The  difference  in  Return  Allowance  of  $3,627,464.00 
is  based  upon  the  lesser  rate  base  and  lower  rate  of  return 
recommended  by  the  Staff. 

7839 

For  the  purposes  of  this  proceeding,  United  has  chosen 
not  to  challenge  figures  as  to  rate  base  as  presented  by  the 
Staff.  Mississippi  has  offered  no  evidence  to  controvert  that 
presented  by  Staff  witnesses,  nor  does  it  appear  to  con¬ 
tend  that  Staff’s  figures  are  incorrect. 

The  Presiding  Examiner  finds  that  the  proper  rate  base 
upon  which  United  is  entitled  to  earn  a  fair  rate  of  return 
is  $291,406,069.00. 

7840 

Rate  of  Retubx 

The  standards  and  principles  applicable  to  determination 
of  a  fair  rate  of  return  are  authoritatively  stated  in  the 
Bluefield 44  and  Hope  Natural  Gas  Company45  cases. 

In  the  Bluefield  case  the  Supreme  Court  said: 

“A  public  utility  is  entitled  to  such  rates  as  will  per¬ 
mit  it  to  earn  a  return  on  the  value  of  the  property 
which  it  employs  for  the  convenience  of  the  public  equal 
to  that  generally  being  made  at  the  same  time  and  in 
the  same  general  part  of  the  country  on  investments 
in  other  business  undertakings  which  are  attended  by 
corresponding  risks  and  uncertainties;  but  it  has  no 
constitutional  right  to  profits  such  as  are  realized  or 
anticipated  in  highly  profitable  enterprises  or  specula- 

44  Bluefield.  Water  Works  and  Improvement  Company  v.  Public  Service  Com¬ 
mission  oj  West  Virginia,  262  US.  679, 692. 

45  FP.C.  v.  Hope  Natural  Gas  Company,  320  US.  591, 603. 
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tive  ventures.  The  return  should  be  reasonably  suffi¬ 
cient  to  assure  confidence  in  the  financial  soundness 
of  the  utility  and  should  be  adequate  under  efficient  and 
economical  management  to  maintain  and  support  its 
credit  and  enable  it  to  raise  the  money  necessary  for 
the  proper  discharge  of  its  public  duties.  A  rate  of 
return  may  be  reasonable  at  one  time  and  become  too 
high  or  too  low  by  changes  affecting  opportunities  for 
investment,  the  money  market,  and  business  conditions 
generally.” 

The  Supreme  Court  in  the  Hope  case  said : 

4 ‘From  the  investor  or  company  point  of  view  it  is 
important  that  there  be  enough  revenue  not  only  for 
operating  expenses  but  also  for  the  capital  costs  of  the 
business.  These  include  service  on  the  debt  and  divi¬ 
dends  on  the  stock.  Cf.  Chicago  &  Grand  Truck  By.  Co. 
v.  Wellman,  143,  U.S.  339,  345-346.  By  that  standard 
the  return  to  the  equity  owner  should  be  commensurate 
with  returns  on  investments  in  other  enterprises  hav¬ 
ing  corresponding  risks.  That  return  moreover  should 
be  sufficient  to  assure  confidence  in  the  financial  in¬ 
tegrity  of  the  enterprise,  so  as  to  maintain  its  credits 
and  attract  capital.  See  Missouri  ex  rel.  Southwestern 
Bell  TeL  Co.  v.  Public  Service  Commission,  262  U.S. 
276,  291  (Mr.  Justice  Brandeis  concurring). 

7841 

In  State  Corp.  Comm’n  of  Kansas  v.  Federal  Power  Com¬ 
mission,  206  F.  2d  690,  721,  the  Court  of  Appeals  pointed 
out: 

“•  •  •  that  the  rate  of  return,  from  the  point  of  view 
of  the  investor,  must  be  sufficient  to  assure  a  proper 
return  to  the  investor  and  to  maintain  the  company 
credit  and  to  attract  capital  *  *  '. 
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“That  return,  moreover,  should  be  sufficient  to  as¬ 
sure  confidence  in  the  financial  integrity  of  the  enter¬ 
prise,  so  as  to  maintain  its  credit  and  to  attract  capi¬ 
tal” 

United,  through  Samuel  Joseph,  an  expert  witness,  pre¬ 
sented  testimony  on  March  25,  1953,  regarding  rate  of 
return.  This  witness  prepared  a  rate  of  return  study  and 
testified  that  in  his  opinion  an  “overall  fair  rate  of  return 
for  United”  was 

Testimony  regarding  rate  of  return  was  offered  by  Staff 
witness  Goubleman,  who  prepared  Exhibit  No.  81,  a  rate 
of  return  study  relating  to  United,  dated  June,  1954.  This 
exhibit  was  received  without  objection. 

The  witness  concluded  on  the  basis  of  his  study  that  6% 
was  a  fair  rate  of  return  to  United. 

The  witness’  study  includes  consideration  of  United’s 
capital  structure,  capital  ratios  and  its  overall  cost  of  both 
debt  and  equity  capital  as  well  as  detailed  information  and 
comprehensive  statistics  covering  the  financial  markets  to 
determine  investor  requirements  of  return  and  yield  on  both 
debt  securities  and  equity  securities.  In  addition,  Exhibit 
No.  81  includes  information  on  bond  yields  and  earn- 

7842 

ings  price  ratios.  The  record  also  contains  evidence  con¬ 
cerning  United’s  tremendous  recoverable  reserve,  its  highly 
diversified  and  increasing  markets  and  its  very  favorable 
position  in  the  gas  industry — factors  which  tend  to  reduce 
materially  business  risks  in  the  enterprise. 

The  record  contains  recent  and  pertinent  information 
which  has  a  bearing  on  fair  rate  of  return  for  United  which 
became  available  by  reason  of  the  marketing  of  debt  securi- 

40  Subsequent  thereto  United  and  all  customers,  except  Mississippi,  agreed  to 
a  disposition  of  the  issues  which  in  essence  embodied  a  6%  rate  of  return. 
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ties  of  United  Gas  Corporation  (United’s  parent)  in  1952 
and  1953  and  the  sale  of  Electric  Bond  and  Share  Company, 
through  underwriters,  of  a  fairly  substantial  block  of  Uni¬ 
ted  Gas  Corporation  common  stock  in  December  1953. 

United  Gas  Corporation  is  subject  to  the  Public  Utility 
Holding  Company  Act  of  1935  and  its  securities  issues  are 
subject  to  regulation  by  the  Securities  and  Exchange  Com¬ 
mission.  United  Gas  Corporation  holds  all  of  United’s  out¬ 
standing  securities. 

United’s  capital  structure  and  capital  ratios  at  the  end  of 
1952  and  1953  were  as  follows : 


12/ 81 162 

12/81/63 

(000) 

(000) 

Long-Term  Debt 

$213,328 

66.4% 

$219,599 

64.6% 

Common  Stock  &  Surplus : 

Common  Stock 

98,000 

108,000 

Surplus 

10,062 

33.6 

12,158 

35.4 

Total  Capital 

100.0% 

100.0% 

The  record  shows  that  the  foregoing  ratios  are  compar¬ 
able  with  those  for  eight  natural  gas  companies  having  com¬ 
mon  stocks  traded  on  an 
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exchange 47  as  well  as  with  capital  ratios  of  six  other  natural 
gas  companies  having  common  stock  traded  over  the  coun¬ 
ter,48  as  shown  by  the  following: 


47  Consolidated  Gas  Utilities  Corporation,  El  Paso  Natural  Gas  Company, 
Lone  Star  Gas  Company,  Mississippi  River  Fuel  Corporation,  Mountain  Fuel 
Supply  Company,  Northern  Natural  Gas  Company,  Panhandle  Eastern  Pipe 
Line  Company  and  Southern  Natural  Gas  Company. 

48  Colorado  Interstate  Gas  Company,  Tennessee  Gas  Transmission  Company, 
Texas  Eastern  Transmission  Corporation,  Texas  Gas  Transmission  Corporation, 
Texas  Illinois  Natural  Gas  Pipeline  Company,  and  Transcontinental  Gas  Pipe 
Line  Corporation. 
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Eight  Listed  Companies 

Common 

Date  Debt  Preferred  Equity 
12/31/52  60%  5%  39% 

12/31/53  59  8  33 


Six  Unlisted  Companies 

Common 
Debt  Preferred  Equity 
66%  12%  22% 

66  13  21 


All  of  United’s  outstanding  securities,  both  equity  and 
debt,  were  issued  upon  receiving  Securities  and  Exchange 
Commission  approval  and  are  held  by  United  Gas  Corpora¬ 
tion.  Analysis  of  United  Gas  Corporation’s  outstanding 
debt  securities  show  that  the  cost  of  debt  money  to  United 
Gas  is  3.44%.  The  outstanding  bonds  of  United  Gas  are 
rated  “A”  and  its  debentures  are  rated  “Baa”  by  Moody’s 
Service.  Standard  &  Poor’s  Bond  Guide  for  March  1935 
shows  that  at  the  end  of  February  1955,  the  bonds  were 
selling  to  yield  between  2.90%  and  3.25% ;  the  debentures 
3.48%. 

Exhibit  No.  81  shows  that  since  1945  some  33  issues  of 
debt  securities  rated  “A”  and  “Baa”  by  Moody’s  have 
been  sold  publicly  by  natural  gas  companies  at  an  average 
cost  of  3.44%,  and  during  the  first  six  months  of  1954  such 
issues  averaged  3.39%. 
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In  view  of  these  facts  and  the  other  record  facts  herein 
the  Presiding  Examiner  finds  that  a  proper  rate  to  assign 
to  United’s  debt  is  3.44%,  which  represents  the  cost  of  debt 
money  to  United’s  parent,  United  Gas  Corporation. 

Market  quotations  not  being  available  for  United’s  com¬ 
mon  stock,  it  is  necessary  and  appropriate  to  consider  in¬ 
vestors’  requirements  in  common  stock  of  natural  gas  com¬ 
panies  engaged  in  the  transportation  and  sale  of  natural 
gas  and  in  the  common  stock  of  United  Gas  Corporation.49 

We  have  discussed  United’s  vast  operations  and  business 
hereinabove,  the  relationship  of  United  and  Union  to  United 


48  Cf.  Natural  Gas  Pipeline  Con  Docket  No.  G-2302,  order  issued  April  1, 1955. 

877 


(7844) 


Gas,  the  large  and  extensive  market  which  United  serves, 
its  tremendous  reserves,  and  its  highly  diversified  and  ex¬ 
panding  markets.  It  appears  that  United’s  highly  favored 
position  in  the  gas  industry  tends  to  reduce  investment 
risk  in  the  enterprise. 

We  now  turn  to  a  consideration  of  earnings-price  ratios 
for  United  vis-a-vis  other  natural  gas  companies. 

The  averages  of  the  monthly  earnings-price  ratios  for  the 
eight  natural  gas  companies  having  their  common  stocks 
listed  on  an  exchange  and  for  the  six  natural  gas  companies 
having  unlisted  common  stock  and  for  United  Gas  Corpora¬ 
tion  for  the  years  1948  through  June  1954  are  as  follows: 

7845 

Eaminga-Price  Ratios 

1948  1949  1950  1951  1952  1953  1954  Average 

The  Eight  listed  9.0%  8.5%  7.4%  7.0%  62%  7.0%  6.9%  7.4% 

Companies 

The  Six  unlisted  NA.  7.6  7.4  S3  73  6 S  6.7  75 

Companies 

United  Gas  Cor-  8.4  8.8  8.1.  72  55  6.6  63  73 

poration 

The  Staff  contends  that  a  6%  rate  of  return  should  be 
applied  here,  pointing  out  that  such  return  is  sufficiently  in 
excess  of  the  cost  of  capital  as  “to  attract  additional  capital 
as  required  on  most  favorable  terms”.  It  is  urged  that  6% 
will  meet  lawful  standards  as  defined  by  Federal  Power 
Commission  v.  Hope  Natural  Gas  Company  (supra). 

A  6%  rate  of  return  would  allow  United  a  rate  of  10.68% 
on  common  equity.50 

It  may  be  said  that  while  the  Commission  has  avoided  an 
inflexible  formula  in  arriving  at  rate  of  return,  the  cost  of 
capital  type  of  evidence  has  been  given  very  heavy  weight 

50  Debt  64.6%  at  3.44%  equals  222% 

Common  Equity  35.4%  at  10.68%  equals  3.78 

6.00% 
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in  its  findings  and  orders.  In  general,  rate  of  retnm  is 
compensation  for  interest,  risk,  and  the  costs  connected 
with  marketing  securities  and  raising  capital.  In  ultimate 
analysis,  the  percentage  represented  by  rate  of  return  is  a 
matter  of  judgment  and  the  level  at  which  such  rate  should 
be  placed  is  an  amount  which  will  yield  a  reasonable  annual 
return  to  those  who  have  capital  invested  in  the  enterprise. 

The  Presiding  Examiner  finds  that  a  rate  of  return  of  6% 
on  the  rate  base  of  $291,406,069,  i.e.,  $17,484,364,  is  a  fair, 
just,  and  reasonable  return  to  United. 

7846 

It  has  been  pointed  out  that  United  has  not  adopted  the 
Staff  witness’  testimony  regarding  rate  of  return  or  Ex¬ 
hibit  No.  81. 

It  does  not  follow  from  this  that  United  is  not  entitled 
to  have  a  fair  rate  of  return  on  its  rate  base.  In  Docket  No. 
G-1142  the  Staff  is  charged  with  the  duty  to  investigate 
United’s  operations  and  to  establish  fair  and  reasonable 
rates,  if  the  rates  extant  were  not  fair  and  reasonable.  To 
carry  out  the  duties  imposed  upon  it,  the  Staff  made  a  study 
of  a  proper  rate  of  return  for  United.  The  Commission, 
the  Presiding  Examiner,  and  all  parties  are  entitled  to  the 
benefits  of  the  Staff’s  investigation  of  United  in  Docket 
No.  G-1142.  This  investigation  necessarily  involved  con¬ 
sideration  of  a  fair  rate  of  return  for  United. 

It  would  be  unlawful  to  deprive  any  natural  gas  company 
subject  to  the  Commission’s  jurisdiction  of  a  fair  rate  of 
return,  and  the  suggestion  that  United  not  receive  such  re¬ 
turn  because  it  did  not  adopt  the  Staff  witness’  testimony 
regarding  rate  of  return  is  without  merit. 

TJnited’s  Cost  of  Service 

The  principal  Staff  witnesses  who  testified  concerning 
United’s  cost  of  service  were  Luttring  and  Epperson  and 
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their  qualifications  have  not  been  put  in  issue.  It  may  be 
noted  that  such  dispute  as  exists  between  Mississippi  on 
one  hand  and  United  and  the  Staff  on  the  other  hand,  inso¬ 
far  as  overall  cost  of  service  for  United  is  concerned,  has 
centered  principally  on  two  issues,  namely,  test  period  and 
cost  of  gas  purchased.  Both  issues  have  been  the  subject 
of  extended  discussion  hereinabove  and  the  Presiding  Ex¬ 
aminer  has  made  findings  regarding  such  matters. 

7847 

Various  exhibits  prepared  by  Luttring  and  Epperson  and 
witnesses  for  United  relating  to  cost  of  gas  purchased  have 
been  received  in  evidence.  In  addition.  Exhibit  No.  77-B, 
an  exhibit  prepared  by  Luttring,  was  received  in  evidence. 
Exhibit  No.  77-B  is  a  study  of  United’s  cost  of  service  by 
areas  and  system-wide,  including  return  at  6%  for  the  year 
1952,  as  adjusted. 

Schedule  1  of  Exhibit  No.  77-B  shows  the  cost  of  service 
system-wide  which  the  Staff  contends  is  lawful  and  proper 
in  the  first  column,  and  the  cost  of  service  in  the  second 
column  as  claimed  by  United  in  its  filing  which  was  sus¬ 
pended  in  part  in  Docket  No.  G-2210  made  on  June  24, 1953. 
The  third  column  shows  the  difference  between  the  Staff’s 
and  United’s  figures  and  the  last  column  contains  references 
to  various  schedules  supporting  the  various  items  in  the 
Staff’s  cost  of  service  statement. 

The  cost  of  service  statement  is  broken  down  to  show  the 
account  classifications  adopted  in  the  Commission’s  code  of 
accounts. 

Schedule  1  of  Exhibit  77-B  is  as  follows : 
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UNITED  GAS  PIPE  LINE  COMPANY 

COST  OF  SERVICE— SYSTEM  WIDE  INCLUDING 
RETURN  AT  6%  YEAR  1952  ADJUSTED 

FP.C.  Differences 

Staff  Company  Company  Reference 

(See  Note  A)  Schedule  J  Over  To 

(Schedule  2)  (See  Note  B)  (Under)  Differences 


Purchase  Gas 
Operating  Expenses 
Natural  Gas  Gathering 
Products  Extraction 
Transmission 
Distribution 
Customers’  Accounting 
and  Collecting 
Sales  Promotion 
Administrative  and 
General 

Total 

Other  Gas  Revenues 
Depreciation 

Amortization  of  Gas  Plant 
Acquisition  Adjustment 
Taxes: 

Other 

State  Income 
Federal  Income 


$  89,218,255.00  $  92,424,198.00  $  3,205,943.00  Schedule  3 


1,330,144.08 

6,534,174.90 

7,053,537.33 

543,056.56 

346,344.52 

643,031.22 


1,287,122.00 

6,506,806.00 

6,910,253.00 

526,176.00 

339,013.00 

637,613.00 


(  43,022.00) 
(  27,369.00) 
(143,284.00) 
(  16,881.00) 

(  7,332.00) 
(  5,418.00) 


5,097,239.45  4,915,308.00  (181,931.00) 

$21,547,528.06  $  21,122,291.00  $  (425,237.00)  Schedule  4 


(1,094,181.12)  (1,094,181.00) 

10,782,080.29  11,104,348.00 


322,268.00  Schedule  5 


Return  Allowance 
Total 


573,792.00  1,320,292.00  746,500.00  Schedule  6 

6,235,605.00  6,435,718.00  200,113.00 

200,000.00  345,956.00  145,956.00  Schedule  7 

6,998,986.00  13,189,843.00  6,190,857.00  Schedule  8 

See  Exhibit  77A 

17,484,364.00  21,111,828.00  3,627,464.00  Schedule  10 


17,484,364.00  21,111,828.00  3,627,464.00 

$151,946,429^3  $165,960,293.00  $14,013,864.00 


H 


1 


Sales  of  Products  Extracted  (  8,317,524.00)  (8,317,524.00) _ 

Total  Cost  of  Service  $143,628,905.23  $157,642,769.00  $14,013,864.00 _ 

A  Operating  expenses  reflected  by  staff  includes  adjustment  for  wage  increase  effective  August 
1,1953. 

B  Schedule  J  is  reflected  in  application  filed  June  24, 1953  under  Docket  No.  G-2210. 
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A  “breakdown”  of  United’s  -costs  for  its  Southern  and 
Northern  areas  is  included  in  Exhibit  No.  77-B.  A  “break¬ 
down”  of  the  Southern  and  Northern  area  costs  by  oper- 
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ating  districts  was  supplied  to  Commission  engineers  for 
use  in  allocation  of  costs.  Exhibit  No.  78-A  reflects  this 
breakdown. 

The  total  cost  of  service  for  United  during  the  test  period 
according  to  the  Staff  was  $143,628,905.23.  The  adjustments 
proposed  by  the  Staff,  if  accepted  as  correct,  will  result  in 
reducing  the  claims  made  by  United  in  its  filing  in  Docket 
No.  G-2210  by  $14,013,864. 

The  largest  adjustments  in  cost  of  service  recommended 
by  the  Staff  relate  to  purchased  gas  expense,  depreciation, 
amortization  of  gas  plant  acquisition  adjustment,  taxes,  and 
return  allowance.  In  addition  an  adjustment  was  recom¬ 
mended  by  the  Staff  to  reflect  for  the  full  year  a  wage  in¬ 
crease  granted  by  United  on  August  1,  1953. 

Exhibit  No.  77-B,  Schedule  3,  sets  forth  the  reasons  as 
testified  to  by  Staff  witness  Luttring  for  reducing  the 
amount  of  purchased  gas  expense  claimed  by  United  by 
$3,205,943. 

This  difference  is  due  principally  to  the  use  of  estimated 
prices  by  the  Company  which  subsquently  proved  in  excess 
of  the  actual  prices  paid  for  anticipated  new  supplies. 

Purchased  gas  costs  determined  by  the  Staff  for  the  year 
1952  are  based  on  actual  contract  prices  in  June  1954  which 
were  applied  to  the  volumes  estimated  to  reflect  the  adjusted 
or  normalized  gas  requirements  for  the  year  1952.61 
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It  may  be  observed  that  in  the  cost  of  purchased  gas  there 
may  have  been  included  $33,000  representing  price  increases 
made  after  December  31,  1953.82  If  the  $33,000  were  disal- 

81  Exhibit  No.  77-B,  Schedule  3. 

83  Exhibit  Noa.  82-88  indicate  that  the  prices  for  cost  of  gas  purchased  were 
as  of  December  31, 1953.  However,  the  testimony  of  the  witness  Luttring  indi¬ 
cates  the  possibility  that  $33,000  of  additional  costs  was  included  for  price  in¬ 
creases  after  December  31, 1953. 
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lowed  as  part  of  United’s  cost  of  gas  purchased,  the  amount 
is  so  small  it  would  not  affect  the  rates  finally  determined. 

The  cost  of  gas  purchased  was  determined  for  the  pur¬ 
poses  of  these  proceedings  on  the  basis  of  actual  prices  as 
at  December  31, 1953.  Mississippi’s  brief  (page  12)  pointed 
out  that  “Actually  most  of  the  Staff’s  purchased  gas  costs 
are  based  on  the  results  of  1953  operations  (Exhibit  Nos. 
83,  84,  84A,  84B,  85,  85A,  85B,  86,  86A,  87  and  88).” 

Schedule  4  of  Exhibit  No.  77-B  relates  to  an  adjustment 
for  a  wage  increase  granted  by  United  on  August  1,  1953, 
resulting  in  an  increase  in  operating  expenses  applicable 
to  the  test  period  amounting  to  $425,237. 

Schedule  5  of  Exhibit  No.  77-B  explains  a  decrease  in  the 
sum  of  $322,268  in  depreciation  expenses  recommended  by 
the  Staff.  This  decrease  is  based  upon  (1)  a  recommended 
removal  from  investment  of  proposed  facilities  to  connect 
Phillips’  Block  28  to  Kent  Bayou  junction  and  (2)  a  recom¬ 
mended  reduction  from  10.00%  to  6.64%  in  depreciation 
rates  assigned  to  certain  off-shore  facilities. 

Schedule  6  of  Exhibit  77-B  relates  to  the  differences  be¬ 
tween  the  Staff  and  United  regarding  Amortization  of  Gas 
Plant  Acquisition 
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Adjustment,  Account  100.5. 

As  previously  discussed  in  connection  with  the  rate  base, 
the  Staff  made  a  study  of  the  Company’s  legitimate  invest¬ 
ment  in  excess  of  original  cost  (Account  100.5)  applicable 
to  acquired  properties  and  included  in  the  rate  base 
$6,024,819.  In  arriving  at  this  amount  a  reserve  require¬ 
ment  as  of  1952  was  computed  using  lives  from  dates  of 
acquisition  to  1962  of  approximaely  33  years  on  the  aver¬ 
age.  On  this  basis  the  annual  amortization  provision  was 
found  to  be  $573,792. 

As  has  been  found,  supra,  it  is  appropriate  under  the 
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special  circumstances  of  this  case  to  include  in  the  rate  base 
the  remaining  legitimate  net  investment  of  $6,024,819.  Like¬ 
wise  it  is  proper  to  include  in  the  cost  of  service  the  annual 
amortization  provision  of  $573,792. 

The  Staff  supported  a  claim  for  $200,000  for  State  in¬ 
come  taxes  rather  than  the  $345,956  claimed  in  United’s 
June  24,  1953  filing.  The  difference  was  due  to  United’s 
claim  of  a  higher  investment  in  gas  plant  acquisition  ad¬ 
justments  than  that  recommended  by  the  Staff  as  proper, 
United’s  claim  of  annual  amortization  of  gas  plant  acqui¬ 
sition  adjustments  being  $746,500  in  excess  of  that  recom¬ 
mended  by  the  Staff,  United’s  claim  of  return  allowance  at 
the  rate  of  6%%  while  the  Staff  recommended  6%, 
United’s  claims  as  to  working  capital,  and  United’s  claimed 
investment  in  unauthorized  facilities.  All  of  these  claims 
had  an  effect  on  the  net  taxable  income — the  higher  the 
income,  the  higher  the  tax.  The  recommended  changes  if 
accepted  as  correct  will  reduce  the  amount  of  State  income 
tax  by  $145,956  (Exhibit  No.  77-B,  Schedule  7). 
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United  in  its  filing  in  Docket  No.  G-2210  set  forth  a  claim 
for  Federal  income  taxes  in  the  amount  of  $21,111,828.  The 
amount  properly  payable  for  Federal  income  taxes  is,  of 
course,  affected  by  all  the  elements  referred  to  in  Schedule 
7  of  Exhibit  No.  77-B.  The  Staff  has  recommended  a  reduc¬ 
tion  of  $6,190,857  in  the  amount  allowed  for  Federal  income 
taxes  for  the  reasons  mentioned  and  because  of  the  reduced 
income  available,  assuming  a  6%  return  on  investment  rate 
base  instead  of  a  6%%  return,  giving  due  effect  to  a  con¬ 
solidated  tax  return. 

We  have  considered  reduction  in  return  an  allowance 
heretofore. 

The  facts  regarding  cost  of  service  as  presented  by  the 
Staff  have  not  been  rebutted  by  any  evidence  produced  by 
Mississippi.  The  difference  between  the  conclusions  reached 
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by  the  parties  is  due  primarily  to  a  conflict  regarding  the 
law  applicable  to  the  facts  presented.  The  Presiding 
Examiner  finds  that  United’s  total  cost  of  service  for  the 
test  period  was  $143,628,905.23. 

The  Presiding  Examiner  also  finds  that  United’s  cost  of 
service  as  shown  in  column  1  of  Exhibit  No.  77-B  correctly 
reflects  the  elements  resulting  in  the  total  cost  of  service 
of  $143,628,905.23. 


Cost  Allocation 

A  cost  of  service  study  was  presented  in  Exhibit  No.  77-B 
which  has  been  discussed  hereinabove  together  with  the 
testimony  relating  thereto.  This  cost  of  service  study  was 
developed  by  districts,  by  areas,  by  zones  and  system-wide. 

Evidence  regarding  cost  allocation  was  presented  by 
Staff  witness  Stockwell  who  sponsored  Exhibit  No.  78-A, 
a  cost  allocation  study. 
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His  testimony  and  the  exhibit  sponsored  by  him  were 
adopted  by  United. 

Sheet  No.  1,  lines  1  to  11  of  Exhibit  No.  78-A,  is  a  sum¬ 
mary  of  allocations  for  the  following  four  cost  areas  which 
comprise  the  interconnected  system  of  United,  viz.,  (1) 
Southwest  area;  (2)  New  Orleans  5  and  6;  (3)  Central  Rate 
Zone;  and  (4)  Jackson  District,  exclusive  of  Northwest 
Mississippi.65 

The  four  divisions  used  in  this  cost  allocation  represent 
four  separate  gas  producing  areas.  The  system  as  operated 
supports  this  area  division. 

Exhibit  No.  78-A,  in  one  sense,  is  actually  four  alloca¬ 
tions  which,  when  completed  and  summarized,  represents 

83  Exhibit  No.  78-A  excludes  cost  areas  referred  to  as  Wichita  Falls  and  North¬ 
west  Mississippi  since  these  two  areas  are  not  connected  with  the  balance  of  the 
system. 
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the  allocation  of  cost  of  service  for  the  entire  United  system 
exclusive  of  Northwest  Mississippi  and  Wichita  Falls.64 

United’s  Northern  area  consists  of  the  Central  Rate  Zone 
and  Jackson  district,  exclusive  of  Northwest  Mississippi. 
Central  Rate  Zone  includes  United’s  Dallas,  Shreveport, 
and  Monroe  operating  districts.  The  Southern  Area  con¬ 
sists  of  Southwest  Area  and  the  New  Orleans  5  and  New 
Orleans  6  area. 

The  total  cost  of  service  of  the  entire  system  (excluding 
northwest  Mississippi  but  including  operating  districts 
known  as  Dallas,  Shreveport,  Monroe,  Jackson,  San  An¬ 
tonio,  Houston,  Beaumont,  Southwest 
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Louisiana,  New  Orleans  5  and  6  is  $142,933,087  with  related 
revenues  of  $134,051,924  for  year  1952,  adjusted,  showing 
a  deficit  of  $8,881,163.66 

Exhibit  No.  78-A,  Sheet  1,  lines  12  to  25,  shows  costs, 
revenues,  and  related  data  applying  to  sales  for  resale  and 
transportation  for  others  in  the  Northern  area,  i.e.,  Dallas, 
Shreveport,  Monroe,  and  Jackson  districts,  exclusive  of 
northwest  Mississippi.  The  Northern  Area  shows  a  total 
cost  of  service  for  sales  for  resale  and  transportation  for 
others  of  $74,412,222  and  related  revenues  of  $70,353,224, 
Le.,  a  deficiency  of  $4,058,998. 

Sales  in  the  Southern  Area  were  intrastate  during  the 
test  period,  except  for  a  few  small  sales  in  the  northern 
part  of  Beaumont  district,  and  these  were  not  shown  sepa¬ 
rately. 

Exhibit  No.  78-A,  Sheet  No.  2,  shows  a  total  cost  of  serv¬ 
ice  in  the  Jackson  district  of  $43,709,111  and  related  reven¬ 
ues  of  $45,588,676,  i.e.,  an  excess  of  $1,879, 565.w 

84  See  Exhibit  No.  78-A,  Sheets  1  to  11,  inclusive. 

55  Sheet  1,  Exhibit  No.  78-A  . 

“  Sheets  3  to  7  of  Exhibit  No.  78-A  contain  data  to  support  figures  shown  on 
Sheet  2. 
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Sheet  No.  8  of  Exhibit  No.  78-A,  among  other  things, 
contains  a  comparison  of  the  cost  of  service  with  revenues 
in  the  Central  Rate  Zone,  i.e.,  the  Dallas,  Shreveport  and 
Monroe  operating  districts.  Total  cost  of  service  shown  is 
$49,176,619  and  total  related  revenue  shown  is  $39,989,327 
or  a  deficiency  of  $9,187,292.67. 
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Sheet  No.  15  of  Exhibit  78-A  shows  a  total  cost  of  service 
of  $9,284,693  and  related  revenues  of  $7,734,510  for 
United’s  operating  districts  designated  as  New  Orleans  5 
and  New  Orleans  6.M 

Sheet  No.  21  of  Exhibit  No.  78-A  relates  to  United’s 
Southwest  area  which  includes  the  San  Antonio,  Houston, 
Beaumont  and  Southwest  Louisiana  operating  districts  and 
shows  a  total  cost  of  service  for  this  area  of  $40,762,664  and 
related  revenues  of  $40,739,411.89 

Exhibit  No.  78-A  includes  an  allocation  of  United’s  cost 
of  service  between  jurisdictional  and  non-jurisdictional 
sales.  Such  allocation  study  also  includes  an  allocation  of 
the  cost  of  service  for  each  class  of  service  in  each  zone. 

Stockwell  testified  that  his  “allocation  of  costs  to  all 
groups  follows  the  procedure  and  methods  set  out  in  Com¬ 
mission  Opinion  No.  225,  Docket  No.  G-1384,  Atlantic  Sea¬ 
board  and  others  .  .  .”60 

The  Staff’s  allocation  methods  and  procedures  are  the 
subject  of  a  general  challenge  by  Mississippi,  and  accord¬ 
ingly  such  methods  and  procedures  will  be  considered  and 
discussed  herein. 

8T  Sheets  9  to  14  of  Exhibit  No.  78-A  contain  supporting  data  related  to  Sheet 
No.  8. 

88  Sheets  16  to  20  of  Exhibit  No.  78-A  contain  data  related  to  Sheet  15. 

80  Sheets  22  to  25  of  Exhibit  No.  78-A  contain  data  related  to  Sheet  21. 

80  A  study  of  Stockwell'8  testimony  and  Exhibit  No.  78-A  leads  the  Presiding 
Examiner  to  the  conclusion  that  the  allocation  made  here  did  in  fact  follow  the 
procedures  and  methods  set  out  in  Commission  Opinion  No.  225. 
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Stockwell  pointed  out  that  pages  9  to  14  inclusive  of 
Exhibit  No.  78-A  contained  the  allocation  details  relating 
to  the  Central  Rate 
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Zone  and  were  exempletive  of  “all  problems  and  employs 
all  the  methods  used  in  the  cost  allocation  of  the  other 
groups  as  well  as  containing  some  special  problems  that 
are  not  found  in  other  groups.” 

The  witness  testified  in  very  considerable  detail  regard¬ 
ing  the  methods  and  allocation  procedures  which  he  em¬ 
ployed.  In  making  his  allocations  the  witness  testified  that 
he  distributed  the  cost  of  service  to  functional  divisions, 
i.e.,  production  (gathering)  and  transmission;  and  that 
such  costs  were  then  classified  between  demand  and  com¬ 
modity.  The  classifications  between  such  functions  and  the 
percentages  allocated  by  the  witness  as  between  demand 
and  commodity  are  wholly  consistent  with  those  approved 
by  the  Commission  in  recent  opinions.61  Following  the 
aforesaid  classification  of  costs,  the  witness  allocated  costs 
to  each  of  the  classes  of  jurisdictional  and  non-jurisdic- 
tional  business  according  to  system  uses  on  peak  and  an¬ 
nual  volumes  during  the  test  year.  A  comparison  was  then 
made  between  the  cost  of  service  and  the  revenues  derived 
from  each  class  of  service  to  determine  the  responsibility 
of  each  class  of  service  for  any  deficiencies  or  excess  in 
revenues  as  compared  with  cost. 

Generally  speaking,  the  method  employed  by  the  Staff 
witness  to  reach  a  conclusion  as  to  the  burden  which  should 
be  shared  by  customers,  such  as  Mississippi,  purchasing 
gas  from  United  in  the  Central  Rate 

81  Atlantic  Seaboard  Corp.,  Opinion  No.  225  (Mimeo  ed.  pp.  17-26) ;  Northern 
Natural  Gas  Co.,  Opinion  No.  228  (Mimeo  ed.  pp.  23-30) ;  Colorado  Interstate 
Gas  Co.,  Opinion  No.  235  (Mimeo  ed.  pp.  58-73) ;  United  Fuel  Gas  Co.,  Opinion 
No.  258  (Mimeo  ed.  pp.  34-45) ;  Panhandle  Eastern  Pipe  Line  Co.,  Opinion  No. 
269  (Mimeo  ed.  pp.  87-96) ;  El  Paso  Natural  Gas  Co.,  Opinion  No.  278  (Mimeo 
ed.  pp.  40-54). 
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Zone  was  to  take  over-all  cost  of  facilities,  cost  of  pur¬ 
chased  gas,  and  other  major  items  of  cost  for  such  zone  and 
then  to  allocate  such  costs  to  customers  in  the  Central  Eate 
Zone  in  accordance  with  the  natural  gas  obtained  from 
United  in  such  zone  on  a  commodity-demand  basis  without 
making  individual  calculations  for  each  customer  in  such 
zone  on  the  basis  of  the  distance  from  the  source  of  the  gas, 
or  on  the  basis  of  segregated  facilities.  However,  in  order 
to  obtain  a  cost  allocation  for  United’s  three  transportation 
customers  in  the  Central  Rate  Zone,62  it  was  necessary, 
according  to  Stockwell,  to  make  an  allocation  on  a 
“weighted  average”  demand  mile  and  commodity  mile 
basis.  The  sole  purpose  of  the  witness  in  making  an  alloca¬ 
tion  on  such  basis  was  to  ascertain  the  average  cost  of 
transportation  service.  The  approach  employed  by  the 
witness  to  allocate  transportation  costs  (i.e.,  an  approach 
involving  measurement  of  the  length  of  facilities  and  as¬ 
sumptions  as  to  specific  sources  and  destinations  of  gas) 
is  wholly  inapplicable  to  any  other  allocation  or  for  any 
other  purpose  in  this  proceeding.  In  this  connection,  it  may 
be  pointed  out  that  had  it  not  been  necessary  to  determine 
costs  for  United’s  three  transportation  customers,  no  study 
of  any  kind  would  have  been  made  on  a  demand  mile  or 
commodity  mile  basis.  This  is  shown  by  the  fact  that  no 
such  study  was  made  for  United’s  Jackson  district,  because 
no  transportation  service  was  rendered  in  that  district, 
although  sales  were  also  made  therein  to  pipe  line  company 
customers.  It  thus  appears  that  the  assumptions  made  by 
the  witness  in  this  allocation  relating  to  specific  facilities 
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and  sources  were  limited  to  the  purposes  to  which  this 
particular  allocation  was  addressed,  and  that  the  only  pur- 

82  Southern  Natural  Gas  Company,  Tennessee  Gas  Transmission  Company 
and  Texas  Eastern  Transmission  Corporation. 
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Stockwell  pointed  out  that  pages  9  to  14  inclusive  of 
Exhibit  No.  78-A  contained  the  allocation  details  relating 
to  the  Central  Rate 
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Zone  and  were  exempletive  of  “all  problems  and  employs 
all  the  methods  used  in  the  cost  allocation  of  the  other 
groups  as  well  as  containing  some  special  problems  that 
are  not  found  in  other  groups.” 

The  witness  testified  in  very  considerable  detail  regard¬ 
ing  the  methods  and  allocation  procedures  which  he  em¬ 
ployed.  In  making  his  allocations  the  witness  testified  that 
he  distributed  the  cost  of  service  to  functional  divisions, 
i.e.,  production  (gathering)  and  transmission;  and  that 
such  costs  were  then  classified  between  demand  and  com¬ 
modity.  The  classifications  between  such  functions  and  the 
percentages  allocated  by  the  witness  as  between  demand 
and  commodity  are  wholly  consistent  with  those  approved 
by  the  Commission  in  recent  opinions.61  Following  the 
aforesaid  classification  of  costs,  the  witness  allocated  costs 
to  each  of  the  classes  of  jurisdictional  and  non-jurisdic- 
tional  business  according  to  system  uses  on  peak  and  an¬ 
nual  volumes  during  the  test  year.  A  comparison  was  then 
made  between  the  cost  of  service  and  the  revenues  derived 
from  each  class  of  service  to  determine  the  responsibility 
of  each  class  of  service  for  any  deficiencies  or  excess  in 
revenues  as  compared  with  cost. 

Generally  speaking,  the  method  employed  by  the  Staff 
witness  to  reach  a  conclusion  as  to  the  burden  which  should 
be  shared  by  customers,  such  as  Mississippi,  purchasing 
gas  from  United  in  the  Central  Rate 

61  Atlantic  Seaboard  Carp.,  Opinion  No.  225  (Mimeo  ed.  pp.  17-26) ;  Northern 
Natural  Gas  Co.,  Opinion  No.  228  (Mimeo  ed.  pp.  23-30) ;  Colorado  Interstate 
Gas  Co.,  Opinion  No.  235  (Mimeo  ed.  pp.  58-73) ;  United  Fuel  Gas  Co.,  Opinion 
No.  258  (Mimeo  ed.  pp.  34-45) ;  Panhandle  Eastern  Pipe  Line  Co.,  Opinion  No. 
269  (Mimeo  ed.  pp.  87-96) ;  El  Paso  Natural  Gas  Co.,  Opinion  No.  278  (Mimeo 
ed.  pp.  40-54). 
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Zone  was  to  take  over-all  cost  of  facilities,  cost  of  pur¬ 
chased  gas,  and  other  major  items  of  cost  for  such  zone  and 
then  to  allocate  such  costs  to  customers  in  the  Central  Rate 
Zone  in  accordance  with  the  natural  gas  obtained  from 
United  in  such  zone  on  a  commodity-demand  basis  without 
making  individual  calculations  for  each  customer  in  such 
zone  on  the  basis  of  the  distance  from  the  source  of  the  gas, 
or  on  the  basis  of  segregated  facilities.  However,  in  order 
to  obtain  a  cost  allocation  for  United’s  three  transportation 
customers  in  the  Central  Rate  Zone,62  it  was  necessary, 
according  to  Stockwell,  to  make  an  allocation  on  a 
“weighted  average”  demand  mile  and  commodity  mile 
basis.  The  sole  purpose  of  the  witness  in  making  an  alloca¬ 
tion  on  such  basis  was  to  ascertain  the  average  cost  of 
transportation  service.  The  approach  employed  by  the 
witness  to  allocate  transportation  costs  (i.e.,  an  approach 
involving  measurement  of  the  length  of  facilities  and  as¬ 
sumptions  as  to  specific  sources  and  destinations  of  gas) 
is  wholly  inapplicable  to  any  other  allocation  or  for  any 
other  purpose  in  this  proceeding.  In  this  connection,  it  may 
be  pointed  out  that  had  it  not  been  necessary  to  determine 
costs  for  United’s  three  transportation  customers,  no  study 
of  any  kind  would  have  been  made  on  a  demand  mile  or 
commodity  mile  basis.  This  is  shown  by  the  fact  that  no 
such  study  was  made  for  United’s  Jackson  district,  because 
no  transportation  service  was  rendered  in  that  district, 
although  sales  were  also  made  therein  to  pipe  line  company 
customers.  It  thus  appears  that  the  assumptions  made  by 
the  witness  in  this  allocation  relating  to  specific  facilities 
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and  sources  were  limited  to  the  purposes  to  which  this 
particular  allocation  was  addressed,  and  that  the  only  pur- 

82  Southern  Natural  Gas  Company,  Tennessee  Gas  Transmission  Company 
and  Texas  Eastern  Transmission  Corporation. 
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pose  of  making  assumptions  concerning  such  facilities  and 
sources  was  to  accumulate  the  total  demand  miles  and  com¬ 
modity  miles  in  United’s  Central  Rate  Zone  of  all  gas 
transmitted  for  any  purpose  so  that  costs  allocable  to  the 
transportation  customers  could  be  determined  on  a  mileage 
basis  and  separated  from  the  total  transportation  costs. 

Since  the  issuance  of  the  Commission’s  opinion  in  Docket 
No.  G-1447, 10  F.P.C.  35,  Mississippi  has  been  billed  under 
two  separate  rate  schedules,  referred  to  following  the  filing 
of  the  conversion  tariff  as  Rate  Schedules  PL-2  and  PL-3. 

The  Staff  contends,  supported  by  United,  that  these  two 
rate  schedules  should  be  abolished  because  they  are  unjust, 
unreasonable  and  discriminatory  and  that  a  singe  “rolled- 
in”  rate  schedule  for  service  to  pipe  line  customers  of 
United  in  the  Central  Rate  Zone  should  be  adopted  in 
their  stead. 

The  Staff’s  position  which  is  supported  by  United  is  that 
(1)  since  United’s  properties  are  interconnected  and  are 
completely  integrated  and  are  used  commonly  for  all 
customers  there  is  no  reason  and  no  basis  for  allocating 
specific  facilities,  property  or  gas  supplies  to  specific 
customers  within  a  designated  rate  zone,  and  (2)  since  gas 
received  by  Mississippi  is  general  system  gas  it  should  not 
be  allocated  into  specific  segments  for  use  by  specific 
customers.  Moreover,  the  Staff  contends  that  the  gas  re¬ 
ceived  by  Mississippi  from  United  is  not  capable  of  identifi¬ 
cation  as  coming  from  any  specific  part  of 
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United’s  extremely  widespread  sources  of  supply. 

Based  on  these  major  premises  counsel  for  the  Staff, 
supported  by  United,  urge  the  establishment  of  a  rolled-in 
rate  to  be  made  applicable  to  deliveries  to  Mississippi  and 
all  other  pipe  line  customers  in  the  Central  Rate  Zone  be¬ 
cause  all  such  pipe  line  customers  are  similarly  situated. 
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and  all  should  enjoy  eqnal  treatment  in  the  form  of  uniform 
rates  with  special  preferences  or  privileges  for  none. 

Mississippi  claims  that  a  cost  allocation  based  on  specific 
facilities  and  specific  sources  of  gas  is  the  only  lawful  way 
to  reach  just  and  reasonable  rates  which  could  be  made 
applicable  to  it,  and  it  further  asserts  that  such  specific 
facilities  and  specifically  identifiable  gas  are  capable  of 
separate  admeasurement  and  further  that  “pursuant  to  the 
terms  of  its  gas  purchase  contracts  with  United  (which 
have  not  been  abrogated  in  these  proceedings)  Mississippi 
has  a  positive  preemptive  right  to  deliveries  of  gas  by 
United  from  these  fields.”63 

The  arguments  made  by  Mississippi  make  clear  that  it 
considers  that  the  facilities  through  which  service  was 
made  to  Mississippi  prior  to  the  construction  of  the  G-1447 
facilities  are  dedicated  to  deliveries  made  under  Rate 
Schedule  PL-3  and  that  the  facilities  authorized  pursuant 
to  Docket  No.  G-1447  are  dedicated  £o  deilveries  made 
under  Rate  Schedule  PL-2. 

A  reading  of  the  Commission’s  opinion  in  Docket  No.  G- 
1447,  10  F.P.C.  35,  particularly  the  parts  thereof  devoted 
to  a  discussion  of  the 
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purposes  for  which  the  facilities  in  question  were  being 
authorized,  makes  it  exceedingly  clear  that  the  G-1447 
facilities  were  constructed  for  general  system  purposes. 
The  Commission’s  opinion  is  replete  with  references  to  the 
general  objectives  for  which  the  facilities  were  being 
authorized  and  we  have  quoted  the  Commission  on  this 
matter  hereinbefore. 

The  testimony  presented  in  the  instant  proceedings  has 
shown  clearly  that  United  operates  a  completely  integrated 
natural  gas  system ;  that  all  of  its  gas  resources  both  from 
non-afiiliated  producers  and  from  Union  form  a  common 

83  Mississippi’s  brief,  p.  48.  See  also  p.  52. 
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pool  for  all  the  customers  of  United’s  system.  Dillingham, 
United’s  General  Superintendent,  who  had  thorough  knowl¬ 
edge  of  United’s  operations,  testified  that  prior  to  the  re¬ 
ceipt  by  Mississippi  of  gas  from  United,  it  was  commingled 
and  it  was  not  possible  to  tell  whether  gas  received  by 
Mississippi  came  from  the  area  of  the  Gulf  Coast  in  Texas, 
or  Carthage,  or  any  other  part  of  United’s  system. 

United’s  G-1447  facilities  are  not  dedicated  solely  to  PL- 
2  deliveries ;  they  are  general  system  facilities,  and  Missis¬ 
sippi  ’s  contentions  to  the  contrary  are  unfounded. 

The  problem  whether  the  Staff’s  and  United’s  conten¬ 
tions  or  whether  Mississippi’s  conflicting  contentions  on 
this  point  should  be  sustained  presents  two  questions,  the 
first  being  whether  the  allocations  contended  for  by  Missis¬ 
sippi  should  be  made  as  a  matter  of  sound  rate  making 
practice  and  the  second  whether  such  allocations  could 
validly  be  made  in  the  light  of  the  physical  facts  of  United’s 
operations. 

United  has  hundreds  of  customers  including  approxi¬ 
mately  200  jurisdictional  customers.  It  is  in  this  context 
that  Mississippi  contends 
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that  United’s  rates  as  applied  to  it  should  be  based  on 
allocations  of  specific  facilities,  and  a  separation  of 
United’s  gas  sources  into  at  least  two  segments,  one  of 
which  should  be  allocated  to  Mississippi  because  it  has 
preemptive  rights  to  sources  in  certain  fields. 

It  should  be  observed  first  that  if  Mississippi’s  theory  is 
correct,  namely,  that  allocations  should  be  made  based  on 
specific  use  of  utility  property  by  a  specific  customer,  then 
such  an  allocation  should  be  made  for  each  of  United’s 
jurisdictional  customers. 

It  is  quite  obvious  that  it  would  be  impracticable  to 
attempt  to  make  rates  on  an  individual  basis  for  each  of 
the  approximately  200  jurisdictional  customers  of  United. 
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It  has  not  been  Commission  practice  to  make  allocations 
based  on  specific  use  of  utility  property  by  specific  custom¬ 
ers.64 

Were  the  Commission  to  attempt  to  make  rates  on  an 
individual  basis  for  all  of  United’s  jurisdictional  custom¬ 
ers,  the  time  consumed  in  conducting  hearings  in  rate  cases 
involving  large  pipe-line  companies  would  be  so  lengthened 
that  grave  injustice  would  result.  Fairness  does  not  require 
an  agency  to  attempt  the  impractical  or  to  undertake  a 
solution  of  rate  making  problems  upon  a  basis  which  would 
make  the  proceedings  so  drawn  out  that  injustice  would 
be  inevitable. 

This  is  not  to  say  that  rates  to  individual  customers  are 
not  entitled  to  reasonable  consideration,  but  such  consider¬ 
ation  must  be  made 
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in  relation  to  the  operation  of  a  utility  as  a  whole  and  in 
relation  to  the  service  area,  zone,  and  classification  in  which 
the  customer  finds  himself.  The  method  followed  by  the 
Staff  in  making  cost  allocations  here  was  not  unusual  in  any 
respect  while  that  suggested  by  Mississippi  is  highly  un¬ 
usual. 

Cost  of  service  studies  for  specific  customers  have  not 
been  required  by  regulatory  agencies  in  proceedings  where 
a  general  revenue  increase  was  sought  except  in  extraordi¬ 
nary  situations  and  there  is  nothing  extraordinary  about 
the  situation  under  consideration  here.  The  Illinois 
Supreme  Court  sustained  the  Illinois  Commission  in  refus¬ 
ing  to  require  such  studies  for  a  consideration  of  a  rate 
increase  even  in  a  proceeding  which  involved  specific  rate 
schedules  rather  than  a  general  revenue  increase.  Produce 
Terminal  Corp.  v.  Illinois  Commerce  Commas,  414  ILL  582, 

Cf.  In  the  Matters  of  Northern  Natural  Gas  Company,  Opinion  No.  268 
(mimeo.  ed.  p.  29) ;  In  the  Matter  of  El  Paso  Natural  Gas  Company,  Opinion 
No.  278  (mimeo  cd.  p.  42,  et  scq.). 
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112  N.E.  2d  141  (1953).  The  Superior  Court  of  Pennsyl¬ 
vania  sustained  the  refusal  of  the  Pennsylvania  commission 
to  require  cost  allocation  studies  under  a  statutory  pro¬ 
hibition  of  unreasonable  discrimination  similar  to  Illinois. 
City  of  Pittsburgh  v.  Pennsylvania  Public  Utility  Commis¬ 
sion,  171  Pa.  Super.  187,  90  A  2d  607,  621  (1952). 

It  may  also  be  noted  that  “A  cost  of  service  study  was 
requested  of  United”  in  Docket  No.  G-1447.  “United  con¬ 
tended  that  its  system  was  so  integrated  that  it  was  impos¬ 
sible  for  it  to  make  a  cost  of  service  study  for  any  particu¬ 
lar  customer.”66  United  has  never  deviated  from  this  posi¬ 
tion  and  the  facts  as  developed  show  that  United’s  conten¬ 
tion  was  correct. 

Mississippi,  on  the  other  hand,  contends  that  “in  view 
of  its  historical  background  and  contract  rights  it  is  en¬ 
titled  to  a  continuance 
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of  its  present  ‘old’  contract  requirements  at  a  separate 
lower  rate  to  reflect  the  different  source,  cost  and  supply 
of  this  northeast  Texas  and  northern  Louisiana  gas  as  con¬ 
trasted  to  the  source,  cost  and  supply  of  United’s  ‘new’ 
Gulf  Coast  gas  delivered  via  its  newly  certificated  G-1447 
facilities.”66 

Mississippi  relies  heavily  on  certain  contracts  which  it 
entered  into  with  predecessor  companies  of  United  which 
were  supplemented  and  modified  by  later  contracts  entered 
into  with  United  prior  to  the  construction  of  the  G-1447 
facilities.  Mississippi  claims  that  it  has  a  “positive  pre¬ 
emptive  right  to  deliveries  of  gas  by  United  from  these 
fields,”  referring  specifically  to  Rodesso  field  in  Cass 
County,  Texas,  and  Caddo  Parish,  Louisiana,  the  Sugar 
Creek  field  in  Webster  Parish,  Louisiana,  and  the  Carthage 
field  in  Texas. 


89 10  FPC  35,  p.  72. 

88  Mississippi’s  brief,  p.  52. 
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Mississippi  calls  attention  to  a  1945  modification  of  cer¬ 
tain  earlier  contracts  which  it  had  entered  upon  with  pre¬ 
decessor  companies  of  United  (Item  R,  Supplement  Sep¬ 
tember  7,  1945,  Article  6). 67  According  to  this  modification 
Mississippi  had  the  right  to  demand  that  United  deliver 
such  additional  supplies  of  gas  as  Mississippi  desired  to 
buy — apparently  without  limitation  as  to  amount.  There 
is  no  reference  in  the  amendment  to  specific  fields  and  the 
general  character  of  the  demand  which  Mississippi  claims 
it  had  the  right  to  make  upon  United  is  indicative  of  an 
intention  between  the  parties  to  assure  availability  of  gas 
for  Mississippi  rather  than  to  delineate  specific  sources 
from  which  the  gas  was  to  be  obtained. 
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It  may  also  be  observed  that  if  Mississippi  really  believed 
that  the  1945  contract  gave  it  additional  or  “preemptive” 
rights  to  “old”  or  “cheap”  gas  in  the  Carthage  field  of 
Texas,  it  seems  rather  odd  that  it  supported  United’s  appli¬ 
cation  for  a  certificate  in  Docket  No.  G-1447  so  that  it  could 
buy  “new”  or  “high  priced”  gas  instead. 

The  term  “pre-emptive  right”  imports  a  right  to  the 
exclusion  of  others,  i.e.,  Mississippi  claims  to  have  a  pre¬ 
ferred  position  above  all  other  customers  of  United  to  spe¬ 
cified  resources  of  the  latter. 

If  Mississippi  ever  had  a  preemptive  right  such  as  it 
claims,  the  exercise  of  such  right  should  not  be  permitted 
because  it  would  involve  an  unjust  preference  and  would 
be  discriminatory  in  its  effect  upon  United’s  customers. 
A  rate  based  upon  a  contract  creating  such  a  preemptive 
right  would  be  against  the  public  interest  On  the  facts  in 
this  case,  the  Presiding  Examiner  finds  that  two  rates  in 
the  Central  Rate  Zone  based  on  separate  contracts  for  the 


67  Missisrippi’a  brief,  p.  67. 
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“old”  and  “new”  gas  would  not  be  in  the  public  interest 
and  should  not  be  continued.48 

As  Judge  Cardozo  put  it  in  Postal  Telegraph-Cable  Co. 
v.  Associated  Press,  127  N.E.  256,  257 : 

“I  think  the  plaintiff  cannot  justify  discrimination 
among  customers  by  dividing  contracts  between  new 
and  old,  and  applying  a  different  rate  to  each.  The  law 
says  that  under  like  conditions  of  service,  charges  shall 
be  equal  .  .” 

The  views  expressed  by  Judge  Cardozo  were  cited  with 
approval  by  the  Supreme  Court  in  ICC  v.  United  States, 
289  U.S.  385,  389. 
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In  State  v.  Mead  Corporation,  238  N.C.  451,  78  S.E.  2d 
290,  298,  the  Supreme  Court  of  North  Carolina  held  that 
“The  obligation  of  a  public  service  corporation  to  serve 
impartially  and  without  unjust  discrimination  is  funda¬ 
mental  . . .  There  must  be  substantial  differences  in  service 
or  conditions  to  justify  difference  in  rates.  There  must  be 
no  unreasonable  discrimination  between  those  receiving  the 
same  kind  and  degree  of  service.  Hoerner  v.  Oxford  Water 
&  Electric  Co.,  153  N.C.  535,  69  S.E.  607,  Postal  Telegraph 
Cable  Co.  v.  Associated  Press,  228  N.Y.  370, 127  N.E.  256.” 

To  permit  Mississippi  to  have  two  rates  based  allegedly 
on  historical  contract  relationships  between  United  and 
Mississippi  without  regard  to  the  rights  of  other  customers 
in  the  same  class,  receiving  the  same  service,  in  the  same 
rate  zone  would  amount  to  unlawful  discrimination  against 
such  customers. 

Mississippi  devoted  several  pages  of  its  brief  to  a  discus- 


88  “Mississippi  concedes  [at  p.  52  of  its  brief]  that  'if  after  a  proper  proceeding 
the  Commission  found  the  contract  rate  to  be  against  the  public  interest  it 
could  modify  it  or  set  it  aside  entirely’  (215  F.  2d  885) 


896 


(7866) 


sion  of  the  Presiding  Examiner’s  decision  In  the  Matter  of 
Natural  Gas  Pipeline  Company  of  America,  Docket  No. 
G-1697,  to  support  its  claim  to  two  separate  rates  in  the 
instant  proceeding  bnt  omitted  any  reference  in  its  discus¬ 
sion  of  this  matter  to  the  order  affirming  with  modifications 
the  Presiding  Examiner’s  decision  in  which  the  Commission 
explained  that  its  determination  in  Natural  Gas  Pipeline 
was  not  to  be  considered  a  deviation  from  the  principles 
enunciated  In  the  Matter  of  Trunkline  Gas  Supply  Com¬ 
pany,  Docket  No.  G-882,  8  FPC  250  (1949). 

The  Trunkline  case  involved  an  application  for  authority 
to  construct  facilities  having  a  daily  capacity  of  250,000  Mcf 
and  to  deliver  such  volume  of  gas  to  Northern  Natural  Gas 
Company,  and  the  Commission 
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applied  a  “rolled-in”  rate  in  this  proceeding.  The  Com¬ 
mission,  in  distinguishing  the  Natural  Gas  Pipeline  case 
from  the  Trunkline  case,  pointed  out  that  “the  additional 
gas  supply  from  Trunkline  was  to  be  made  available  to 
Northern  as  a  part  of  its  general  gas  supply  which  was 
proposed  to  be  available  to  all  of  Northern’s  customers  on 
the  basis  of  their  increased  requirements”  while  “The 
only  volume  of  gas  purchased  by  Natural  from  Texas  Illi¬ 
nois  is  the  81,822  Mcf  which  Natural  buys  for  certain  cus¬ 
tomers  west  of  Joliet.  Accordingly,  it  appears  clear  that 
our  decision  in  the  Trunkline  case  is  in  no  way  at  variance 
with  our  decision  here.”  [Underscoring  supplied.] 

It  was  abundantly  established  that  United’s  additional 
gas  resources  and  additional  facilities  authorized  in  Docket 
No.  G-1447  were  general  system  facilities  and  supplies.  The 
Commission’s  decision  in  Natural  Gas  Pipeline  Company 
of  America  lends  support  to  the  conclusion  that  the  prin¬ 
ciples  of  Trunkline  should  be  applied  here  and  that  an  in¬ 
cremental  rate  should  not  be  made  applicable  in  this  pro¬ 
ceeding. 
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Mississippi  in  its  brief  quoted  certain  language  employed 
in  the  decision  of  the  Presiding  Examiner  who  wrote  the 
initial  decision  in  Natural  Gas  Pipeline  regarding  the  quali¬ 
fications  of  a  Staff  witness  who  testified  in  that  proceeding 
regarding  rate  form.*9  The  same  witness  testified  in  the 
instant  proceeding.  This  language  was  quoted  by  Missis¬ 
sippi  apparently  with  two  purposes  in  mind:  (1)  to  per¬ 
suade  the  Presiding  Examiner  here  that  its  interpretation 
and  analysis  of  the  meaning  to  be  attributed  to  the  Natural 
Gas  Pipeline  case  was  -correct  and  (2)  to  convince 

7867 

the  Presiding  Examiner  that  the  Staff  witness  in  question 
was  not  properly  qualified  to  testify. 

The  use  of  the  quotation  does  not  help  Mississippi  to 
achieve  either  purpose  and  tends  to  defeat  both  such  pur¬ 
poses.  In  this  connection  it  is  noted  that  in  its  order  affirm¬ 
ing  with  modifications  the  decision  of  the  Presiding  Exam- 
ner  in  the  Natural  Gas  Pipeline  Company  case,  the  Com¬ 
mission  struck  the  very  language  which  Mississippi  urged 
the  Presiding  Examiner  here  to  consider  apposite. 

The  Presiding  Examiner  has  observed  the  witness  in 
question,  has  carefully  considered  his  qualifications,  and  is 
fully  satisfied  that  the  witness  is  highly  qualified.  His  testi¬ 
mony  will  be  discussed  hereinafter. 

Mississippi,  in  attempting  to  analogize  Natural  Gas  Pipe¬ 
line  to  the  instant  situation  indicated  that  in  Natural  Gas 
the  additional  gas  supply  was  completely  commingled,  but 
that  here  it  was  not.70  The  fact  is  that  in  this  case,  United’s 
gas  from  all  sources  is  commingled  at  Sterlington  before 
delivery  to  Mississippi  and  to  many  other  customers  of 
United.  In  this  connection,  Dillingham,  general  superin- 


89  Mississippi’s  brief,  pp.  60, 61. 
70  Mississippi’s  brief,  p.  60. 
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tendent  of  United’s  operations,  testified  that  all  deliveries 
of  United’s  gas  to  Mississippi  at  Perryville  are  made 
throngh  the  same  meter  station.  This  metering  station  has 
seven  meter  tubes,  all  of  which  are  connected  to  United’s 
facilities  at  United’s  Sterlington  compressor  station. 
United’s  lines  at  Sterlington  tie  into  all  of  United’s  sources 
of  supply  and  United  depends  upon  all  of  its  sources  of 
supply  and  all  of  its  facilties  in  serving  its  customers  in  the 
Central  Rate  Zone,  and  no  distinction  between  sources  of 
supply  is 
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made  in  serving  customers  in  such  zone.  “Old”  contract 
gas  is  not  segregated  or  separated  from  “new”  contract 
gas,  but  is  commingled  before  delivery  and  any  allocation 
based  upon  an  assumption  of  separately  delivered  gas  from 
separated  sources  is  based  on  fiction,  not  fact 

United’s  separate  billing  under  two  rates,  i.e.,  PL-2  and 
PL-3,  was  based  on  the  circumstances  that  such  rate  sched¬ 
ules  were  put  into  effect  pursuant  to  the  Commission’s 
decision  in  Docket  No.  G-1447,  pending  the  outcome  of  the 
investigation  in  Docket  No.  G-1142  to  determine  whether 
United’s  rate  structure  required  revision.  The  situation 
appears  to  have  been  that  pending  the  outcome  of  the  Com¬ 
mission’s  investigation,  United  and  Mississippi,  for  meter¬ 
ing  and  billing  purposes,  regarded  the  gas  delivered  to 
Mississippi  as  separate  gas  delivered  from  separate  and 
different  sources.  The  assumptions  relating  to  separate 
billing  having  been  established  to  be  incorrect,  separate 
billing  should  be  discontinued. 

Separate  billing  is  not  justified  where  gas  is  procured 
from  various  sources,  is  delivered  through  general  system 
facilities,  and  is  commingled  prior  to  receipt.  In  such  cir¬ 
cumstances,  an  average  cost  should  be  assigned  as  recom¬ 
mended  by  the  Staff  and  urged  by  United. 
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In  Texas  Gas,  which  is  the  case  closest  akin  to  the  one  at 
hand,  insofar  as  the  rolled-in  rate  principle  is  concerned, 
the  Commission  would  not  permit  two  rates  for  the  same 
service,  to  the  same  customer  at  the  same  point  of  delivery 
(Texas  Gas  Transmission  Corp.,  Opinion  No.  232  (mimeo. 
ed.  p.  62) ).  The  principle  of  Texas  Gas  apply  to  Mississippi. 

Having -concluded  as  a  matter  of  principle  that  a  separate 
cost  allocation  for  individual  customers  of  the  same  class  in 
the  same  rate  zone  receiving  the  same  character  of  service 
should  not  be  made,  it  may  in  one  sense  be  a  work  of  super¬ 
erogation  to  consider  whether  a  separate 
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cost  allocation  of  this  kind  -can  be  made  for  a  specific  cus¬ 
tomer.  On  the  other  hand,  discussion  of  Mississippi’s  testi¬ 
mony  on  this  phase  of  the  matter  may  possibly  afford 
clearer  understanding  of  the  errors  inherent  in  its  conten¬ 
tions. 

In  this  case,  Mississippi  presented  testimony  and  a  cost 
of  service  study  which  has  been  the  subject  of  attack  by 
United  and  the  Staff  on  the  ground  that  it  is  invalid  both 
in  its  major  premises  and  in  detail 

As  we  have  pointed  out,  Mississippi’s  proposed  cost  allo¬ 
cation  was  based  on  the  theory  that  the  cost  of  service  to  it 
should  be  determined  by  a  “separate  costing”  of  facilities 
and  sources.  In  this  connection,  Mississippi  contended  that 
it  could  establish  one  allocation  for  gas  purchased  under 
United’s  present  Rate  Schedule  PL-2  and  another  under  the 
presently  existing  Rate  Schedule  PL-3. 

In  order  to  give  functional  application  to  the  idea  of  a 
“separate  costing”  for  each  of  the  claimed  separate  and 
individual  services  represented  by  each  rate  schedule,  it 
would  be  necessary  in  the  case  of  each  schedule  to  deter¬ 
mine  the  cost  of  the  specific  gas  to  United  and  the  specific 
facility  through  which  it  is  transported. 
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Mississippi’s  cost  of  service  study  (Exhibit  Nos.  96,  97 
and  98)  presented  by  its  witness  Maurer  assumed  that  all 
gas  purchased  under  Rate  Schedule  PL-2  was  delivered  over 
Line  129  (part  of  the  G-1447  facilities)  which  originates  in 
Agua  Dulce  in  Texas. 

The  witness  had  no  information  regarding  the  cost  of 
the  specific  gas  which  supplied  Line  129,  nor  did  he  have  in 
his  possession  knowledge  of  the  actual  cost  of  construction 
and  operation  of  Line  129.  In  order  to 
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establish  valid  costs  on  a  “separate  costing”  or  segregated 
basis  such  information  was  essential. 

The  witness  conceded  that  he  did  not  have  available  infor¬ 
mation  concerning  the  actual  cost  of  construction  and  opera¬ 
tion  of  Line  129.  In  an  effort  to  explain  why  he  could  not 
segregate  facilities  pertinent  to  deliveries  through  the  G- 
1447  facilities,  Maurer  adverted  to  certain  testimony  of 
Staff  witness  Epperson,  given  in  response  to  interrogation 
by  counsel  for  Mississippi,  to  the  effect  that  it  was  impossi¬ 
ble  from  the  Staff’s  working  papers  to  identify  various  costs 
in  the  Shreveport,  Monroe  and  Dallas  districts  based  upon 
any  portion  of  the  G-1447  facilities.  Mississippi  apparently 
had  not  made  any  independent  investigation  of  the  cost  of 
constructing  Line  129  and  thus  it  appeared  Maurer  could 
not  determine  the  cost  of  constructing  such  line.  Further, 
it  does  not  appear  that  he  had  available  segregated  figures 
covering  the  cost  of  operating  the  line.  In  substitution  for  a 
separate  determination  of  the  cost  of  Line  129  facilities  and 
gas  supply  in  the  Southern  area  from  Agua  Dulce  to  the 
southern  border  of  United’s  Central  Rate  Zone,  the  witness 
used  the  average  cost  of  gas  in  the  entire  Southern  area 
delivered  from  United’s  transmission  system  in  that  area. 
This,  of  course,  constitutes  no  “separate  costing”  of  facil¬ 
ities  or  gas  and  is  inconsistent  with  the  principle  of  “sepa-  .. 
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rate  costing”  espoused  by  the  witness.  Moreover,  it 
invloves  acceptance  of  the  principle  of  average  cost 
It  will  also  be  noted  that  only  25%  of  the  gas  in  the 
Southern  area  is  transmitted  through  Line  129.71  There  is 
no  evidence  in  the  record 
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to  support  the  assumption  made  by  Maurer  in  this  study 
that  the  unit  cost  of  gas  transported  through  Line  129  was 
the  same  as  the  average  cost  of  gas  in  United’s  Southern 
area.  Accordingly,  the  use  of  such  average  unit  cost  figures 
cannot  be  justified  as  costs  attributable  to  gas  piped  through 
these  facilities. 

The  next  step  in  Maurer’s  allocation  was  to  add  to  the 
aforementioned  average  costs  the  average  cost  of  transmit¬ 
ting  gas  a  distance  of  169  miles,  i.e.,  the  distance72  from  the 
southern  border  of  the  Central  Bate  Zone  to  Perryville. 
This  cost  allocation  was  reached  on  a  commodity  mile  and 
demand  mile  basis.  Again  it  appeared  that  Maurer  did  not 
segregate  facilities  or  cost  but  merely  determined  the  aver¬ 
age  cost  of  haulage  on  a  specific  mileage  basis.  Thus  at  no 
point  did  the  witness  ever  present  an  allocation  based  on 
segregated  sources  and  facilities. 

It  will  also  be  noted  that  the  demand  mile  and  commodity 
mile  unit  costs  employed  by  Mississippi  were  those  obtained 
from  a  determination  applicable  to  average  lines  in  the 
Central  Bate  Zone.  Line  129  is  a  new,  higher  cost,  30-inch 
line,  whereas  average  lines  in  the  Central  Bate  Zone  are  not 
new  and  are  smaller  in  size.  Accordingly,  the  unit  cost 
employed  were  erroneous. 

Mississippi  used  one  method  to  calculate  costs  for  one 
part  of  Line  129  and  a  second  method  for  another  part  of 


n  Exhibit  No.  78- A,  Sheet  22. 

n  168  miles  is  the  length  of  the  segment  of  Line  129  in  the  Central  Rate  Zone. 


the  very  same  line.  Since  the  witness  used  average  system 
cost  without  respect  to  distance  in  the  Southern  area  of 
United’s  system  and  specific  distances  in  the  Northern 
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area  of  United’s  system  one  method  is  inconsistent  with  the 
other. 

In  addition,  Mississippi  used  actual  peak  day  volumes  but 
normalized  annual  volumes  in  determining  its  PL-2  costs. 
As  pointed  out  hereinbefore,  the  use  of  an  actual  peak 
different  than  normalized  peak  in  conjunction  with  normal¬ 
ized  volumes  leads  to  results  which  have  no  validity. 

There  are  other  basic  errors  in  Mississippi’s  study  of 
PL-2  rates  but  enough  has  been  noted  to  illustrate  that 
Mississippi’s  cost  of  service  for  Rate  Schedule  PL-2  is  not 
founded  on  sound  principles  and  cannot  be  accepted  as  a 
basis  for  rate  making. 

In  Maurer’s  determination  of  PL-3  rates,  he  assumed 
average  costs  in  the  Central  Rate  Zone  (which  he  obtained 
from  Exhibit  No.  78-A)  after  deducting  his  claimed  costs 
for  PL-2  gas.  This  method  of  cost  allocation  for  Rate  Sched¬ 
ule  PL-3  is  inconsistent  with  Mississippi’s  basic  theory 
regarding  separate  costing  of  facilities  and  sources.  More¬ 
over,  the  amount  arrived  at  for  PL-3  costs  was  tied  to 
Mississippi’s  allocations  in  regard  to  Rate  Schedule  PL-2, 
which  as  has  been  noted  is  erroneous  and  the  error  is  thus 
carried  forward  another  step  into  Rate  Schedule  PL-3. 
There  are  other  errors  made  in  “Maurer’s  allocations”  but 
enough  has  been  noted  to  show  that  they  are  unsound. 

Mississippi’s  approach  to  costs  for  service  rendered  to  it 
by  United  is  rejected. 

The  Presiding  Examiner  finds  that  the  costs  as  allocated 
by  the  Staff’s  witnesses  are  founded  on  sound  principles 
and  are  correct 
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Just  and  Reasonable  Rates 


Staff  witness  Crosby  testified  regarding  rates  applicable 
to  the  various  classes  of  United’s  customers.  His  testimony 
related,  among  other  things,  to  rates  applicable  to  pipe-line 
companies  in  the  Central  Bate  Zone,  including  Mississippi. 
Crosby’s  testimony  is  based  on  the  assumption  that  the 
cost  allocations  reflected  in  Exhibit  78-A  are  correct. 

The  rates  recommended  by  Crosby,  if  made  applicable, 
would  produce  gross  revenues  to  United  for  sales  for 
resale  in  the  Northern  Area,  based  on  the  test  year  data  of 
$74,552,116.  These  rates  included  a  single  uniform  rolled-in 
rate  consisting  of  a  demand  charge  of  75^  per  Mcf  per 
month  and  a  commodity  charge  of  10^  per  Mcf  applied  to 
sales  to  pipe-line  companies  served  from  United’s  transmis¬ 
sion  system  in  the  Central  Bate  Zone  including  Mississippi. 

The  evidence  shows  a  cost  of  service  in  the  Central  and 
Jackson  rate  zones  of  $74,412,222.  The  witness’  testimony 
shows  that  a  single  uniform  rolled-in  rate  consisting  of  a 
demand  charge  of  75^  per  Mcf  per  month  and  a  commodity 
charge  of  10^  per  Mcf  applied  to  United’s  pipe-line  com¬ 
pany  customers  together  with  other  rates  and  charges 
would  recover  United’s  cost  of  service,  including  a  fair 
return,  based  on  the  test  year,  as  adjusted.  The  record  also 
shows  that  the  amount  necessary  to  enable  United  to  recover 
its  cost  of  service  for  pipelines  in  the  Central  Bate  Zone 
for  the  test  period  was  $32,024,749.7*  Crosby’s  rates,  how¬ 
ever,  provided  for  a  recovery  to  United  for  pipe-line  service 
in  such 


n  Exhibit  No.  78-A,  Sheet  8,  Col.  6,  Line  21. 
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Zone  of  $31,829,867.74  Accordingly,  the  amount  which  would 
be  produced  by  a  75^  and  10^  rate  applied  to  pipe-line  com¬ 
panies  in  the  Central  Bate  Zone  would  be  somewhat  less 
than  United’s  costs  for  service  to  pipelines.  Certainly, 
this  is  not  unfair  to  Mississippi 

The  rates  as  designed  by  the  Staff  witness  would  elimi¬ 
nate  Bate  Schedules  PL-2,  PL-3  and  PL-4  for  pipe-line  com¬ 
panies  in  the  Central  Bate  Zone  and  substitute  a  single 
uniform  rate  schedule.  United  renders  only  one  service  to 
pipelines  in  the  Central  Bate  Zone  from  its  transmission 
system  at  a  uniform  cost  and  only  one  rate  should  apply  to 
such  service.  Uniformity  is  necessary  here  to  eliminate 
discrimination. 

The  witness  in  establishing  his  proposed  rates,  including 
the  rate  recommended  for  Mississippi  and  other  pipe-line 
customers  similarly  situated,  followed  Commission  prece¬ 
dents.75  These  precedents  have  recently  received  Commis¬ 
sion  approbation.75 

The  rates  designed  by  Crosby  recognize  past  rate  forms 
and  practices  of  United,  serve  to  simplify  its  rate  structure, 
provide  for  uniformity,  and  eliminate  discrimination. 

Mississippi  contends  that  the  proposed  rolled-in  rate 
would  have  an  adverse  effect  because  of  its  impact  on 
Mississippi’s  non-jurisdictional  interruptible  industrial 
sales  in  the  St.  Louis  area. 


74  Includes  the  field  sale  to  Texas  Gas  Transmission  which  is  at  a  101  per  Mcf 
rate  which  approximates  allocated  cost. 

”C/„  Texas  Gas  Transmission  Corporation,  Opinion  No.  232  (mimeo  ed.  p. 
62) ;  Trunkline  Gas  Supply  Company,  8  FPC  250;  Northern  Natural  Gas  Com¬ 
pany,  Opinion  No.  228  (mimeo.  ed.  p.  39). 


76  El  Paso  Natural  Gas  Company,  Opinion  No.  278  (mimeo  ed.  p.  55). 
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To  illustrate  this  point,  Mississippi  presented  a  table  in  its 
brier7  purporting  to  show  that  the  10^  commodity  rate 
advocated  by  the  Staff,  if  put  into  effect,  would  increase  its 
commodity  costs  $739,508  above  those  currently  in  effect 
Mississippi’s  table  sets  forth  that  at  a  10^  commodity  rate, 
its  commodity  costs  would  be  $11,370,193.  It  then  shows 
PL-3  commodity  cost  at  9^  per  Mcf  amounting  to  $6,655,572, 
and  a  PL-2  -commodity  cost  at  10^  amounting  to  $3,975,113, 
totaling  $10,630,685. 

The  fact  is  that  at  the  present  time  Mississippi  is  paying 
a  commodity  rate  of  12.5^  on  its  PL-2  rate  schedule.  Accord¬ 
ingly,  if  the  correct  figures  were  applied  to  commodity  rates 
on  the  PL-2  schedule  they  would  total  $4,968,891  instead  of 
$3,975,113  as  calculated  by  Mississippi.  Thus,  the  total 
commodity  costs  as  recommended  by  the  Staff  would  be 
$254,270  less  than  that  now  in  effect,  instead  of  $739,508 
more.  Further,  Exhibit  79  shows  that  a  single  uniform 
rolled-in  rate  will  decrease  United’s  rates  and  charges  to 
Mississippi  based  upon  the  test  period  by  $948,410  per 
annum  compared  to  the  rates  currently  effective  under  Bate 
Schedules  PL-2  and  PL-3. 

Mississippi’s  contentions  of  possible  loss  of  non- juris¬ 
dictional  business  if  a  75^  and  10^  rate  were  put  into  effect 
are  not  supported  by  substantial  evidence.  When  questioned 
as  to  the  “peculiar  effect  on  [his]  company  of  a  rolled-in 
rate”,  Mississippi’s  vice  president  indicated  that  he  ob¬ 
jected  to  the  proposed  rate  “largely  because  of  its  potential 
adverse  effect  on  our  sales  and  our  customers. ...”  When 
queried  further  as  to  the  concern  which  he  felt,  he  indicated 
the  possibility 


77  Mississippi ’a  Brief,  p.  64. 
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that  Mississippi  might  be  adversely  affected  “If  the  rolled- 
in  rate  in  terms  of  a  minimum  take  were  to  prevail  and  our 
industrial  business  fell  off,  not  because  of  price  but  simply 
because  our  industrial  customers  didn’t  need  any  fuel .  .  . 
we  will  say  they  themselves  lost  business  and  had  no  need 
for  fuel  or  a  minimrim  need  for  fuel.”  However,  the  witness 
when  asked  about  the  probability  of  such  a  development 
occurring  stated  that  it  was  not  reasonable  to  expect  such 
development  for  the  present  time. 

Mississippi’s  evidence  as  to  being  adversely  affected  by 
the  Staff’s  proposed  rates  is  lacking  in  specificity  and  con¬ 
viction. 

The  Presiding  Examiner  finds  that  a  single  uniform 
rolled-in  rate  consisting  of  a  demand  charge  of  75^  per  Mcf 
per  month  and  a  commodity  charge  of  10^  per  Mcf  applied 
to  sales  to  pipe-line  companies  served  from  United’s  trans¬ 
mission  system  in  the  Central  Bate  Zone,  including  Missis¬ 
sippi,  is  just,  reasonable,  and  lawful  and  creates  no  undue 
discrimination  against  Mississippi. 

Tariff  and  Service  Agreement  Provisions 

Mississippi  contends  that  two  changes  in  the  Bate  Sched¬ 
ules  and  tariffs  proposed  to  be  made  applicable  to  it  are 
unwarranted.  The  rate  schedule  and  tariff  provisions  elim¬ 
inate  a  provision  in  a  1945  agreement  which  Mississippi  has 
interpreted  as  requiring  United  to  furnish  unlimited  quan¬ 
tities  of  gas  upon  its  nomination  at  any  time  up  to  May  1, 
1961.  They  also  include  a  “take  or  pay  for”  minimum  pro¬ 
vision.  This  provision  is  contained  in  Mississippi’s  agree¬ 
ments  with  United  pertaining  to  so-called  PL-2  gas  but  not 
in  the  agreements  pertaining  to  so-called  PL-3  gas.  As 
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Mississippi  puts  it,  the  -changes  proposed  involve  two 
questions : 

“  (1)  Whether  United  should  have  a  continuing  obli¬ 
gation  to  meet  Mississippi’s  future  requirements  for 
gas,  and 

“  (2)  Whether  Mississippi  should  be  required  to  ‘take 
or  pay  for’  a  minimum  of  72%  of  ‘old’  contract  (PL-3) 
gasf” 

The  first  question  put  is  based  upon  the  assumption  that 
certain  provisions  of  a  1945  contract  between  Mississippi 
and  United  gave  Mississippi  the  right  “to  require  United 
to  supply  its  additional  requirements,  whatever  they  may 
be”,  (p.  68)  until  1961.  There  is  an  implication  in  Missis¬ 
sippi’s  brief  that  United’s  1945  contract  required  it  to 
deliver  to  Mississippi  unlimited  quantites  of  “old”  or 
“cheap”  gas,  although  Mississippi  has  not  made  itself 
entirely  clear  on  this  point,  and  it  may  be  that  Mississippi’s 
argument  is  simply  to  the  effect  that  United  is  required  to 
furnish  gas  to  Mississippi  up  to  any  amount  nominated 
without  regard  to  source. 

In  any  event,  it  has  been  pointed  out  that  United  operates 
an  integrated  system  and  the  segregation  of  specific  quan¬ 
tities  of  gas  into  “old”  or  “cheap”  PL-3  gas  and  PL-2  or 
“new”  or  “higher  priced”  gas  is  infeasible,  inconsistent 
with  past  Commission  practice  in  similar  cases,  impractic¬ 
able  and  inconsistent  with  the  physical  facts  of  United’s 
operations. 

In  the  second  place,  such  private  agreement  between  the 
parties  is,  of  course,  subject  to  the  paramount  provisions  of 
the  Act.  United  could  not  increase  the  amount  of  its  deliv¬ 
ery  from  any  source  to  Mississippi  to  any  specific  quantity 
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which  Mississippi  might  demand  without  obtaining  Com¬ 
mission  authorization  pursuant  to  Section  7  of  the  Act 
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Mississippi  had  no  absolute  right  of  the  kind  and  char¬ 
acter  it  contends  that  it  had.  In  this  connection,  the  Com¬ 
mission  adopted  certain  rules  and  regulations  relating  in 
part  to  changes  in  contract  provisions.78  Section  154.15  of 
the  Buies  relating  to  rate  schedules  and  tariffs  provides 
that  “Agreements  intended  to  effect  a  change  or  revision  of 
an  executed  service  agreement  shall  be  in  the  form  of  a 
superseding  executed  service  agreement  only.  Service 
agreements  shall  not  contain  any  supplements.” 

If  the  provisions  of  Mississippi’s  1945  agreements  mean 
what  Mississippi  claims  they  mean,  such  provisions  would 
afford  Mississippi  a  preferential  right  which  would  be  dis¬ 
criminatory  as  respects  United’s  other  customers. 

The  Presiding  Examiner  finds  that  elimination  of  such 
provisions  are  not  in  violation  of  law  but  in  conformity 
therewith. 

The  second  question  raised  by  Mississippi  imports  that 
it  is  being  required  to  “take  or  pay  for”  a  minimum  of  72% 
of  “old”  contract  gas.  The  question  assumes  that  a  differ¬ 
entiation  should  and  can  be  made  between  “old”  and  “new” 
gas.  The  assumption  is  incorrect  Moreover,  the  objection 
to  the  inclusion  of  the  clause  is  not  based  on  any  recent 
experience  which  would  indicate  a  probability  that  such 
clause  would  have  any  adverse  effect  on  Mississippi.  In 
fact,  Mississippi’s  vice  president  testified  that  this  pro¬ 
vision  could  affect  Mississippi  adversely  if  Mississippi’s 
“interruptible”  customers  didn’t  need  any  fuel”  but  that 
he  expected  that  the  present  prosperity  would  continue  in 
the  immediate 

n  Cf.  Sections  154 S3 (2),  15435,  Part  154,  Regulations  under  the  Natural  Gas 
Act. 
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future.  Furthermore,  there  is  no  reason  why  the  tariff  pro¬ 
visions  applicable  to  all  other  pipe-line  companies  in  the 
Central  Bate  Zone  should  not  be  made  applicable  to  Missis¬ 
sippi. 

The  Presiding  Examiner  finds  that  the  inclusion  of  such 
“take  or  pay  for”  provision  is  lawful,  just,  and  reasonable. 

The  Proviso  to  Section  5(a)  of  the  Act 

We  now  come  to  a  consideration  of  the  proviso  to  Section 
5(a)  of  the  Act  The  proviso  reads  as  follows: 

“That  the  Commission  shall  have  no  power  to  order 
any  increase  in  any  rate  contained  in  the  currently 
effective  schedule  of  such  natural  gas  company  on  file 
with  the  Commission,  unless  such  increase  is  in  accord¬ 
ance  with  a  new  schedule  filed  by  such  natural  gas  com¬ 
pany  #  *  V* 

Mississippi  asserts  that  “Sections  4(e)  and  5(a)  deny 
the  Commission  power  ‘to  order  any  increase  in  any  rate 
contained  in  the  currently  effective  schedule*  of  a  natural 
gas  company  ‘on  file  with  the  Commission  unless  such  in¬ 
crease  is  in  accordance  with  a  new  schedule  filed  by  such 
natural  gas  company*.  A  rate  In  excess  of  65<  demand 
charge  and  a  9^  commodity  charge  for  PL-3  gas  would  be 
unlawful’* 

The  uniform  rolled-in  rate  recommended  by  the  Staff  will 
result  in  overall  rates  and  charges  lower  than  those  cur¬ 
rently  in  effect 

The  provisions  of  Section  5(a),  however,  are  to  be  liter¬ 
ally  construed,79  and  accordingly  have  an  impact  on  United’s 
PL-3  rate  schedule  currently  applicable  to  Mississippi. 


n  Atlantic  Seaboard  Corp.,  Commission  Opinion  No.  22S  (mimeo.  ed.  p.  40). 
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The  proviso  to  Section  5(a)  however  would  not  preclude 
the  Commission  from  eliminating  existing  unlawful  dis¬ 
crimination,  undue  preference,  and  unreasonable  rates.80 
The  existence  of  two  rates  for  the  same  service  in  the  same 
rate  zone  to  the  same  class  of  customers  is  unreasonable  and 
unjust  and  should  be  eliminated. 

A  change  in  United’s  FPC  Gas  Tariff,  First  Revised 
Volume  No.  1,  so  as  to  make  available  to  Mississippi  a  rate 
for  all  gas  supplied  to  it  by  United  consisting  of  a  demand 
charge  of  751  per  Mcf  per  month  and  a  commodity  charge 
of  101  per  Mcf  would  result  in  a  fair,  jnst,  and  reasonable 
rate  for  such  company. 

The  obligation  to  maintain  just  and  reasonable  rates  or 
charges  is  an  obligation  of  United  and  it  is  United’s  duty 
to  eliminate  any  rates  or  charges  which  make  or  grant  any 
undue  preference  or  advantage  or  subject  any  person  to 
any  undue  prejudice  or  disadvantage.81  It  also  may  be 
observed  that  if  the  currently  effective  schedule  for  pipe¬ 
lines  in  the  Central  Rate  Zone  were  maintained.  United’s 
rates  and  charges  to  Mississippi  would  on  an  over-all  basis 
exceed  those  to  other  pipe-line  customers  similarly  situated 
since  such  customers  are  paying  a  751  demand  charge  and  a 
10*  commodity  charge,  a  rate  resulting  in  lower  over-all 
charges  than  those  now  being  paid  by  Mississippi. 

Mississippi  has  urged  that  the  Commission  has  no  power 
to  increase  rates  under  United’s  PL-3  Rate  Schedule,  unless 
such  increase  is 


10  Section  4  of  the  Act,  Northern  Natural  Gat  Co ,  Commission  Opinion  No. 
281  (mixneo.  ed.  pp.  13, 14). 

01  Sections  4(a),  (b)  of  tbe  Act. 
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in  accordance  with  a  new  schedule  filed  by  United-  United 
has  heretofore  indicated  its  willingness  to  apply  to  Missis¬ 
sippi  the  same  rate  which  has  been  made  applicable  to  other 
pipe-line  customers  in  the  Central  Bate  Zone.  This  decision 
will  afford  United  the  opportunity  of  meeting  its  obligations 
under  Section  4  of  the  Act  by  a  filing  which  will  make  avail¬ 
able  its  existing  PL-C  rate  schedule  to  Mississippi. 

It  is  incumbent  upon  United  promptly  to  comply  with  the 
provisions  of  Section  4  of  the  Act  with  respect  to  rates  ap¬ 
plicable  to  Mississippi,  by  making  an  appropriate  filing.82 
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FINDINGS  AND  CONCLUSIONS 

Upon  consideration  of  the  entire  record  made  in  this  pro¬ 
ceeding,  the  evidence  adduced,  the  briefs  filed,  and  the 
matters  relevant  to  a  decision  herein  upon  which  the  parties 
and  participants  have  reached  agreement,  the  Presiding 
Examiner  finds  and  concludes,  in  addition  to  the  findings 
and  conclusions  hereinbefore  stated,  that: 

(1)  United  Gas  Pipe  Line  Company  is  a  person  en¬ 
gaged  in  the  transportation  of  natural  gas  in  inter¬ 
state  commerce,  and  the  sale  in  interstate  commerce 
of  such  gas  for  resale,  and  is  a  natural  gas  company 
within  the  meaning  of  the  Natural  Gas  Act. 


**  Atlantic  Seaboard  Corp.,  Opinion  No.  225  (mimeo.  ed.  p.  41);  Colorado 
Interstate  Gas  Co.,  Opinion  No.  235  (mimeo.  ed.  pp.  75-76) ;  Northern  Natural 
Gas  Company,  Opinion  No.  281  (mimeo.  ed.  p.  36  et  seq.).  In  Michigan  Con¬ 
solidated  Gas  Company  v.  Panhandle  Eastern  Pipeline  Company,  173  F.  2d  784, 
789,  the  Court  of  Appeals  said : 

“Whatever  may  be  the  limits  placed  by  the  Natural  Gas  Act  upon  the  au¬ 
thority  of  the  Commission  in  other  respects,  it  is  clear  that  under  §  717c(b) 
[Sec.  4(b)]  the  authority  of  the  Commission  in  respect  to  undue  preferences  or 
advantages  is  without  limitation.”  See  also  FJP.C.  et  al.  v.  Natural  Gas  Pipeline 
Company,  et  al.,  315  UJS.  575, 586. 
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(2)  The  provisions  governing  United’s  rates,  charges, 
classifications,  and  services  appearing  in  United’s 
FPC  Gas  Tariffs,  Original  and  First  Revised  Vol¬ 
ume  No.  1,  are  subject  to  the  jurisdiction  of  the 
Federal  Power  Commission  under  the  provisions 
of  Section  4  of  the  Natural  Gas  Act. 

(3)  For  the  purpose  of  determining  the  reasonable¬ 
ness  of  United’s  rates  and  charges  to  Mississippi 
for  the  transportation  and  sale  of  natural  gas 
subject  to  the  Commission’s  jurisdiction,  calendar 
year  1952,  as  adjusted,  affords  a  reasonable  test 
period. 

(4)  For  such  purpose  United’s  net  investment  in  plant 
is  $291,406,069. 

(5)  Because  of  the  availability  to  United  of  cash  on 
hand  regularly  received,  and  held  from  time  to 
time,  for  the  payment  of  taxes  and  which  such  accu¬ 
mulation  provide  funds  sufficient  to  meet  allowable 
amounts  for  working  capital,  no  specific  allowance 
is  made  herein  for  working  capital. 

(6)  For  use  in  this  proceeding  therefore  the  rate  base 
for  United  is  $291,406,069. 

(7)  A  fair  and  reasonable  rate  of  return  to  be  allowed 
United,  under  the  evidence  herein,  is  6%,  which 
when  applied  to  the  rate  base  set  out  in  finding 
(6)  will  produce  for  the  purposes  of  this  proceed¬ 
ing  the  sum  of  $17,484,364. 

7883 

(8)  $143,628,905  is  a  just  and  reasonable  amount  for 
the  total  cost  of  service  for  United’s  entire  system, 
including  taxes  and  reasonable  return  for  calendar 
year  1952,  as  adjusted. 
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(9)  $89,218,255  is  a  just  and  reasonable  amount  for 
cost  of  natural  gas  purchased  by  United  for  calen¬ 
dar  year  1952,  as  adjusted. 

(10)  Cost  allocations  as  exemplified  and  contained  in 
Exhibit  No.  78-A  are  found  to  be  fair  and  reason¬ 
able,  and  should  be  applied  to  United’s  costs  in 
determining  just  and  reasonable  rates  for  United’s 
sales  to  Mississippi. 

\ 

;(11)  Rates  and  charges  applicable  to  United’s  total 
sales  to  Mississippi  appearing  in  Original  Volume 
\  No.  1,  of  United’s  Gas  Tariff,  are  excessive,  unjust, 
'unreasonable,  unduly  discriminatory^ and  prefer- 

v  entiaL_  " 

(12)  United’s  properties  are  completely  integrated  and 
interconnected  (except  for  northwest  Mississippi) 
and  are  used  commonly  for  the  benefit  of  all 
United’s  customers. 


(13)  Natural  gas  from  United’s  various  and  widespread 
sources  is  commingled  before  delivery  to  Missis¬ 
sippi,  and  is  incapable  of  identification  as  coming 
from  any  specific  source. 

(14)  On  the  evidence  in  this  case,  two  rates  in  the 
Central  Rate  Zone,  based  on  separate  contracts 
for  the  “old”  and  “new”  natural  gas,  are  not  in 
the  public  interest  and  should  be  discontinued. 

(15)  The  omission  from  United’s  conversion  tariff  of 
provisions  requiring  it  to  supply  Mississippi  until 
May  1,  1961  with  such  additional  quantities  of 
natural  gas  as  Mississippi  might  nominate  as  nec¬ 
essary  to  meet  its  requirements,  is  just,  reasonable, 
consistent  with  the  provisions  of  the  Natural  Gas 
Act  and  the  Commission’s  Rules  and  Regulations 
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adopted  thereunder  and  eliminates  an  undue  pref¬ 
erence  to  Mississippi  and  undue  discrimination 
against  United’s  other  customers. 

(16)  The  inclusion  of  a  minimum  72%  “take-or-pay- 
for”  clause  in  United’s  rate  schedules  applicable 
to  Mississippi  is  just  and  reasonable. 

7884 

(17)  Just  and  reasonable  rates  and  charges  to  Missis¬ 
sippi  are  a  demand  charge  of  75^  per  Mcf  per 
month  and  a  commodity  charge  of  10^  per  Mcf  in 
a  single  rate  schedule  for  all  natural  gas  supplied 
by  United  to  Mississippi.  Such  rates  and  charges 
are  the  same  as  made  to  all  other  pipe-line  cus¬ 
tomers  served  from  United’s  transmission  system 
in  the  Central  Rate  Zone. 

(18)  The  total  amount  for  service  by  United  to  Missis¬ 
sippi  under  such  single  rate  if  made  applicable  to 
Mississippi  will  be  $948,410  less  per  year  than  the 
rates  and  charges  being  made  under  Rate  Sched¬ 
ules  PL-2  and  PL-3  based  on  the  test  year. 

(19)  The  continued  existence  of  two  rate  schedules  for 
United’s  sales  to  Mississippi  will  constitute  the 
maintenance  of  an  unreasonable  difference  in  rates 
and  charges  for  the  same  service  at  the  same  de¬ 
livery  pojnt,  contrary  to  the  provisions  of  Section 
4(b)  of  the  Natural  Gas  Act. 

(20)  Compliance  with  Section  4  of  the  Natural  Gas  Act 
will  be  effected  by  the  making  of  a  filing  by  United 
which  will  eliminate  unjust,  unreasonable  and  un¬ 
duly  discriminatory  rates  to  Mississippi  and  which 
will  apply  to  Mississippi  the  same  rates  which  are 
now  applicable  to  all  its  other  pipe-line  customers 
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served  from  United’s  transmission  system  in  the 
Central  Rate  Zone. 

(21)  Rate  Schedule  PL-2  contained  in  Original  Volume 
No.  1  is  an  effective  rate  schedule  without  bond  or 
undertaking  applicable  thereto. 

(22)  The  “rolled-in  rate”  which  should  be  made  appli¬ 
cable  to  Mississippi  will  reduce  the  amount  billed 
to  Mississippi  under  Rate  Schedule  PL-2.  Since 
no  bond  or  undertaking  was  applicable  to  Rate 
Schedule  PL-2,  no  refund  is  payable  in  connection 
with  the  payments  made  to  United  under  such  rate 
schedule. 

(23)  Rate  Schedule  PL-3,  contained  in  Original  Volume 
No.  1,  is  an  increased  rate  still  effective  under  bond 
as  to  Mississippi  in  Docket  No.  G-2019. 

(24)  A  just  and  reasonable  rate  for  United’s  gas  service 
to  Mississippi  is  not  less  than  the  currently  effec¬ 
tive  rate  under  bond  in  Docket  No.  G-2019  and, 
therefore,  no  refund,  is  payable  under  said  bond 
to  Mississippi. 


7885 

ORDER 

Wherefore,  It  Is  Ordered,  subject  to  review  by 
the  Commission  on  appeal,  or  upon  its  own  motion  as  pro¬ 
vided  in  the  Commission’s  Rules  of  Practice  and  Pro¬ 
cedure,  that: 

United  shall,  within  twenty  (20)  days  of  the  issuance 
of  this  order,  make  an  appropriate  filing  which  will 
eliminate  the  two-rate  schedules  now  applicable  to 
Mississippi  and  which  will  apply  to  such  company  a 
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single  rate  schedule  which  will  be  just,  reasonable,  and 
not  unduly  discriminatory  or  preferential. 

Samuel  Binder 
Presiding  Examiner 

Filed:  July  18,  1955 
Issued:  July  21  1955 
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Received  August  29,  1955 
Before  the 

FEDERAL  POWER  COMMISSION 

In  the  Matter 

of 

United  Gas  Pipe  Line  Company 
Docket  Nos.  G-1142  and  G-2019 

Exceptions  of  Mississippi  River  Fuel  Corporation 
To  Decision  of  Presiding  Examiner 

To  the  Honorable  The  Federal  Power  Commission: 

Pursuant  to  Section  1.31  of  the  Commission’s  Rules  of 
Practice  and  Procedure,  Mississippi  River  Fuel  Corpora¬ 
tion  (Mississippi)  hereby  appeals  to  the  Commission  from 
the  Decision  issued  in  this  proceeding  July  21,  1955  by  the 
Honorable  Samuel  Binder,  Presiding  Examiner,  and  here¬ 
with  files  its  Exceptions  to  the  Decision. 

The  supporting  reasons  for  the  Exceptions  are  stated 
separately.  Briefs  submitted  by  Mississippi  to  the  Exami¬ 
ner  in  this  proceeding  are  on  file  with  the  Commission  and 
reference  is  made  thereto  for  fuller  statements  of  certain 
of  the  supporting  reasons  for  the  Exceptions. 
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Introduction. 


These  proceeedings  involve  rates  for  natural  gas  which 
United  Gas  Pipe  Line  Company  (United)  sells  to  Missis¬ 
sippi,  one  of  United’s  four  principal  pipe  line  customers. 
Docket  No.  G-2019  involves  an  increased  rate  being  collected 
under  bond  since  January  3,  1953  under  United’s  Rate 
Schedule  PL-3.  Docket  No.  G-1142  is  an  investigation  into 
the  rate  charged  Mississippi  under  United’s  Rate  Sched¬ 
ule  PL-2. 

Demand  (D)  and  Commodity  (C)  Rates 

Docket  No.  G-2019  Docket  No.  G-1142 

Rate  Schedule  PL-3  Rate  Schedule  PL-2 

D  C  D  C 

Prior  to  1953 _ 45*  5*  $1.30  12%* 

Since  January  3,  1953 _  65*(1)  9*(1)  1.30  12%* 

Recommended  by  Examiner  75*  10*  75*  10* 


(1)  Collected  under  bond. 

7899 

The  decrease  recommended  in  Docket  No.  G-1142  is  more 
than  offset  by  the  increase  recommended  in  Docket  No.  G- 
2019,  a  higher  rate  than  that  filed  by  United. 


Demand  (D)  and  Commodity  (C)  Rates 


Rate  Prior  to  1953  Recommended 
Docket  No.  Schedule  D  C  D  C 

G-2019  PL-3  45*  5*  75*  10* 

G-1142  PL-2  $1.30  12y2*  75*  10* 

Recommended  Net  Increase : 


Increase 

$3,280,230 

(1,931,047) 

$1,349,183(1> 


(1)  During  the  year  1953  Mississippi  purchased  $14,159,989  worth  of  gas  from 
United,  about  10%  of  United’s  total  sales  of  gas  in  that  year,  and  about  25%  of 
United’s  $53,260,997  in  sales  to  all  gas  pipe  line  companies  (Item  V,  p.  80). 

The  Exceptions  to  the  Decision  of  the  Presiding  Exam¬ 
iner  fall  under  these  headings : 

(1)  The  allowance  in  full  in  United’s  cost-of-service  of 
the  100%  affiliated  gas  purchase  costs  represented 
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by  United’s  purchases  from  Union  Producing 
Company  in  certain  major  Northern  and  Gulf 
Coast  Area  gas  fields. 

(2)  The  determination  of  an  over-all  allocated  cost  of 
service  to  Mississippi  which  fails  to  recognize 
United’s  widely  different  costs  in  the  supply  of  gas 
to  Mississippi  from  United’s  Northern  and  Gulf 
Coast  Areas. 

(3)  The  approval  of  a  rolled-in  form  of  rate  for  sales 
to  Mississippi  which  fails  to  take  into  account  (i) 
United’s  prior  gas  sales  contract  commitments  to 
Mississippi  and  (ii)  the  widely  different  costs  in¬ 
curred  in  supplying  these  commitments. 

(4)  The  abrogation,  and  modification,  without  support¬ 
ing  evidence,  of  the  terms  of  Mississippi’s  1945  gas 
purchase  agreement  (Rate  Schedule  PL-3)  with 
United  so  as  to : 

(a)  omit  the  provision  requiring  United  to  supply 
Mississippi  with  such  additional  quantities  of 
gas  as  Mississippi  might  nominate  up  to  May 
1, 1961  to  meet  its  requirements ;  and  to 

(b)  insert  a  minimum  72%  take-or-pay-for  pro¬ 
vision. 

(5)  Requiring  United  to  file  a  rate  schedule  containing 
rates  higher  than  the  PL-3  rate  presently  on  file, 
in  violation  of  Section  5(a)  of  the  Natural  Gas  Act. 
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The  Examiner’s  Decision  consists  of  116  pages.  Accord¬ 
ingly,  the  Exceptions  might  properly  be  extensive  so  as  to 
encompass  all  the  Examiner’s  reasoning.  However,  for 
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Mississippi’s  purpose  here  it  is  only  necessary  to  refer  to 
the  following  portions  of  the  Decision: 

(1)  Cost  of  Gas  Purchased,  pp.  41-62  (22  pages). 

(2)  Cost  Allocation,  pp.  87-97  (11  pages). 

(3)  Just  and  Reasonable  Rates,  pp.  108-111  (plus  pp. 
97-103)  (12  pages). 

(4)  Tariff  and  Service  Agreement  Provisions,  pp.  111- 
116  (6 pages). 

Total:  51  pages. 

To  simplify  the  presentation  of  its  position  herein,  it  is 
Mississippi’s  purpose  to  except  only  to  those  findings  and 
conclusions  to  which  Mississippi  specifically  objects.  The 
Commission’s  reversal  of  these  individual  findings  and  con¬ 
clusions  in  the  narrative  of  the  Decision  will  necessarily 
carry  with  it  a  rejection  of  the  line  of  reasoning  upon  which 
they  are  based. 

L 

Gas  Puechase  Costs. 

Mississippi  excepts  to  the  allowance  in  full  of  the  cost  of 
purchased  gas  bought  from  United’s  100%  affiliate,  Union 
Producing  Company  (Union),  and  to  the  statements  and 
findings  of  the  Examiner,  as  follows : 

The  statements  that: 

“. . .  [in]  the  instant  situation, ...  the  value  of  the  gas 
obtained  has  been  established  in  these  proceedings  by 
objective  standards.”  (p.  48) 

“. . .  the  evidence  presented  shows  that  the  prices  con¬ 
tained  in  such  contracts,  when  based  upon  objective 
standards  unrelated  to  the  relationship  between  United 
and  Union,  were  not  above  a  level  which  Mississippi  has 
conceded  to  be  fair,  just,  and  reasonable  for  others,  i.e., 
prices  paid  by  United  to  Union  were  not  above  prices 
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reached  between  United  and  non-affiliated  producers  as 
a  result  of  arm’s  length  bargaining.”  (p.  59) 

7901 

“Reference  is  also  made  to  the  Panhandle  case  because 
Mississippi’s  statements  in  reference  thereto  demon¬ 
strate  that  it  has  accepted  the  basic  principle  of  Pan¬ 
handle,  namely  ‘that  gas  produced  by  a  natural  gas 
company  had  the  same  value  as  a  commodity  at  the 
wellhead  as  gas  produced  by  an  independent  producer, 
and  that  such  value  should  be  attributed  to  it  in  deter¬ 
mining  the  rate  to  which  the  natural  gas  company  was 
entitled  for  sales  at  distant  points.’  ”  (p.  61) 

“It  appears  that  both  Mississippi  and  the  staff  ac¬ 
cept  the  proposition  that  gas  produced  by  a  pipe-line 
company  should  be  valued  in  analogous  circumstances 
at  the  same  price  as  gas  obtained  at  competitive  levels 
from  independent  producers.”  (p.  62) 

The  findings: 

“The  Presiding  Examiner  finds  that  cost  of  gas  for 
the  test  period  was  $89,218,255.00.”  (p.  62) 

Finding  (9) : 

“$89,218,255  is  a  just  and  reasonable  amount  for  cost 
of  natural  gas  purchased  by  United  for  calendar  year 
1952,  as  adjusted.”  (p.  118) 

Finding  (8) : 

“$143,628,905  is  a  just  and  reasonable  amount  for  the 
total  cost  of  service  for  United’s  entire  system,  includ¬ 
ing  taxes  and  reasonable  return  for  calendar  year  1952, 
as  adjusted.”  (p.  118) 

Mississippi  excepts  to  these  statements  and  findings  of 
the  Examiner  on  the  ground  that : 
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First,  the  price  paid  bv  United  to  its  100%  affiliate, 
Union,  for  gas  purchased  in  the  field  is  a  “rigged” 
price  dependent  only  upon  the  subjective  feeling  of 
United’s  management  without  any  regulatory  restric¬ 
tion  whatsoever. 

Second,  no  measurement  of  these  100%  affiliated 
United-Union  prices  was  made  by  any  “objective 
standards”,  and  no  such  measurement  is  possible  based 
on  any  evidence  introduced  in  these  proceedings. 
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Third,  the  Panhandle  case  does  not  hold,  and  Missis¬ 
sippi  at  no  time  has  accepted  the  proposition  that  gas 
produced  by  a  pipe  line  compnay  or  its  affiliate  should 
be  valued  at  “the  same  price”  as  gas  obtained  by  the 
same  purchaser  from  nonaffiliated  producers. 

Fourth,  although  Mississippi  has  not  sought  to  contest 
the  allowance  for  the  cost  of  gas  purchased  from  others 
than  Union,  Mississippi  at  no  time  has  “conceded” 
such  prices  to  be  “fair,  just  and  reasonable.”  Missis¬ 
sippi  simply  has  not  contested  those  costs. 

While  the  precise  basis  for  these  Exceptions  is  stated  in 
full  in  Mississippi’s  attached  Brief  in  Support  of  Excep¬ 
tions,  it  may  be  noted  that  any  adequate  protection  of  the 
public  interest  present  here  and  in  other  rate  making  pro¬ 
ceedings  requires  something  more  than  the  unquestioned 
acceptance  of  prices  paid  by  the  same  purchaser  to  non¬ 
affiliated  producers  as  a  sufficient  test  for  the  determination 
of  value  of  the  gas  purchased  from  Union. 

The  Examiner  admits  that  the  Panhandle  method  was  not 
used  by  United,  the  Staff,  or  by  the  Examiner.  The  sole 
test  was  whether  the  prices  paid  by  United  to  Union  were 
above  the  prices  paid  by  United  to  nonaffiliated  producers. 

If  a  proper  record  is  to  be  made  to  support  the  final  rates 
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recommended  by  the  Examiner  herein,  additional  evidence 
as  to  the  “fair  field”,  “market”,  or  “commodity  value” 
for  Union  produced  gas  must  be  introduced  in  these  pro¬ 
ceedings. 


In  that  part  of  his  Decision  covering  the  “Cost  of  Gas 
Purchased”,  the  Examiner  went  on  to  make  further  gratui¬ 
tous  statements  that  (p.  60) : 

“There  is  no  basis  for  concluding  that  if  the  Panhandle 
approach  to  price  determination  were  applied  here  in¬ 
stead  of  the  one  that  was  adopted  that  there  would  be 
any  reduction  in  the  amount  arrived  at  for  gas  obtained 
from  Union”. 

And  a  statement  that  (p.  62) : 

“The  method  of  valuing  gas  employed  in  Panhandle  if 
applied  here  would  not  serve  to  reduce  cost  of  gas 
purchased  and  thus 
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to  reduce  rates  to  Mississippi  and  consequently  its 
objections  on  this  score  as  to  cost  of  gas  purchased  are 
without  merit.” 

Since  there  is  not  a  shred  of  evidence  in  the  record  to 
support  any  such  statements,  and  the  Examiner  points  to 
none  in  his  Decision,  they  should  be  stricken  from  the  Deci¬ 
sion  as  wholly  beyond  any  evidence  in  the  record  to  support 
them  herein. 

n. 

Cost  Allocation- 

With  respect  to  the  Examiner’s  findings  on  the  cost  allo¬ 
cation  upon  which  United’s  rates  to  Mississippi  were  based, 
it  is  clear,  as  Mississippi  points  out  in  its  attached  Brief, 
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that  the  Examiner  started  with  his  preconceived  ideas  as 
to  rate  making,  and  proceeded  backwards  to  determine  the 
“facts”  as  to  gas  deliveries  and  metering  based  on  those 
ideas.  Mississippi  accordingly  excepts  to  the  statements 
of  the  Examiner  in  this  respect  (p.  95) : 

“The  problem  whether  the  Staff’s  and  United’s  con¬ 
tentions  or  whether  Mississippi’s  conflicting  conten¬ 
tions  on  this  point  should  be  sustained  presents  two 
questions,  the  first  being  whether  the  allocations  con¬ 
tended  for  by  Mississippi  should  be  made  as  a  matter 
of  sound  rate  making  practice  and  the  second  whether 
such  allocations  could  validly  be  made  in  the  light  of 
the  physical  facts  of  United’s  operation.”  (Emphasis 
supplied.) 


Mississippi  further  excepts  to  the  supposed  factual  bases 
upon  which  the  Examiner  appears  to  support  his  final  con¬ 
clusions  (pp.  95, 103) : 

“The  testimony  presented  in  the  instant  proceedings 
has  shown  clearly  that  United  operates  a  completely 
integrated  natural  gas  system;  that  all  of  its  gas  re¬ 
sources  both  from  nonafEliated  producers  and  from 
Union  form  a  common  pool  for  all  the  customers  of 
United’s  system”  (p.  95). 

Also: 

“United’s  lines  at  Sterlington  tie  into  all  of  United’s 
sources  of  supply  and  United  depends  upon  all  of  its 
sources  of  supply  and 
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all  of  its  facilities  in  serving  its  customers  in  the  Cen¬ 
tral  Rate  Zone,  and  no  distinction  between  sources  of 
supply  is  made  in  serving  customers  in  such  zone. 
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‘Old’  contract  gas  is  not  segregated  or  separated  from 
‘new’  contract  gas,  but  is  commingled  before  delivery 
and  any  allocation  based  upon  an  assumption  of  sepa¬ 
rately  delivered  gas  from  separated  sources  is  based 
on  fiction,  not  fact”  (pp.  102-3). 

•  ••••••••• 

First,  early  in  these  proceedings  United  testified  that, 
except  for  the  volume  of  Gulf  Coast  gas  passing  via  its 
so-called  G-1447  facilities,  there  is  little  or  no  interchange 
of  gas  betweeen  United’s  Northern  and  Southern  areas, 
the  two  systems  being  operated  more  or  less  independently 
(R.  244,  246-247).  The  Northwest  Mississippi  Area  is 
treated  separately  in  United’s  operations  as  is  Southwest 
Louisiana  District  and  New  Orleans  District  5  (R.  245). 
Except  for  the  inclusion  of  New  Orleans  District  6,  the 
Jackson  Rate  Zone  District  is  also  separate,  receiving  gas 
independently  from  the  Northern  Area  (R.  245). 

Second,  both  United  and  the  Staff  recognized  these  sepa¬ 
rate  individual  segments  in  constructing  the  cost  allocation 
studies  presented  in  this  proceeding  (Ex.  Nos.  71,  78-A). 
The  Examiner  made  a  labored  effort  to  explain  away  Staff 
witness  Stockwell’s  separate  costing  of  specific  facilities 
and  sources  (p.  92  of  Decision). 

Third,  Mississippi  presented  evidence  in  these  proceed¬ 
ings  that  in  spite  of  whatever  commingling  might  have  been 
effected  by  United  at  a  point  prior  to  delivery  to  Mississippi 
the  gas  received  by  Mississippi  from  (1)  Northern  Area 
and  (2)  Gulf  Coast  sources  arrives  at  different  pressures 
and  different  Btu  characteristics  (R.  3848-9).  It  is  not  true 
that  all  gas  is  delivered  through  the  same  meter  station. 
The  two  stations  adjoin,  but  the  meter  tubes  are  separate 
and  are  operated  independently  of  each  other;  the  gas  is 
separately  metered,  delivered,  and  paid  for  (R.  3858). 

In  the  course  of  the  case  Mississippi  presented  a  cost 
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allocation  study  which  clearly  showed  the  difference  in  cost 
to  United  of  supplying  gas  to  Mississippi  (1)  from  its 
Northern  Area,  and  (2)  from  its  Gulf  Coast  sources.  This 
study  was  based  on  a  “separate  costing’ ’  of  facilities  and 
sources  to  supply  gas  to  Mississippi  by  United  from  (1) 
Northern  Area  and  (2)  Gulf  Coast  sources.  This  study  was 
rejected  by  the 
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Examiner’s  inductive  reasoning  (working  from  his  general 
ideas  of  “fairness”  as  to  an  appropriate  basis  for  rate 
making)  saying  (pp.  96, 104) : 

“It  should  be  observed  first  that  if  Mississippi’s 
theory  is  correct,  namely,  that  allocations  should  be 
made  based  on  specific  use  of  utility  property  by  a 
specific  customer,  then  such  an  allocation  should  be 
made  for  each  of  United’s  jurisdictional  customers. 

“It  is  quite  obvious  that  it  would  be  impracticable  to 
attempt  to  make  rates  on  an  individual  basis  for  each 
of  the  approximately  200  jurisdictional  customers  of 
United.”  (Emphasis  supplied.)  (p.96) 

Also: 

“In  order  to  give  functional  application  to  the  idea 
of  a  ‘separate  costing’  for  each  of  the  claimed  separate 
and  individual  services  represented  by  each  rate  sched¬ 
ule,  it  would  be  necessary  in  the  case  of  each  schedule 
to  determine  the  cost  of  the  specific  gas  to  United  and 
the  specific  facility  through  which  it  is  transported.” 
(p.  104)  (Emphasis  supplied.) 

As  is  pointed  out  in  Mississippi’s  Brief  attached  here¬ 
with,  since  there  are  only  four  pipeline  purchasers  involved 
in  this  case  (Mississippi,  Texas  Eastern,  Southern  Natural 
and  Texas  Gas)  the  real  question — which  the  Examiner  has 
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avoided — is  whether  a  “separate  costing”  for  gas  sold  to 
these  four  customers  should  he  made  for  United’s  gas 
coming  from  (1)  Northern  Area,  and  (2)  Gulf  Coast 
sources.  United’s  200  other  town  border  jurisdictional  cus¬ 
tomers  are  not  involved.  At  this  stage  of  the  case,  the  cost 
allocation  of  gas  delivered  from  the  Northern  Area  to 
Mississippi  is  the  most  important  determination  to  be  made, 
since  Northern  Area  sources  and  facilities  are  utilized  to 
deliver  PL-3  gas.  Mississippi  accordingly  excepts  to  these 
statements  as  being  wholly  illogical,  and  inapposite. 

Mississippi  further  excepts  to  the  Examiner’s  conclusions 
that  (p.  107) : 

.  .  Mississippi’s  cost  of  service  for  Bate  Schedule 
PL-2  is  not  founded  on  sound  principles  and  cannot  be 
accepted  as  a  basis  for  rate  making.” 
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.  This  method  of  cost  allocation  for  Bate  Sched¬ 
ule  PL-3  is  inconsistent  with  Mississippi’s  basic  theory 
regarding  separate  costing  of  facilities  and  sources.” 

“Mississippi’s  approach  to  costs  for  service  rend¬ 
ered  to  it  by  United  is  rejected.” 

Finally,  Mississippi  excepts  to  the  Examiner’s  conclu¬ 
sion  that  (p.  107) : 

“The  Presiding  Examiner  finds  that  the  costs  as 
allocated  by  the  Staff’s  witnesses  are  founded  on  sound 
principles  and  are  correct.” 

Mississippi  also  excepts  to  the  Examiner’s  formal  Find¬ 
ings  (10),  (12)  and  (13),  (p.  118),  based  on  these  state¬ 
ments,  concerning  the  complete  integration  of  United’s 
system,  the  commingling  of  the  gas  delivered  to  Missis¬ 
sippi,  and  the  acceptance  of  the  Staff’s  cost  allocation. 
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Basically,  it  is  Mississippi’s  position  that  not  only  do  the 
physical  facts  show  that  United’s  over-all  system  is  com¬ 
posed  of  separate  individual  rate  areas,  and  United  wit¬ 
nesses  so  testified,  but  in  spite  of  some  commingling  of  gas 
about  ten  miles  from  United’s  point  of  delivery  to  Missis¬ 
sippi,  Mississippi  receives — via  separate  lines  and  at  a 
separate  Btu  content,  and  different  pressure  characteristics 
— gas  from  (1)  United’s  Northern  Area,  and  (2)  United’s 
Gulf  Coast  sources.  In  fact,  this  differentiation  was  recog¬ 
nized  by  the  Staff  in  its  cost  allocation  exhibits. 

Based  on  these  facts,  and  taking  into  account  a  disallow¬ 
ance  of  part  of  United’s  100%  affiliated  gas  purchase  costs, 
Mississippi  presented  a  cost  allocation  study  recognizing 
these  different  rate  and  zone  areas.  This  study,  based  on 
the  Staff’s  own  computations,  showed  not  only  that  sepa¬ 
rate  rates  should  be  made  applicable  to  Mississippi’s  pur¬ 
chases  of  (1)  Northern  Area  and  (2)  Gulf  Coast  Area  gas, 
but  that  based  on  such  separate  rates  no  increase  over  the 
rates  presently  being  collected  should  be  made  applicable. 
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III. 

Form  op  Bate. 

(“Just  and  Reasonable  Bates”) 

In  his  Decision  the  Examiner  makes  a  number  of  findings 
with  respect  to  the  existence  of  the  two  separate  rate  sched¬ 
ules  under  which  Mississippi  now  purchases  gas  from 
United  from  (1)  “old”  Northern  Area,  and  (2)  “new” 
Gulf  Coast  sources  of  supply.  The  Examiner  then  goes  on 
to  make  findings  providing  only  a  single  rate  for  Missis¬ 
sippi’s  separate  purchases  of  gas  from  each  source.  Missis¬ 
sippi  excepts  to  the  Examiner’s  statements  and  findings  in 
both  regards. 

With  respect  to  the  maintenance  of  the  two  separate 
rates  for  the  separate  purchase  of  (1)  Northern  Area,  and 
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(2)  Gulf  Coast,  gas,  Mississippi  excepts  to  the  following 
statements  of  the  Examiner: 

‘‘If  Mississippi  ever  had  a  preemptive  right  such  as 
it  claims,  the  exercise  of  such  right  should  not  be  per¬ 
mitted  because  it  would  involve  an  unjust  preference 
and  would  be  discriminatory  in  its  effect  upon  United’s 
customers.  A  rate  based  upon  a  contract  creating  such 
a  preemptive  right  would  be  against  the  public  interest. 
On  the  facts  in  this  case,  the  Presiding  Examiner  finds 
that  two  rates  in  the  Central  Bate  Zone  based  on  sepa¬ 
rate  contracts  for  the  ‘old’  and  ‘new’  gas  would  not  be 
in  the  public  interest  and  should  not  be  continued.” 
(P-  99) 

“To  permit  Mississippi  to  have  two  rates  based 
allegedly  on  historical  contract  relationships  between 
United  and  Mississippi  without  regard  to  the  rights  of 
other  customers  in  the  same  class,  receiving  the  same 
service,  in  the  same  rate  zone  would  amount  to  unlaw¬ 
ful  discrimination  against  such  customers.”  (p.  100) 

“The  situation  appears  to  have  been  that  pending 
the  outcome  of  the  Commission’s  investigation,  United 
and  Mississippi,  for  metering  and  billing  purposes,  re¬ 
garded  the  gas  delivered  to  Mississippi  as  separate  gas 
delivered  from  separate  and  different  sources.  The 
assumptions  relating  to  separate  billing  having  been 
established  to  be  incorrect,  separate  billing  should  be 
discontinued.”  (p.  103) 
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The  historical  background,  economic  reasons,  and  the 
basic  determinative  factors  upon  which  Mississippi  relies 
are  set  forth  in  its  attached  Brief.  It  is  sufficient  to  say  that 
Mississippi’s  operations  have  been  designed  and  built  upon 
the  maintenance  of  these  two  separate  rate  relationships, 
and  their  maintenance  is  necessary  to  Mississippi’s  opera¬ 
tions. 
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Having  determined  at  the  outset  to  reject  the  mainte¬ 
nance  of  two  different  rate  schedules,  the  Examiner  then 
goes  on  to  prescribe  a  single  “rolled-in”  rate  for  gas  from 
these  two  separate  sources.  In  this  Mississippi  excepts  to 
the  Examiner’s  statements  that: 

“The  rates  as  designed  by  the  Staff  witness  would 
eliminate  Kate  Schedule  PL-2,  PL-3  and  PL-4  for  pipe¬ 
line  companies  in  the  Central  Bate  Zone  and  substitute 
a  single  uniform  rate  schedule.  United  renders  only 
one  service  to  pipelines  in  the  Central  Bate  Zone  from 
its  transmission  system  at  a  uniform  cost  and  only  one 
rate  should  apply  to  such  service.  Uniformity  is  neces¬ 
sary  here  to  eliminate  discrimination.”  (p.  109) 

“The  Presiding  Examiner  finds  that  a  single  uni¬ 
form  rolled-in  rate  consisting  of  a  demand  charge  of 
75c  per  Mcf  per  month  and  a  commodity  charge  of  10c 
per  Mcf  applied  to  sales  to  pipeline  companies  served 
from  United’s  transmission  system  in  the  Central  Bate 
Zone,  including  Mississippi,  is  just,  reasonable,  and 
lawful  and  creates  no  undue  discrimination  against 
Mississippi.”  (p.  Ill) 

Mississippi  also  excepts  to  the  formal  findings  of  the 
Examiner  which  are  made  in  support  of  these  statements  in 
the  text  of  the  Examiner’s  Decision:  Findings  (14),  (17), 
(18)  and  (19). 


It  is  basic  to  Mississippi’s  position  in  this  case  that  the 
two  separate  rate  schedules  for  purchases  of  gas  from 
United’s  (1)  Northern  Area,  and  (2)  Gulf  Coast  sources  be 
maintained.  The  “old”  Northern  Area  gas  supply  contract 
has  been  in  effect  for  over  25  years — since  1929,  the  year 
Mississippi’s  line  from  Perryville  to  St.  Louis  was  first  put 
into  operation.  Mississippi’s  line  was  founded  on  this  con¬ 
tract,  and  Mississippi’s  prosperity  and  growth  have  come 
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in  large  part  from  the  abundant  supplies  of  natural  gas 
available  from  United  in  this 
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Northern  Area.  It  was  only  in  the  latter  part  of  1952  that 
smaller  deliveries  of  “new”  high  cost  Gulf  Coast  gas  were 
required  to  be  made  available  from  United  in  order  to  care 
for  the  incremental  growth  on  Mississippi’s  system. 

It  is  only  necessary  to  point  out  that  of  the  four  pipeline 
companies  involved  in  this  case,  and  purchasing  gas  from 
United,  Mississippi’s  proportion  of  “new”  Southern  Area 
gas  to  “old”  Northern  Area  gas  is  the  lowest,  54%,  com¬ 
pared  to  111%  for  Southern  Natural,  267%  for  Texas 
Eastern,  and  288%  for  Texas  Gas  (Ex.  No.  79).  It  is  abund¬ 
antly  clear,  therefore,  that  Mississippi  stands  to  lose  most 
— just  as  Texas  Gas  stands  to  gain  most — from  any  “roll- 
ing-in”  of  costs  as  that  recommended  by  the  Examiner  in 
his  Decision. 

Only  if  Mississippi  is  to  be  permitted  to  maintain  its 
separate  historic  contract  relationships  for  the  purchase 
of  gas  from  United’s  separate  (1)  Northern  Area,  and  (2) 
Gulf  Coast  sources  will  it  be  freed  from  what  would  other¬ 
wise  be  a  discriminatory  increase  in  the  charges  for  gas 
which  it  is  required  to  purchase  under  this  Commission’s 
jurisdiction  from  United. 


IV. 

Contract  Provisions. 

After  determining  adversely  the  principal  questions  as  to 
United’s  over-all  cost  of  gas  purchased,  the  cost  allocation 
that  should  be  made,  and  the  rates  that  should  be  charged, 
the  Examiner  also  makes  subsidiary  findings  modifying 
Mississippi’s  separate  gas  purchase  contracts  with  United 
so  as  to : 
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(a)  Omit  the  provision  in  the  1945  contract  requiring 
United  to  supply  Mississippi  with  such  additional 
quantities  of  gas  as  Mississippi  might  nominate  up 
to  May  1,  1961  to  meet  its  requirements,  and  to 

(b)  Insert  a  minimum  72%  “take-or-pay-for”  provision 
in  Mississippi’s  existing  1945  Northern  Area  gas 
purchase  contract. 

Mississippi  therefore  excepts  to  the  following  statements 
of  the  Examiner  in  the  course  of  his  Decision: 
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(a)  As  to  the  additional  requirement  provision: 

“If  the  provisions  of  Mississippi’s  1945  agreements 
mean  what  Mississippi  claims  they  mean,  such  pro¬ 
visions  would  afford  Mississippi  a  preferential  right 
which  would  be  discriminatory  as  respects  United’s 
other  customers. 

“The  Presiding  Examiner  finds  that  elimination  of 
such  provisions  are  not  in  violation  of  law  but  in  con¬ 
formity  therewith.”  (p.  113) 

(b)  As  to  the  72%  take-or-pay-for  provision: 

“•  •  *  there  is  no  reason  why  the  tariff  provisions 
applicable  to  all  other  pipe-line  companies  in  the 
Central  Rate  Zone  should  not  be  applicable  to  Missis¬ 
sippi. 

“The  Presiding  Examiner  finds  that  the  inclusion  of 
such  ‘take  or  pay  for’  provision  is  lawful,  just,  and 
reasonable.”  (p.  114) 

Mississippi  believes  that  even  if  the  same  rate  were  to  be 
prescribed  for  purchases  under  both  contracts  there  is  no 
evidence  in  this  record  to  support  any  findings  modifying 
the  terms  and  conditions  of  the  contracts  under  which  these 
separate  purchases  are  made.  Mississippi  submits  that  at 
least  until  such  evidence  is  adduced  there  is  no  basis  for  the 
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modifications  in  Mississippi's  existing  contracts  proposed 
by  the  Examiner  here. 

V. 

Ordered  Increase  in  Bates. 

The  Examiner,  in  his  Decision,  finally  concludes  that 
United's  rate  to  Mississippi  now  being  collected  under  bond 
for  “old”  Northern  Area  gas  should  be  increased  from  a 
65c  demand  and  9c  commodity  charge  as  filed  by  United  to 
a  75c  demand  and  10c  commodity  charge.  His  order  then 
provides  that  United  shall  put  such  an  increased  rate  and 
charge  into  effect  (Decision,  p.  120). 

In  spite  of  the  positive  behest  of  Section  5(a)  of  the  Na¬ 
tural  Gas  Act  that  the  “Commission  shall  have  no  power 
to  order  any  increase  in  rate”  the  Examiner  nevertheless 
concludes  he  has  such  a  power,  saying: 
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“The  proviso  to  Section  5(a)  however  would  not 
preclude  the  Commission  from  eliminating  existing  un¬ 
lawful  discrimination,  undue  preference,  and  unreason¬ 
able  rates.”  (p.  115) 

Mississippi  excepts  to  this  statement  of  the  Examiner 
and  his  formal  Finding  (20)  in  support  thereof  (p.  119). 

Nothing  in  the  terms  of  the  Natural  Gas  Act,  its  legisla¬ 
tive  history,  the  Court  decisions  under  the  Act,  or  the  Com¬ 
mission’s  previous  decisions,  provides  any  basis  for  the 
exercise  of  any  such  power. 

Summary. 

In  order  to  justify  the  increased  rate  for  United’s  North¬ 
ern  Area  gas  which  raises  the  demand  charge  from  65c  to 
75c  per  Mcf  of  monthly  demand  and  the  commodity  charge 
from  9c  to  10c  per  Mcf,  the  full  allowance  of  the  cost  of 
United’s  purchased  gas  must  be  supported  by  clear  and 
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convincing  evidence  in  order  that  United  may  be  found  to 
have  sustained  the  burden  of  proof  cast  upon  it  by  the  Act 

As  a  result  of  the  introduction  in  the  record  of  the  con¬ 
tracts  between  Union  Producing  Company  and  United,  Mis¬ 
sissippi  rebutted  the  validity  of  the  prices  accepted  by  the 
Staff  for  the  cost  of  gas  purchased  by  United  from  Union. 
In  all,  a  total  of  $4,761,901  of  accepted  gas  costs  was  proven 
to  be  unjustified.  The  result  is  that  (1)  United’s  “old” 
(PL-3)  rate  for  Northern  Area  gas  now  being  collected 
under  bond  cannot  be  justified  and  (2)  United’s  “new” 
(PL-2)  rate  for  Gulf  Coast  gas  (under  investigation  in 
Docket  No.  G-1142)  has  been  proven  to  be  excessive. 

On  the  merits  in  this  proceeding,  Mississippi  has  been 
gravely  prejudiced  by  the  Examiner’s  determination  of  a 
cost  of  service  based  on  arbitrarily  increased  costs  of  gas 
purchased  from  United’s  100%  producing  affiliate.  Union. 
Thus,  no  proper  basis  exists  for  determining  a  cost  of  serv¬ 
ice  upon  which  any  final  rate  determination  either  as  to 
Mississippi  or  any  other  of  United’s  pipe  line  customers 
may  be  founded.  All  told  it  is  Mississippi’s  position  that  no 
basis  has  been  set  forth  as  to  a  proper  cost  of  service  in 
these  proceedings. 

In  addition,  it  is  Mississippi’s  position  that  any  reason¬ 
able  cost  allocation  would  show  a  substantial  differential  in 
the  cost  of 
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Mississippi’s  purchases  of  gas  under  its  “old”  low  cost 
contract  sources  of  supply  from  United’s  Northern  Area 
(PL-3)  and  under  United’s  “new”  higher  cost  contract 
source  of  supply  from  the  Gulf  Coast  via  United’s  newly 
constructed  G-1447  facilities  (PL-2).  No  sufficient  justifica¬ 
tion  has  been  shown  on  the  record  here  so  as  to  warrant 
disregarding  the  terms  of  the  contracts  and  this  differential 
in  rates  under  which  Mississippi’s  purchases  have  been 
made.  This  is  particularly  true  in  view  of  the  serious  dis- 
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crimination  which  exists  if  the  results  of  the  Commission 
Staff’s  proposals  are  taken  as  a  basis  of  rate  making. 

Finally,  it  is  Mississippi’s  belief  that  no  sufficient  basis 
has  been  shown  on  the  record  for  (a)  abrogating  Missis¬ 
sippi’s  privilege  to  call  on  United,  until  May  1,  1961,  to 
meet  its  future  gas  supply  requirements,  and  (b)  for  im¬ 
posing  a  72%  minimum  take-or-pay-for  requirement  on  all 
of  Mississippi’s  purchases  of  gas  from  United. 


In  the  absence  of  such  evidence  and  accepting  the  bulk  of 
United’s  operating  expenses  except  for  certain  gas  costs, 
the  only  possible  finding  as  to  rates  applicable  to  United’s 
sales  to  Mississippi  justified  by  such  costs  are  (Brief,  p. 
36) : 

PL-3:  65^  per  Mcf  monthly  demand  charge,  8*4^  per  Mcf 
commodity  charge. 

PL-2:  $1.30  per  Mcf  monthly  demand  charge,  9.1^  per 
Mcf  commodity  charge. 

Conclusion. 

In  view  of  the  deficiency  in  the  present  record,  not  only 
with  regard  to  the  cost  of  United’s  affiliated  gas  purchases 
but  also  with  respect  to  the  Examiner’s  determinations  on 
cost  allocation,  “rolled-in”  rate,  and  the  unsubstantiated 
modification  of  United’s  contract  terms  with  Mississippi, 
the  Examiner’s  present  findings  should  be  reversed  and  the 
Commission  should  enter  its  findings  and  order : 

(i)  holding  that  United  has  not  sustained  the  burden 
of  proof  in  Docket  No.  G-2019  to  establish  the  justness 
and  reasonableness  of  the  increased  rate  contained  in 
Rate  Schedule  PL-3; 
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(ii)  finding  that  the  rates  charged  in  Rate  Schedules 
PL-3  and  PL-2  have  been  proven  to  be  unjust,  un¬ 
reasonable  and  unlawful; 
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(iii)  determining  and  fixing  just  and  reasonable 
separate  rates  for  Rate  Schedules  PL-3  and  PL-2 ;  and 

(iv)  requiring  United  to  file  a  revised  Rate  Schedule 
PL-3  restoring  the  contract  obligation  to  meet  Missis¬ 
sippi’s  future  requirements  and  omitting  the  proposed 
72%  minimum  take-or-pay-for  clause. 

In  the  alternative,  the  case  should  be  remanded  to  the 
Examiner  for  further  hearings  upon  which  properly  sup¬ 
ported  findings  and  conclusions  may  be  made.  In  any  event, 
no  warrant  exists  for  the  Examiner’s  proposed  order  seek¬ 
ing  to  increase  United’s  level  of  rates  to  Mississippi  for 
Northern  Area  gas  even  above  the  levels  which  United  has 
filed  for  in  this  proceeding. 

These  Exceptions  are  further  supported  by  the  Brief 
which  follows. 


Respectfully  submitted, 


A.  W.  Manley, 

C.  L.  Bust, 

407  North  Eighth  Street, 


St.  Louis  1,  Missouri. 

Hogan  &  Habtson,  by 
G.  D.  Horning,  Jr., 
Colorado  Building, 
Washington,  D.  C. 

Hendren  &  Andrae,  by 
John  H.  Hendren, 

105  West  High  Sreet, 
Jefferson  City,  Missouri. 


Dougherty  &  White,  by 
William  A.  Dougherty, 
Henry  F.  Leppitt,  2nd 

/s/  Henry  F.  Leppitt,  2nd, 

30  Rockefeller  Plaza, 
New  York  20,  New  York. 
Attorneys  for  Mississippi 
River  Fuel  Corporation. 
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UNITED  STATES  OF  AMERICA 
FEDERAL  POWER  COMMISSION 

Before  Commissioners: 

Jerome  El  Kuykendall,  Chairman;  Seaborn  L.  Digby, 
Frederick  Stneck  and  William  R.  Connole. 

100-2  Formal-Duplicate 

In  the  Matters  of 
United  Gas  Pipe  Line  Company 

Docket  Nos.  G-1142,  2019,  et  al.  G-1508,  G-2074,  G-2210, 

G-2220,  G-2378 

Order  Modifying  Decision  of  Presiding  Examiner 
and  Affirming  Decision  As  So  Modified 

On  July  18,  1955,  the  Presiding  Examiner  certified  and 
filed  with  the  Secretary  of  the  Commission  the  record  here¬ 
in,  including  his  Initial  Decision  which  was  served  upon  all 
parties  to  these  proceedings. 

Subject  to  review  by  the  Commission,  the  Examiner  re¬ 
quired  that  United  Gas  Pipe  Line  Company  (United),  with¬ 
in  20  days  from  the  issuance  of  the  Decision,  make  an 
appropriate  filing  with  the  Commission  which  would  elimi¬ 
nate  Rate  Schedule  PL-2  and  Rate  Schedule  PL-3  of  its 
FPC  Gas  Tariff,  Original  Volume  No.  1,  applicable  to  the 
delivery  and  sale  of  natural  gas  in  interstate  commerce  by 
United  to  Mississippi  River  Fuel  Corporation  (Missis¬ 
sippi)  for  resale,  and  which  would  apply  to  Mississippi  a 
single  rate  schedule  which  would  be  just,  reasonable,  not 
unduly  discriminatory  or  preferential.  By  order  issued 
August  4,  1955,  herein,  the  Commission,  among  other 
things,  extended  the  time  within  which  United  was  required 
to  make  the  appropriate  filing  to  a  date  to  be  fixed  by  fur¬ 
ther  order  of  the  Commission. 
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Exceptions  to  the  Decision  were  filed  by  Mississippi, 
Tyler  Gas  Service  Company  and  City  of  Tyler,  Texas 
(jointly),  and  counsel  for  the  Staff  of  the  Commission.  Oral 
argument  upon  the  exceptions  was  had  before  the  Commis¬ 
sion  on  September  29, 1955. 

Upon  consideration  of  all  the  evidence  of  record,  the 
briefs  filed,  the  Initial  Decision  of  the  Presiding  Examiner, 
the  exceptions  thereto,  the  oral  argument  had,  and  the  en¬ 
tire  record,  the  Commission  finds  that  the  aforesaid  De¬ 
cision  should  be  modified  as  hereinafter  ordered,  and  that 
as  so  modified  the  Decision  should  be  affirmed. 
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The  Commission  orders : 

(A)  The  second  sentence  in  the  first  full  paragraph  on 
page  52  of  the  Decision  (mimeo.  ed.)  and  reading  as 
follows : 

‘‘These  rules  and  regulations  treat  the  rates  of  ‘in¬ 
dependent  producers’  subject  thereto  which  were  in 
effect  prior  to  June  7, 1954,  as  ‘initial’  rates,  and  such 
rates  are  not  subject  to  suspension  except  where  the 
increases  above  prices  in  effect  prior  to  June  7,  1954 
are  involved.” 

erroneously  suggests  that  rates  in  effect  on  June  7, 
1954  and  prior  thereto  when  filed  pursuant  to  the 
Commission’s  174  series  of  orders  are  “initial 
rates”  in  all  cases,  and  such  sentence  be  and  it  is 
hereby  eliminated  from  the  Decision. 

(B)  Finding  No.  (2)  appearing  at  page  117  of  the  De¬ 
cision  (mimeo.  ed.)  be  and  it  is  hereby  modified  to 
include  reference  to  Section  5  of  the  Natural  Gas 
Act  under  which  the  proceeding  in  Docket  No.  G- 
1142  was  initiated,  and  so  as  to  read  as  follows: 
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“The  provisions  governing  United’s  rates,  charges, 
classifications,  and  services  appearing  in  United’s  FPC 
Gas  Tariffs,  Original  and  First  Revised  Volume  No.  1, 
are  subject  to  the  jurisdiction  of  the  Federal  Power 
Commission  under  the  provisions  of  Section  4  and  Sec¬ 
tion  5  of  the  Natural  Gas  Act.” 

(C)  United  Gas  Pipe  Line  Company  shall,  within  twenty 

(20)  days  of  the  issuance  of  this  order,  make  an 
appropriate  filing  consonant  with  the  provisions  nf 
the  order  accompanying  th<>  nf  fho  Presid- 

ihg  Examiner  and  appearing  at  page  120  thereof 
(mimeo.  ed.). 

(D)  The  Decision  of  the  Presiding  Examiner  filed  herein 
on  July  18,  1955,  and  issued  on  July  21,  1955,  as 
modified  by  this  order,  be  and  the  same  is  hereby 
affirmed;  and  said  Decision  as  so  modified  shall  be¬ 
come  effective  as  the  decision  of  the  Commission  as 
of  the  date  of  issuance  of  this  order. 

8003 

(E)  To  the  extent  that  the  exceptions  filed  by  Missis¬ 
sippi  River  Fuel  Corporation  and  by  Tyler  Gas 
Service  Company  and  City  of  Tyler,  Texas  (jointly) 
are  inconsistent  with  the  order  of  the  Commission 
herein,  such  exceptions  be  and  the  same  are  hereby 
denied. 

By  the  Commission. 

J.  E.  Gutride, 

J.  H.  Gutride, 

Acting  Secretary. 

Adopted:  November  2, 1955 

Issued:  November  8, 1955 
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Received  Nov  16 — 4:39  PM  ’55 

UNITED  GAS  PIPE  LINE  COMPANY 
SHREVEPORT,  LOUISIANA 

November  15,  1955 
Nov  16, 1955 

Federal  Power  Commission 

100-2  Formal 


Washington  25,  D.  C. 

Re:  FPC  Docket  Nos.  G-1142,  G-2019,  et  aL 
Gentlemen : 

We  have  received  a  copy  of  Order  Modifying  Decision  of 
Presiding  Examiner  and  Affirming  Decision  as  so  Modified, 
adopted  by  the  Commission  on  November  2, 1955  and  issued 
on  November  8, 1955  in  the  above  matters,  under  which  our 
company  is  required  within  twenty  days  of  the  issuance  of 
said  Order  to  make  an  appropriate  filing  consonant  with 
the  provisions  of  the  order  accompanying  the  decision  of 
the  Presiding  Examiner  which  would  eliminate  Rate  Sched¬ 
ule  PL-2  and  Rate  Schedule  PL-3  of  our  FPC  Gas  Tariff, 
Original  Volume  No.  1,  applicable  to  the  delivery  and  sale  of 
natural  gas  to  Mississippi  River  Fuel  Corporation  and 
which  would  apply  to  Mississippi  a  single  rate  schedule 
which  would  be  just,  reasonable,  not  unduly  discriminatory 
or  preferential 

In  connection  with  the  foregoing,  United  respectfully 
calls  to  the  attention  of  the  Commission  the  filing  made  by 
it  with  the  Commission  on  September  30,  1955  and  desig¬ 
nated  as  FPC  Docket  No.  G-9547  which,  in  addition  to  pro¬ 
posing  an  increase  in  certain  rates  for  sales  of  natural  gas 
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subject  to  the  jurisdiction  of  the  Commission,  includes  can¬ 
cellation  notices  which  would  eliminate  said  Bate  Schedules 
PL-2  and  PL-3  now  applicable  to  sales  to  Mississippi  and 
would  substitute  therefor  Rate  Schedule  PL-C  which  would 
then  cover  all  pipe  line  sales  in  the  Central  Bate  Zone.  Said 
filing  was  suspended  until  April  1,  1956,  except  as  to  rates 
for  resale  to  industrial  consumers,  by  order  issued  by  the 
Commission  on  October  26,  1955. 

With  respect  to  sales  to  Mississippi  River  Fuel  Corpora¬ 
tion  there  is  included  in  said  filing  in  said  Docket  No.  G- 
9547  revised  title  sheet  to  United  Gas  Pipe  Line  Company’s 
FPC  Gas  Tariff,  First  Revised  Volume  No.  1,  together  with 
First  Revised  Sheet  Nos.  54  and  57  to  our  FPC  Gas  Tariff, 
Original  Volume  No.  1,  under  which  notices  are  given  that 
effective  November  1,  1955,  or  such  other  date  as  may  be 
prescribed  by  the  Commission,  United’s  Rate  Schedules 
PL-2  and  PL-3 
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are  to  be  canceled  and  from  and  after  the  effective  date  of 
such  cancellation,  sales  thereafter  made  to  Mississippi  will 
be  billed  under  Rate  Schedule  PL-C,  as  set  forth  in  said 
Tariff,  First  Revised  Volume  No.  1,  which  is  the  presently 
effective  rate  for  sales  to  other  pipe  line  companies  in 
United’s  Central  Rate  Zone.  Attention  is  also  called  to  our 
First  Revised  Sheet  No.  99,  entitled  “Index  of  Maximum 
Daily  Quantities  for  Pipe  Line  Companies”  of  our  Tariff, 
First  Revised  Volume  No.  1. 

The  foregoing  steps  constitute  full  compliance  with  the 
Commission’s  said  Order  issued  November  8,  1955,  and 
when  the  Commission  issues  appropriate  authorization 
making  the  above  described  sheets  effective,  United’s  Rate 
Schedule  PL-C  will  thereupon  become  applicable  to  all  pipe 
line  sales  by  United  in  its  Central  Rate  Zone,  including 
United’s  sales  to  Mississippi  River  Fuel  Corporation. 
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Will  you  please  acknowledge  receipt  hereof  for  the  com¬ 
pletion  of  our  files. 

Yours  very  truly, 

UNITED  GAS  PIPE  LINE  COMPANY 

By  [Ineligible  signature] 
Assistant  Secretary 

cc :  Mississippi  River  Fuel  Corporation 
407  North  Eighth  Street 
St.  Louis,  Missouri 
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L  AVAILABHJTY 


This  rate  schedule  is  available  to  any  natural  gas  pipeline 
company  (hereinafter  called  "Buyer*)  for  the  purchase  from  United 
Gas  Pipe  Line  Company  (hereinafter  called  "Seller")  of  natural  gas 
at  delivery  points  located  In  Seller* s  Central  Rate  Zone,  for  resale 
after  transmission  through  Buyer* s  transmission  system,  where  Buyer 
has  executed  with  Seller  a  Service  Agreement. 


1  APPLICABILITY  AND  CHARACTER  OF  SERVICE 


This  rate  schedule  shall  be  applicable  to  all  natural  gas  de¬ 
livered  by  Seller  to  Buyer  for  resale  under  each  Service  Agreement 
for  service  under  this  rate  schedule.  Deliveries  of  gas  hereunder  up 
to  the  Maximum  Dally  Quantity  shall  be  firm  gas  and  shall  not  be 
subject  to  curtailment  or  Interruption  except  as  provided  In  Sections 
11  and  j2  of  the  General  Terms  and  Conditions. 


1  RATE 


For  natural  gas  service  rendered  to  Buyer  each  month  under  this 
rate  schedule.  Buyer  shall  pay  Seller  the  sum  of  a  Demand  Charge  and 
a  Ccmodlty  Charge  determined  as  follows: 


(*) 

(b) 


Demand  Charge 

Per  Mcf  of  Maximum  Dally  (^entity 
in  effect  during  the  billing  month 
Ccamodlty  Charge 
Per  Mcf  of  natural  gas  delivered 


$1.10  per  month 

10.5$ 


In  computing  the  minimum  bill  under  this  rate  schedule,  the 
contract  year  shall  be  a  period  of  12  consecutive  months  beginning 
on  the  date  specified  on  Sheet  No.  99  of  this  First  Revised  Volume 
No.  1  as  the  Contract  Tear  Anniversary. 


Ixnmd  By:  A.  D.  Gtstas,  Vice  Preaidrat 
Isrmsd  Ok:  Sept ember  29,  1999 
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4.  MINIMUM  BILL  (Continued) 


The  annual  minimum  bill  Tor  a  contract  year  shall  consist  of 
(a)  the  sum  of  all  the  monthly  Demand  Charges  during  such  contract 
year,  plus  (b)  an  amount  equal  to  the  above  Commodity  Charge  per 
Mcf  multiplied  by  the  product  of  72$  of  the  Maximum  Daily  Quantity 
in  effect  during  the  contract  year,  and  365.  except  that  for  the 
first  contract  year  ending  after  the  effective  date  of  this  rate 
schedule  the  minimum  bill  shall  be  the  sum  of  the  Demand  Charges 
as  computed  above  and  the  Commodity  Charge  for  72$  of  the  Maximum 
Daily  Quantity  times  365.  weighted  for  the  number  of  days  such 
previously  effective  rate  schedule  and  this  rate  schedule  were 
in  effect,  respectively. 

If  the  maximum  Daily  Quantity  has  been  changed  during  the 
contract  year,  the  Maximum  Daily  Quantity  to  be  utilized  in  computing 
the  annual  minimum  bill  shall  be  the  weighted  average  of  the  Maximum 
Daily  Quantities  in  effect  during  the  contract  year,  giving  effect  to 
the  number  of  months  during  which  each  Maximum  Daily  Quantity  was  in 
effect. 

Seller  shall,  within  60  days  from  the  end  of  a  contract  year, 
render  to  Buyer  a  bill  for  any  additional  amounts  payable  by  reason  of 
the  annual  minimum  bill,  and  Buyer  shall  make  payment  to  Seller  there¬ 
for  within  60  days  from  the  date  of  billing. 


Issued  By:  A.  D.  Greene,  Vice  President 
Issued  On:  September  29,  1955 


Effective:  November  1,  1955 
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First  RivliW  SW  No.  23 
Superseding  Original  Sheet  No.  23 


5.  MAXIMUM  DAILY  QUANTITY 


The  Maximum  Dally  Quantity  shall  be  the  maximum  volume  of  gas 
as  specified  In  the  Service  Agreement  which  Seller  Is  obligated  to 
deliver  to  Buyer  under  this  rate  schedule  and  Buyer  Is  entitled  to 
receive  on  any  one  day  except  that  for  agreements  dated  prior  to 
May  15 ,  1951  the  Maximum  Dally  Quantity  shall  be  that  specified  in 
the  Index  of  Maximum  Dally  Quantities  for  Pipe  Line  Companies 
contained  on  Sheet  Mo.  99  of  this  First  Revised  Volume  Mo.  1. 


6.  DEMANO  CHARGE  AND  ANNUAL  MINIMUM  BILL  ADJUSTMENTS 


If  Seller,  after  being  afforded  a  reasonable  opportunity  to  do 
so,  was  unable  to  deliver  to  Buyer,  during  any  one  or  more  days 
during  the  billing  month,  the  Quantities  of  gas  requested  by  Buyer 
on  such  day  or  days,  up  to  the  Maxima  Dally  Quantity  In  effect  for 
such  billing  month,  then: 


(a)  The  Demand  Charge  for  such  billing  month  shall  be 
reduced  by  an  amount  equal  to  the  product  of  3-74 
and  the  total  aggregate  number  of  Mcf  of  Seller's 
deficiencies  In  delivery  on  such  day  or  days,  and 

(b)  The  annual  minimum  bill  during  any  contract  year  In 
vhlch  such  month  or  months  occur,  shall  be  reduced 
by  an  amount  equal  to  the  product  of  10. 5^  and  the 
total  aggregate  number  of  Mcf  of  Seller's  deficiencies 
In  delivery  on  such  day  or  days  during  the  contract 
year,  In  addition  to  the  reduction  In  Demand  Charges 
effected  In  (a)  above.' 


learned  By:  A.  D.  Ore* oe.  Vice  President 
Issued  Oe:  September  29.  1911  .  . 


effective:  November  1,  1955 

yic) 
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UNITED  HAS  PIPE  LINE  COMPANY 
FPC  G.s  TarlK, 

First  Volume  Ms.  >  Orlglmml  Sfc— f  Ms.  24 


RATE  SCHEDULE  PL-C 
PIPE  LIRE  SERVICE 
CERTRAL  RATE  ZORE 
(Ceotinosd) 


7.  URDEHYORATED  GAS  ADJUSTMENT 

In  cases  where  Seller  does  not  have  dehydration  facilities 
Installed  on  the  effective  date  of  this  rate  schedule.  Section  2.1(a) 
of  the  General  Terns  and  Conditions  shall  not  apply  and  the  commodity 
charge  otherwise  payable  each  month  shall  be  reduced  by  an  amount 
equal  to  the  product  of  0.25^  and  the  number  of  Mcf  of  undehydrated 
gas  delivered  to  Buyer  during  the  month. 

8.  DETERMINATION  OF  DELIVERIES 

If  (^s  delivered  by  Seller  to  Buyer  under  this  rate  schedule 
and  under  a  transportation  rate  schedule  of  Seller  Is  delivered  through 
the  same  measuring  facilities,  then  the  volume  delivered  under  this 
rate  schedule  on  any  day  shall  be  the  total  volume  delivered  less  the 
volume  delivered  by  Buyer  to  Seller  for  transportation  under  such 
transportation  rate  schedule. 

9.  MEASUREMENT  8ASE 

Refer  to  Section  1.3  of  the  General  Terms  and  condition-. 

10.  HEAT  CONTENT 


Refer  to  Section  2.1  of  the  General  Terms  and  Conditions. 


11.  GENERAL  TERMS  AND  CONDITIONS 

All  of  the  General  Terms  and  Conditions  contained  In  this 
First  Revised  Volume  No.  1  are  applicable  to  this  rate  schedule  and 
are  made  a  part  hereof  except  Sections  2.2  and  3*3;  and  Section  2.1(a) 
for  deliveries  by  Seller  in  Claiborne  and  West  Carroll  Parishes, 
Louisiana. 


Issued  By:  A.  D.  Greene.  Vice  President 

Issued  On:  December  1.  195-4  Effective:  August  1.  1994 
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FPC  GAS  TARIFF 

FIRST  REVISED  VOLUME  NO.  1 
(SUPERSEDING  ORIGINAL  VOLUME  NO.  l) 

of 

UNITED  GAS  PIPE  LINE  COMPANY 
filed  with 

FEDERAL  POWER  COMMISSION 


Coaaoaicstioas  cover  iag  rates  should  ba  addressed  to: 

A.  D.  GREENE,  Vice  Prasidoat 
Uaitod  Gas  Pip#  Liao  Coapaay 
Box  1407 

Sbroveport,  Looisiaaa 


Commission  Rate  Schedule  PL-2  constituting  Original  Sheets  No.  54, 
55  and  56  of  PPC  Gas  Tariff  Original  Volume  No.  1  of  United  Gas 
Pipe  Line  Company  Is  to  be  cancelled. 

Prom  and  after  the  effective  date  set  forth  above,  sales 
previously  billed  under  Rate  Schedule  PL-2  vill  be  billed  under 
Rate  Schedule  PL-C  as  contained  In  United  Gas  Pipe  Line  Company 
PPC  Gas  Tariff,  First  Revised  Voluae  No.  1. 


IjW  By:  A.  D.  G ntw,  Vice  President 

leased  Ow  September  29,  1955  No*e«beT  1,  1955 
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UNITED  GAS  PIPE  LINE  COMPANY 
FPC  C«s  TuriU 

0 riulmml  Vulmmu  Nu.  I _ 


(8^m 


'  Pint  >*WiW  ftMt  Mi.  57 
SmfmnuMmf  Oriylmol  Shut*  No.  57,  $8  and  59 


CANCELLATION  OF  RATE  SCHEOULE  PL-3 


Notice  is  hereby  given  that  effective  November  1,  1955 
or  such  other  date  as  may  be  prescribed  by  the  Federal  Power 
Commission  Rate  Schedule  PL-3  constituting  Original  Sheets  No.  57, 
58  and  59  of  FPC  Gas  Tariff  Original  Volume  No.  1  of  United  Gas 
Pip*  Line  Company,  and  which  has  been  retained  In  effect  only  for 
sales  to  Mississippi  River  Fuel  Corporation,  Is  to  be  cancelled. 

From  and  after  the  effective  date  set  forth  above,  sales 
previously  billed  Mississippi  River  Fuel  Corporation  under  Rate 
Schedule  PL-3  will  be  billed  under  Rate  Schedule  PL-C  as  contained 
In  United  Cas  Pipe  Line  Company  FPC  Gas  Tariff,  First  Revised 
Volume  No.  1. 
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Filed  December  7,  1955 

BEFORE  THE 

FEDERAL  POWER  COMMISSION 

In  the  Matter 

of 

UNITED  GAS  PIPE  LINE  COMPANY 

Docket  Nos.  G-1142 
and  G-2019  et  al. 

Application  of  Mississippi  River  Fnel  Corporation  for 
Rehearing,  Vacation  and  Modification  of  Commission 
Order  Issued  November  8,  1955. 

To  the  Honorable  The  Federal  Power  Commission  : 

Comes  Now  Mississippi  River  Fuel  Corporation  (“Mis¬ 
sissippi”)  and  presents  this  its  Petition  and  Application 
for  Rehearing,  Vacation  and  Modification  of  the  Order  of 
the  Commission  issued  in  this  proceeding  November  8, 1955 
ordering  increases  and  decreases  in  the  rates  of  United  Gas 
Pipe  Line  Company  (“UIlited,,)  for  the  sale  of  gas  to  Mis¬ 
sissippi.  The  rehearing  herein  applied  for  is  made  upon 
each  and  all  of  the  errors,  objections  and  grounds  set  forth 
in  (1)  Specifications  of  Errors  and  (2)  Grounds  for  Vaca¬ 
tion  and  Modification  hereinafter  set  forth.  Each  matter 
set  forth  in  these  Specifications  of  Errors,  and  Grounds  Re¬ 
lied  Upon,  constitutes  objection  and  exception  to  the  Order 
of  the  Commission  in  the  statement  that  the  Commission 
erred  in  every  such  respect. 

Specifications  of  Errors. 

The  errors  of  the  Commission  in  approving  the  Decision 
of  the  Presiding  Examiner  fall  under  these  headings : 
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(1)  The  Commission  erred  in  allowing  in  full  in  United’s 
cost-of-service  of  the  100%  affiliated  gas  purchase 
costs  represented  by  United’s  purchases  from  Union 
Producing  Company  in  certain  major  Northern  and 
Gulf  Coast  Area  gas  fields. 

8015 

(2)  The  Commission  erred  in  determining  an  over-all 
allocated  cost-of-service  to  Mississippi  which  fails  to 
recognize  United’s  widely  different  costs  in  the  sup¬ 
ply  of  gas  to  Mississippi  from  United’s  Northern 
and  Gulf  Coast  Areas. 

(3)  The  Commission  erred  in  approving  a  rolled-in  form 
of  rate  for  sales  to  Mississippi  which  fails  to  take 
into  account  (i)  United’s  prior  gas  sales  contract 
commitments  to  Mississippi  and  (ii)  the  widely  dif¬ 
ferent  costs  incurred  in  supplying  these  commit¬ 
ments. 

(4)  The  Commission  erred  in  abrogating  and  modifying 
without  supporting  evidence,  of  the  terms  of  Missis¬ 
sippi’s  1945  gas  purchase  agreement  (Bate  Schedule 
PL-3)  with  United  so  as  to: 

(a)  omit  the  provision  requiring  United  to  supply 
Mississippi  with  such  additional  quantities  of 
gas  as  Mississippi  might  nominate  up  to  May  1, 
1961  to  meet  its  requirements ;  and  to 

(b)  insert  a  minimum  72%  take-or-pay-for  pro¬ 
vision. 

(5)  The  Commission  erred  in  finding  United  had  sus¬ 
tained  the  burden  of  proof  placed  upon  it  by  Section 
4(e)  of  the  Natural  Gas  Act. 

(6)  The  Commission  erred  in  requiring  United  to  file  a 
rate  schedule  containing  rates  higher  than  the  PL-3 
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rate  presently  on  file,  in  violation  of  Section  5(a)  of 
the  Natural  Gas  Act 

In  addition,  in  rendering  its  final  decision  and  Order 
herein,  the  Commission  failed  to  take  into  account  its  policy 
set  forth  in  the  recent  Union,  Sun,  and  Forest  Oil  decisions, 
issued  October  24, 1955.  It  also  failed  to  take  into  account 
United’s  new  rate  increase  filing,  made  September  30, 1955 
— the  day  after  oral  argument  was  held  in  this  case — pur¬ 
suant  to  which  United’s  rates  now  being  paid  by  Missis¬ 
sippi  will  increase  $937,379  effective  April  1,  1956  (at  the 
end  of  the  five  month  suspension  period). 

If,  in  addition  to  the  other  legal  errors  committed  by  the 
Commission  in  its  Order,  proper  cognizance  is  to  be  taken 
of  these  subsequently  intervening  factors,  the  Commission’s 
Order  must  be  vacated  and  modified  and  a  rehearing 
granted. 

The  basis  of  the  Commission’s  separate  errors  are  set 
forth  below. 

8016 

I. 

Gas  Pubchase  Costs. 

The  Commission  erred  in  allowing  in  full  of  the  cost  of 
purchased  gas  bought  from  United’s  100%  affiliate,  Union 
Producing  Company  (Union),  and  in  approving  the  follow¬ 
ing  statements  and  findings  of  the  Examiner. 

The  statements  that: 

“. . .  [in]  the  instant  situation, . . .  the  value  of  the  gas 
obtained  has  been  established  in  these  proceedings  by 
objective  standards.”  (Decision,  p.  48) 

“ —  the  evidence  presented  shows  that  the  prices  con¬ 
tained  in  such  contracts,  when  based  upon  objective 
standards  unrelated  to  the  relationship  between  United 
and  Union,  were  not  above  a  level  which  Mississippi 
has  conceded  to  be  fair,  just,  and  reasonable  for  others, 
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i.e.,  prices  paid  by  United  to  Union  were  not  above 
prices  reached  between  United  and  non-affiliated  pro¬ 
ducers  as  a  result  of  arm’s  length  bargaining.”  (De¬ 
cision,  p.  59) 

“Reference  is  also  made  to  the  Panhandle  case  because 
Mississippi’s  statements  in  reference  thereto  demon¬ 
strate  that  it  has  accepted  the  basic  principle  of  Pan¬ 
handle,  namely  ‘that  gas  produced  by  a  natural  gas 
company  had  the  same  value  as  a  commodity  at  the 
wellhead  as  gas  produced  by  an  independent  producer, 
and  that  such  value  should  be  attributed  to  it  in  deter¬ 
mining  the  rate  to  which  the  natural  gas  company  was 
entitled  for  sales  at  distant  points.’  ”  (Decision,  p.  61) 
“It  appears  that  both  Mississippi  and  the  staff  ac¬ 
cept  the  proposition  that  gas  produced  by  a  pipe-line 
company  should  be  valued  in  analogous  circumstances 
at  the  same  price  as  gas  obtained  at  competitive  levels 
from  independent  producers.”  (Decision,  p.  62) 

The  findings  in  the  Examiner’s  Decision: 

“The  Presiding  Examiner  finds  that  cost  of  gas  for 
the  test  period  was  $89,218,255.00”  (Decision,  p.  62) 

Finding  (9) : 

“$89,218,255  is  a  just  and  reasonable  amount  for  cost 
of  natural  gas  purchased  by  United  for  calendar  year 
1952,  as  adjusted.”  (Decision,  p.  118) 
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Finding  (8) : 

“$143,628,905  is  a  just  and  reasonable  amount  for  the 
total  cost  of  service  for  United’s  entire  system,  includ¬ 
ing  taxes  and  reasonable  return  for  calendar  year  1952, 
as  adjusted.”  (Decision,  p.  118) 

The  Commission  erred  in  approving  these  statements  and 
findings  of  the  Examiner  because: 
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First,  the  price  paid  by  United  to  its  100%  affiliate, 
Union,  for  gas  purchased  in  the  field  is  a  “rigged” 
price  dependent  only  upon  the  subjective  feeling  of 
United’s  management  -without  any  regulatory  restric¬ 
tion  whatsoever. 

Second,  no  measurement  of  these  100%  affiliated 
United-Union  prices  was  made  by  any  “objective 
standards, ’’and  no  such  measurement  is  possible  based 
on  any  evidence  introduced  in  these  proceedings. 
Third,  the  Panhandle  case  does  not  hold,  and  Missis¬ 
sippi  at  no  time  has  accepted  the  proposition  that  gas 
produced  by  a  pipe  line  company  or  its  affiliate  should 
be  valued  at  “the  same  price”  as  gas  obtained  by  the 
purchaser  from  nonaffiliated  producers. 

Fourth,  although  Mississippi  has  not  sought  to  contest 
the  allowance  for  the  cost  of  gas  purchased  from  others 
than  Union,  Mississippi  at  no  time  has  “conceded” 
such  prices  to  be  “fair,  just  and  reasonable.” 

Any  adequate  protection  of  the  public  interest  present 
here  and  in  other  rate  making  proceedings  requires  some¬ 
thing  more  than  the  unquestioned  acceptance  of  prices  paid 
by  the  same  purchaser  to  nonaffiliated  producers  as  a  suffi¬ 
cient  test  for  the  determination  of  value  of  the  gas  pur¬ 
chased  from  Union. 

The  Examiner  in  his  Decision  approved  by  the  Commis¬ 
sion  admits  that  the  Panhandle  method  was  not  used  by 
United,  the  Staff,  or  by  the  Examiner.  The  sole  test  was 
whether  the  prices  paid  by  United  to  Union  were  above  the 
prices  paid  by  United  to  nonaffiliated  producers. 

If  a  proper  record  is  to  be  made  to  support  the  final  rates 
recommended  by  the  Examiner  and  approved  by  the  Com¬ 
mission  herein, 

8018 

additional  evidence  as  to  the  “fair  field,”  “market,”  or 
“commodity  value”  for  Union  produced  gas  must  be  intro¬ 
duced  in  these  proceedings. 
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II. 

Cost  Allocation. 


The  Commission  erred  in  approving  the  Examiner’s  find¬ 
ings  as  to  the  cost  allocation  upon  which  United’s  rates  to 
Mississippi  were  based : 

“The  testimony  presented  in  the  instant  proceedings 
has  shown  clearly  that  United  operates  a  completely 
integrated  natural  gas  system;  that  all  of  its  gas  re¬ 
sources  both  from  nonafl&liated  producers  and  from 
Union  form  a  common  pool  for  all  the  customers  of 
United’s  system”  (Decision,  p.  95). 

Also: 

“United’s  lines  at  Sterlington  tie  into  all  of  United’s 
sources  of  supply  and  United  depends  upon  all  of  its 
sources  of  supply  and  all  of  its  facilities  in  serving  its 
customers  in  the  Central  Rate  Zone,  and  no  distinction 
between  sources  of  supply  is  made  in  serving  custom¬ 
ers  in  such  zone.  ‘Old’  contract  gas  is  not  segregated 
or  separated  from  ‘new’  contract  gas,  but  is  com¬ 
mingled  before  delivery  and  any  allocation  based  upon 
an  assumption  of  separately  delivered  gas  from  sepa¬ 
rated  sources  is  based  on  fiction,  not  fact”  (Decision 
pp.  102-3). 


First,  early  in  these  proceedings  United  testified  that,  ex¬ 
cept  for  the  volume  of  Gulf  Coast  gas  passing  via  its  so- 
called  G-1447  facilities,  there  is  little  or  no  interchange  of 
gas  between  United’s  Northern  and  Southern  areas,  the 
two  systems  being  operated  more  or  less  independently  (R. 
244,  246-247). 

Second,  both  United  and  the  Staff  recognized  these  sepa¬ 
rate  individual  segments  in  constructing  the  cost  allocation 
studies  presented  in  this  proceeding  (Ex.  Nos.  71,  78-A). 
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Third,  Mississippi  presented  evidence  in  these  proceed¬ 
ings  that  in  spite  of  whatever  commingling  might  have  been 
effected  by  United  at  a  point  prior  to  delivery  to  Missis¬ 
sippi  the  gas  received  by  Mississippi 
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from  (1)  Northern  Area  and  (2)  Gulf  Coast  sources  arrives 
at  different  pressures  and  different  Btu  characteristics  (R. 
3848-9). 

In  the  course  of  the  case  Mississippi  presented  a  cost 
allocation  study  which  clearly  showed  the  difference  in  cost 
to  United  of  supplying  gas  to  Mississippi  (1)  from  its 
Northern  Area,  and  (2)  from  its  Gulf  Coast  sources.  The 
Commission  erred  in  upholding  the  following  statements  of 
the  Examiner  in  this  respect: 

“It  should  be  observed  first  that  if  Mississippi’s 
theory  is  correct,  namely,  that  allocations  should  be 
made  based  on  specific  use  of  utility  property  by  a  spe¬ 
cific  customer,  then  such  an  allocation  should  be  made 
for  each  of  United’s  jurisdictional  customers. 

“It  is  quite  obvious  that  it  would  be  impracticable  to 
attempt  to  make  rates  on  an  individual  basis  for  each 
of  the  approximately  200  jurisdictional  customers  of 
United.”  (Decision  p.  96) 

Also: 

“In  order  to  give  functional  application  to  the  idea 
of  a  ‘separate  costing’  for  each  of  the  claimed  separate 
and  individual  services  represented  by  each  rate  sched¬ 
ule,  it  would  be  necessary  in  the  case  of  each  schedule 
to  determine  the  cost  of  the  specific  gas  to  United  and 
the  specific  facility  through  which  it  is  transported.” 
(Decision  p.  104) 

The  Commission  further  erred  in  approving  the  Examin¬ 
er’s  conclusions  that 


(8019) 


“. . .  Mississippi’s  cost  of  service  for  Bate  Schedule 
PL-2  is  not  founded  on  sound  principles  and  cannot  be 
accepted  as  a  basis  for  rate  making.” 

.  This  method  of  cost  allocation  for  Bate  Sched¬ 
ule  PL-3  is  inconsistent  with  Mississippi’s  basic  theory 
regarding  separate  costing  of  facilities  and  sources.” 

“Mississippi’s  approach  to  costs  for  service  rend¬ 
ered  to  it  by  United  is  rejected.”  (Decision,  p.  107) 

Finally,  the  Commission  erred  in  accepting  the  Examin¬ 
er’s  conclusion  that  (p.  107) : 

“The  Presiding  Examiner  finds  that  the  costs  as 
allocated  by  the  Staff’s  witnesses  are  founded  on  sound 
principles  and  are  correct.” 
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The  Commission  further  erred  in  approving  the  Examin¬ 
er’s  formal  Findings  (10),  (12)  and  (13),  (p.  118),  based 
on  these  statements,  concerning  the  complete  integration  of 
United’s  system,  the  commingling  of  the  gas  delivered  to 
Mississippi,  and  the  acceptance  of  the  Staff’s  cost  alloca¬ 
tion. 

Not  only  do  the  physical  facts  show  that  United’s  over-all 
system  is  composed  of  separate  individual  rate  areas,  and 
United  witnesses  so  testified,  but  in  spite  of  some  comming¬ 
ling  of  gas  about  ten  miles  from  United’s  point  of  delivery 
to  Mississippi,  Mississippi  receives — via  separate  lines  and 
at  a  separate  Btu  content,  and  different  pressure  character¬ 
istics — gas  from  (1)  United’s  Northern  Area,  and  (2) 
United’s  Gulf  Coast  sources.  In  fact,  this  differentiation 
was  recognized  by  the  Staff  in  its  cost  allocation  exhibits. 

III. 

Fobm  op  Bate. 

With  respect  to  the  maintenance  of  the  two  separate 
rates  for  the  separate  purchase  of  (1)  Northern  Area,  and 
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(2)  Gulf  Coast  gas,  the  Commission  erred  in  approving  the 
following  statements  of  the  Examiner: 

“If  Mississippi  ever  had  a  preemptive  right  such  as 
it  claims,  the  exercise  of  such  right  shotdd  not  he  per¬ 
mitted  because  it  would  involve  an  unjust  preference 
and  would  be  discriminatory  in  its  effect  upon  United’s 
customers.  A  rate  based  upon  a  contract  creating  such 
a  preemptive  right  would  be  against  the  public  interest. 
On  the  facts  in  this  case,  the  Presiding  Examiner  finds 
that  two  rates  in  the  Central  Bate  Zone  based  on  sepa¬ 
rate  contracts  for  the  ‘old’  and  ‘new’  gas  would  not  be 
in  the  public  interest  and  should  not  be  continued.” 
(Decision,  p.  99) 

“To  permit  Mississippi  to  have  two  rates  based 
allegedly  on  historical  contract  relationship  between 
United  and  Mississippi  without  regard  to  the  rights  of 
other  customers  in  the  same  class,  receiving  the  same 
service,  in  the  same  rate  zone  would  amount  to  unlaw¬ 
ful  discrimination  against  such  customers.”  (Decision, 

p.  100) 
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“The  situation  appears  to  have  been  that  pending 
the  outcome  of  the  Commission’s  investigation.  United 
and  Mississippi,  for  metering  and  billing  purposes,  re¬ 
garded  the  gas  delivered  to  Mississippi  as  separate  gas 
delivered  from  separate  and  different  sources.  The 
assumptions  relating  to  separate  billing  having  been 
established  to  be  incorrect,  separate  billing  should  be 
discontinued.”  (Decision,  p.  103) 

The  historical  background,  economic  reasons,  and  the 
basic  determinative  factors  upon  which  Mississippi  relies 
are  set  forth  at  length  in  its  Exceptions  to  Decision  of  Pre¬ 
siding  Examiner.  Mississippi’s  operations  have  been  de¬ 
signed  and  built  upon  the  maintenance  of  these  two  sepa- 
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rate  rate  relationships,  and  their  maintenance  is  necessary 
to  Mississippi’s  operations. 

The  Commission  further  erred  in  approving  the  Examin¬ 
er’s  statements  that: 

“The  rates  as  designed  by  the  Staff  witness  would 
eliminate  Rate  Schedules  PL-2,  PL-3  and  PL-4  for 
pipe-line  companies  in  the  Central  Rate  Zone  and  sub¬ 
stitute  a  single  uniform  rate  schedule.  United  renders 
only  one  service  to  pipelines  in  the  Central  Rate  Zone 
from  its  transmission  system  at  a  uniform  cost  and 
only  one  rate  should  apply  to  such  service.  Uniformity 
is  necessary  here  to  eliminate  discrimination.”  (De¬ 
cision,  p.  109) 

“The  Presiding  Examiner  finds  that  a  single  uni¬ 
form  rolled-in  rate  consisting  of  a  demand  charge  of 
75c  per  Mcf  per  month  and  a  commodity  charge  of  10c 
per  Mcf  applied  to  sales  to  pipeline  companies  served 
from  United’s  transmission  system  in  the  Central  Rate 
Zone,  including  Mississippi,  is  just,  reasonable,  and 
lawful  and  creates  no  undue  discrimination  against 
Mississippi”  (Decision,  p.  Ill) 

The  Commission  also  erred  in  approving  the  formal  find¬ 
ings  of  the  Examiner  which  are  made  in  support  of  these 
statements  in  the  text  of  the  Examiner’s  Decision:  Find¬ 
ings  (14),  (17),  (18)  and  (19). 


It  is  basic  to  Mississippi’s  position  in  this  case  that  the 
two  separate  rate  schedules  for  purchases  of  gas  from 
United’s  (1)  Northern  Area,  and  (2)  Gulf  Coast  sources  be 
maintained.  The  “old”  Northern 
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Area  gas  supply  contract  has  been  in  effect  for  over  25 
years — since  1929,  the  year  Mississippi’s  line  from  Perry- 
ville  to  St.  Louis  was  first  put  into  operation.  Mississippi’s 
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line  was  founded  on  this  contract,  and  Mississippi’s  pros¬ 
perity  and  growth  have  come  in  large  part  from  the  abund¬ 
ant  supplies  of  natural  gas  available  from  United  in  this 
Northern  Area.  It  was  only  in  the  latter  part  of  1952  that 
smaller  deliveries  of  “new”  high  cost  Gulf  Coast  gas  were 
required  to  be  made  available  from  United  in  order  to  care 
for  the  incremental  growth  on  Mississippi’s  system. 

Of  the  four  pipeline  companies  involved  in  this  case,  and 
purchasing  gas  from  United,  Mississippi’s  proportion  of 
“new”  Southern  Area  gas  to  “old”  Northern  Area  gas  is 
the  lowest,  54%,  compared  to  111%  for  Southern  Natural, 
267%  for  Texas  Eastern,  and  288%  for  Texas  Gas  (Ex.  No. 
79).  It  is  abundantly  clear,  therefore,  that  Mississippi  is 
unjustly  discriminated  against  by  the  “rolling-in”  of  costs 
as  that  recommended  by  the  Examiner  in  his  Decision,  as 
approved  by  the  Commission. 

The  Commission  accordingly  erred  in  destroying  Missis¬ 
sippi’s  historic  contract  relationship  for  the  purchase  of 
gas  from  United’s  separate  (1)  Northern  Area,  and  (2) 
Gulf  Coast  sources.  The  Commission  further  erred  in 
ordering  a  discriminatory  increase  in  the  charges  for  gas 
which  Mississippi  is  required  to  purchase  under  the  Com¬ 
mission’s  jurisdiction  from  United. 

IV. 

Contract  Provisions. 

The  Commission  erred  in  approving  the  Examiner’s  sub¬ 
sidiary  findings  modifying  Mississippi’s  separate  gas  pur¬ 
chase  contracts  with  United  so  as  to: 

(a)  Omit  the  provision  in  the  1945  contract  requiring 
United  to  supply  Mississippi  with  such  additional 
quantities  of  gas  as  Mississippi  might  nominate  up 
to  May  1, 1961  to  meet  its  requirements,  and  to 

(b)  Insert  a  minimum  72%  “take-or-pay-for”  provision 
in  Mississippi’s  existing  1945  Northern  Area  gas 
purchase  contract, 
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although  no  such  proposal  was  contained  in  Bate 

Schedule  PL-3  as  filed  by  United. 

The  Commission,  accordingly  erred  in  approving  the 
following  statements  of  the  Examiner  in  the  course  of  his 
Decision : 

(a)  As  to  the  additional  requirement  provision: 

“If  the  provisions  of  Mississippi’s  1945  agreement 
means  what  Mississippi  claims  they  mean,  such  pro¬ 
visions  would  afford  Mississippi  a  preferential  right 
which  would  be  discriminatory  as  respects  United’s 
other  customers. 

“The  Presiding  Examiner  finds  that  elimination  of 
such  provisions  are  not  in  violation  of  law  but  in  con¬ 
formity  therewith.”  (Decision,  p.  113) 

(b)  As  to  the  72%  take-or-pay-for  provision: 

“•  •  •  there  is  no  reason  why  the  tariff  provisions 
applicable  to  all  other  pipe-line  companies  in  the  Cen¬ 
tral  Bate  Zone  should  not  be  applicable  to  Mississippi. 

“The  Presiding  Examiner  finds  that  the  inclusion  of 
such  ‘take  or  pay  for’  provision  is  lawful,  just,  and 
reasonable.”  (Decision,  p.  114) 

The  burden  of  proof  is  upon  United  and  the  Commission 
to  justify  any  such  unilateral  change  in  the  contract.  Even 
if  the  same  rate  were  to  be  prescribed  for  purchases  under 
both  contracts  there  is  no  evidence  in  this  record  upon 
which  the  Commission  may  support  any  findings  modifying 
the  terms  and  conditions  of  the  contracts  under  which  these 
separate  purchases  are  made. 

V. 

Obdebed  Increase  m  Bates. 

The  Commission  erred  in  providing  in  its  Order  that 
United  should  within  twenty  days  make  an  appropriate 
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filing  covering  its  rates  and  charges  to  Mississippi  “con¬ 
sonant  with  the  provisions  of  the  Order  accompanying  the 
Decision  of  the  Presiding  Examiner  and  appearing  at  p. 
120  thereof.”  Since  the  Examiner  in  his  Decision 
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finally  concludes  that  United’s  rate  to  Mississippi  now  be¬ 
ing  collected  under  bond  should  be  increased  from  a  65c 
demand  and  9c  commodity  charge  as  signed  by  United  to 
a  75c  demand  and  10c  commodity  charge,  this  Order  posi¬ 
tively  requires  United  to  file  an  increase  in  its  rates  and 
charges  over  presently  filed  rate  schedules.  This  Order  is 
directly  contrary  to  the  positive  behest  of  Section  5(a)  of 
the  Natural  Gas  Act  (15  U.  S.  C.,  §717d(a))  which  states 
positively: 

“That  the  Commission  shall  have  no  power  to  order 
any  increase  in  any  rate  contained  in  the  currently 
effective  schedule  of  such  natural  gas  company  on  file 
with  the  Commission,  unless  such  increase  is  in  accord¬ 
ance  with  a  new  schedule  filed  by  such  natural  gas  com¬ 
pany.  . . 

Accordingly,  the  Commission  erred  in  approving  the 
statement  of  the  Examiner  in  his  Decision  that  “the  pro¬ 
viso  to  Section  5(a),  however,  would  not  preclude  the  Com¬ 
mission  from  eliminating  existing  unlawful  discrimination, 
undue  preference  and  unreasonable  rates”  (Decision,  p. 
115). 

The  Commission  erred  further  in  approving  the  Examin¬ 
er’s  formal  Finding  (20)  in  support  thereof  (Decision,  p. 
119). 

Nothing  in  the  terms  of  the  Natural  Gas  Act,  its  legisla¬ 
tive  history,  the  court  decisions  under  the  Act,  or  the  Com¬ 
mission’s  previous  decisions  provides  any  basis  for  the 
exercise  of  any  such  power  by  the  Commission. 

First,  no  reliance  may  be  had  on  Section  4(b)  of  the  Act 
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cited  by  the  Examiner  and  approved  by  the  Commission. 
This  section  merely  specifies  a  prohibition  on  the  action  to 
be  taken  by  a  natural  gas  company.  It  does  not  grant  any 
authority  to  the  Commission. 

Second,  the  legislative  history  of  the  Act  indicates  no 
basis  for  the  Examiner’s  proposed  construction.  The  limit¬ 
ing  proviso  was  inserted  in  the  Act  in  the  Senate,  June  7, 
1938,  on  the  motion  of  Senator  Bulkley  of  Ohio  without 
debate  (83  Cong.  Rec.  8347).  It  was  concurred  with  in  the 
House,  June  13, 1938,  Congressman  Lea  of  California  (the 
House  sponsor)  making  the  following  statement  (83  Cong. 
Rec.  9101) : 

“Mr.  Fadis.  That  amendment  provides  that  a  gas  com¬ 
pany  may  apply  for  an  increase  in  rates  by  filing  a 
schedule. 
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“Mr.  Lea.  It  provides  that  the  rates  shall  not  be  made 
higher  than  the  schedule  asked  for  by  the  company. 
The  purpose  of  the  Senate  amendment  was  to  prevent 
any  company’s  rates  being  raised  over  their  objection, 
with  the  idea  of  stifling  competition  with  a  competitor. 
This  means  that  the  rates  of  the  gas  company  will  not 
be  raised  higher  than  their  shedules.” 

As  the  Commission  has  since  indicated,  there  is  nothing 
in  this  legislative  background  to  indicate  that  this  proviso 
should  be  given  “any  meaning  other  than  that  generally 
given  to  these  words”  {Re  Atlantic  Seaboard  Corporation, 
94  PUR  NS  235,  256  (1952)). 

The  decisions  which  the  Examiner  cited  and  the  Commis¬ 
sion  approved  are  not  apposite  and  do  not  serve  as  a  basis 
for  justifying  the  arbitrary  power  which  the  Examiner 
seeks  to  assert  on  behalf  of  the  Commission. 

The  one  Court  of  Appeals  decision  quoted  by  the  Exam¬ 
iner,  Michigan  Consolidated  Gas  Company  vs.  Panhandle 
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Eastern  Pipeline  Company,  173  F.  2d  784,  789  (6th  Cir., 
1949)  did  not  involve  a  rate  matter — it  being  only  con¬ 
cerned  on  appeal  with  an  allocation  and  continued  delivery 
of  certain  quantities  of  gas  by  Panhandle  to  Michigan  Con¬ 
solidated.  The  reference  to  the  Supreme  Court’s  decision 
in  the  original  Natural  Gas  Pipeline  case,  315  U.  S.  575,  586 
(1942)  is  also  inapposite  since  that  case  involved  a  re¬ 
duction  in  rates  and  not  an  ordered  increase.  No  court  has 
therefore  indicated  that  the  Commission  possesses  the 
power  which  the  Commission  seeks  to  exercise  in  this  in¬ 
stance. 

The  Commission  erred  in  finding  that  these  decisions 
support  this  position: 

Detroit  vs.  Panhandle  Eastern  Pipe  Line  Company,  73 
PUR  NS  371  (1947), 

Re  Atlantic  Seaboard  Corporation,  94  PUR  NS  235 
(1952), 

Re  Colorado  Interstate  Gas  Company,  95  PUR  NS  97 
(1952), 

Re  Northern  Natural  Gas  Company,  9  PUR  3d  8  (1955). 

The  Commission  has  several  times  sought  to  have  this 
proviso  eliminated  from  the  Act,  citing  in  each  case  its  lack 
of  power  in  this  respect  (Annual  Report,  1954,  p.  170) : 
*‘7.  Natural  Gas  Act — Amendments  to  section  5(a). — 
That  section  5(a)  of  the  Natural  Gas  Act  be  amended 
to  provide  express 
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authorization  for  the  Commission  (1)  to  increase  rates 
where  necessary  to  correct  undue  discrimination;  and 
(2)  to  allocate  gas  among  customers  of  a  natural-gas 
company  in  periods  of  shortage.” 

See  also : 

Annual  Report,  1953,  p.  154. 

Annual  Report,  1952,  p.  152. 

Annual  Report,  1951,  p.  145. 
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In  its  recent  report,  June  1,  1955  on  the  Magnnson  Bill 
(S.  1880)  in  the  present  session  of  Congress,  which  pro¬ 
posed  to  give  such  power  to  the  Commission,  the  Commis¬ 
sion  said  (Hearings  before  Senate  Committe  on  Interstate 
and  Foreign  Commerce,  on  S.  712,  et.  aL,  May-June,  1955, 
p.  1177) : 

“4.  The  Commission  is  in  agreement  with  the  pro¬ 
posal  that  it  be  given  authority  to  increase  rates  where 
necessary  to  correct  undue  discrimination.  The  author¬ 
ity  is  deemed  necessary  to  implement  the  Commission’s 
present  ratemaking  authority.  There  are  occasions 
where  a  natural-gas  company  favors  one  purchasing 
community  or  company  as  against  another  that  it 
would  be  more  appropriate  in  order  to  avoid  discrimi¬ 
nation  to  order  an  increase  in  one  rate  rather  than  a 
decrease  in  several  and  at  the  same  time  permit  the 
natural-gas  company  a  reasonable  rate  of  return.  The 
Commission’s  recommendation  that  it  be  given  author¬ 
ity  to  raise  rates  to  remove  discrimination  is  necessary 
if  the  Commission  is  to  effectively  regulate  a  rate 
structure  based  on  zones  and  otherwise  remove  inequi¬ 
ties.”  [Emphasis  supplied.] 

There  is,  accordingly,  no  basis  in  either  (1)  the  legisla¬ 
tive  history,  (2)  the  Court  or  Commission  decisions,  or  (3) 
the  Commission’s  legislative  recommendations  to  Congress 
to  indicate  that  the  Commission  has  the  authority  which  the 
Commission  here  seeks  to  exercise.  In  fact,  all  this  material 
indicates  positively  that  the  Commission  does  not  have  this 
power. 
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B.  Grounds  for  Vacation  and  Modification. 

In  support  of  Mississippi’s  request  that  the  Order  of  the 
Commission  issued  November  8, 1955  should  be  vacated  and 
modified  pursuant  to  Section  1.34  of  the  Commission’s 
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Rules  of  Practice  and  Procedure,  Mississippi  sets  forth 
herein  matters  which  have  arisen  since  the  hearings  in  this 
case. 

Since  the  closing  of  the  record  and  the  submission  of  this 
case  on  oral  argument  September  29,  1955 : 

1.  The  Commission  on  October  24,  1955  issued  its  Or¬ 
ders  in  Union,  Sun  and  Forest  Oil  cases  indicating 
that  mere  comparative  contract  prices  are  insuffici¬ 
ent  to  meet  a  natural  gas  company’s  burden  of  proof 
as  a  basis  for  securing  increased  rates. 

2.  United  on  September  30, 1955  filed  revised  FPC  Gas 
Tariff  Sheets  providing  for  drastic  over-all  rate  in¬ 
crease  for  its  jurisdictional  pipeline  sales  increasing 
the  rates  and  charges  for  its  sales  to  Mississippi  by 
$937,378  per  year  to  be  effective — after  suspension 
April  1,  1956. 

If  the  Commission’s  criteria  enumerated  in  its  Orders  in 
the  Union,  Sun  and  Forest  Oil  cases  are  to  prevail  and  an 
orderly  system  of  naural  gas  company  rate  regulation  is  to 
continue,  a  stay,  vacation  or  modification  of  the  Commis¬ 
sion’s  Order  must  be  issued  in  these  proceedings. 

New  Commission  Orders. 

Mississippi  raises  the  question  as  to  whether,  in  view  of 
the  Commission’s  recent  Orders  in  the  Union,  Sun  and 
Forest  Oil  cases,  findings  can  be  made  to  sustain  the  allow¬ 
ance  for  the  cost  of  purchased  gas  used  in  establishing 
United’s  rate  herein  to  Mississippi  (Re  Union  Oil  Com¬ 
pany,  et  al.,  Docket  Nos.  G-4331,  et  aJL ;  Re  Sun  Oil  Company, 
et  al.,  Docket  No.  G-8288,  et  aL ;  Re  Forest  Oil  Corporation, 
Docket  No.  G-5510,  Orders  issued  October  24,  1955). 

In  the  cost  of  service  in  this  proceeding  the  Staff  and 
Examiner  adopted  and  the  Commission  approved  a  sum  of 
$89,218,255  as  representing  the  cost  to  United  of  purchased 
gas,  out  of  a  total  cost  of 
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service  of  $143,628,905  (Ex.  No.  77-B).  Accordingly,  this 
cost  of  United’s  purchased  gas  represented  approximately 
60%  of  the  total  cost  of  service  used  as  a  basis  for  estab¬ 
lishing  rates  applicable  to  Mississippi. 

Out  of  its  total  gas  purchases,  $17,000,000  or  approxi¬ 
mately  20%  was  purchased  from  its  100%  affiliate  Union 
(Item  U,  pp.  90-95;  R.  4345).  The  contracts  under  which 
this  gas  is  purchased  lack  the  essential  element  of  arm’s 
length  bargaining  and  the  Examiner  so  found  (Decison,  pp. 
45-59).  United  and  Union  both  are  wholly  owned  subsidi¬ 
aries  of  United  Gas  Corporation  and  have  to  a  large  extent 
a  common  set  of  officers  and  directors  (R.  4345). 

In  order  to  develop  the  pertinent  information  respecting 
this  amount  of  $17,000,000  representing  purchases  of  gas 
from  Union,  Mississippi  made  an  extensive  investigation 
and  inquiry  into  these  100%  affiliated  gas  purchase  costs. 
An  analysis  of  Union  purchases,  approximately  $10,340,348, 
was  made  and  based  on  this  study  it  was  indicated  that  at 
least  $4,761,901  of  excessive  gas  costs  should  have  been  dis¬ 
allowed  (Ex.  Nos.  163,  165). 

This  analysis  indicated  that: 

1.  There  was  an  absence  of  arm’s  length  bargaining  in 
the  making  of  the  contracts  between  Union  and 
United  (Decision,  pp.  45-59). 

2.  United’s  own  contract  prices  provided  the  sole  basis 
for  determining  United’s  own  allowable  purchased 
gas  costs  including  its  gas  purchase  costs  from  its 
100%  affiliate  Union  (R.  3518-3519). 

3.  The  method  approved  by  the  Commission  and  em¬ 
ployed  in  the  Panhandle  case  was  not  applied  in 
these  proceedings  (Decision,  pp.  60,  61,  62). 

4.  The  only  standard  used  by  the  Examiner  and  ap¬ 
proved  by  the  Commission  was  a  comparison  of 
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Union  prices  with  the  prices  which  United  pays  non- 
affiliated  producers  (Decision,  p.  59). 

5.  No  testimony  of  any  sort  placed  in  record  as  to 

(a)  prices  paid  by  “ outside’ ’  purchasers  and  sell¬ 
ers  (other  than  United  and  Union)  in  the 
fields  from  which  United  purchases  gas  from 
Union; 
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(b)  the  competitive  value  of  other  fuels,  either  in 
the  field  areas  where  the  purchases  are  made, 
or  in  the  market  areas  to  which  United’s  gas 
is  ultimately  delivered;  or 

(c)  cost  data  of  any  kind  tending  to  show  the  ex¬ 
penses,  profits  rate  of  return  or  financial  re¬ 
sults  from  Union’s  100%  affiliated  sales  to 
United. 

Based  on  these  statements  by  the  Examiner  and  lacking 
any  semblance  of  such  evidence,  it  is  plain  that  under  the 
regulatory  criteria  which  the  Commission  has  laid  down  in 
the  Union,  Sun  and  Forest  Oil  cases,  United’s  requested 
rate  increase,  Docket  No.  G-2019  must  fail,  and  the  rates 
approved  in  this  pro  forma  manner  by  the  Commission 
must  be  stayed  and  set  aside. 

In  each  of  the  Union,  Sun  and  Forest  Oil  cases,  the  Com¬ 
mission  pointed  out  that  extensive  data  had  been  received 
in  the  proceedings,  setting  forth  in  the  Union  OH  case  that 
a  compilation  of  138  contracts  (a)  of  independent  pro¬ 
ducers  located  in  the  pricing  area  involved,  (b)  entered  into 
since  1952  (c)  each  being  for  a  period  of  five  years. 

In  the  tabulation  of  the  prices  of  the  selected  138  con¬ 
tracts  evidence  presented  by  Union  Oil  purported  to  show 
that  the  prices  were  in  accordance  with  the  provisions  of 
the  contracts,  whether  or  not  any  of  the  contracts  were  sus¬ 
pended  by  the  Commission.  The  witness  who  prepared  the 
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exhibits  reflecting  the  statistics  relative  to  the  138  contracts 
stated  that  twelve  interstate  pipeline  natural  gas  companies 
including  Union  had  entered  into  84  contracts  for  the  pur¬ 
chase  of  natural  gas  prior  to  November  1,  1954  at  a  price 
of  17c  per  Mcf  or  more.  Such  contracts  were  stated  to  be 
for  sales  and  deliveries  of  gas  in  the  pricing  area  specified 
in  the  Transco  contracts  with  Union  Oil  concerned.  The 
witness  also  stated  that  a  price  range  of  from  17c  to  18c 
was  “the  most  popular  price,  statistically  speaking.” 

In  the  case  of  each  of  these  138  contracts  the  price  shown 
was  the  total  price  paid  by  the  buyer,  including  the  current 
Louisiana  gathering  tax,  plus  any  dehydration,  gathering, 
or  special  charges  which  buyer  was  obligated  to  pay.  These 
contracts  were  selected  by  Union  Oil  and  adduced  in  evi¬ 
dence  as  comparable  to  the  contracts  involved  in  that  pro¬ 
ceeding,  the  other  applicants  here  adopting  the  same  view 
as  Union  Oil  in  support  of  their  claims  for  the  increases 
sought. 
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In  spite  of  this  extensive  compilation  the  Commission 
stated  that  “the  evidence . . .  submitted . . .  does  not  convince 
us,”  that  the  proposed  rate  was  just  and  reasonable.  In 
this  connection  the  Commission  stated : 

“The  exhibit  submitted  by  applicants  to  show  rela¬ 
tive  field  prices  is  merely  a  numerical  listing  of  contract 
prices  for  gas  sold  within  the  pricing  area  and  is  in¬ 
sufficient  to  justify  the  proposed  increases.” 

In  supporting  its  statement  that  the  evidence  submitted 
was  not  convincing  the  Commission  stated  that : 

“In  dealing  with  the  rates  of  interstate  pipeline 
companies,  we  have  pointed  to  the  burden  placed  by 
Section  4  (e)  of  the  Act  upon  those  natural  gas  com- 
panies  seeking  approval  for  rate  increases  and  in  ap¬ 
propriate  cases  have  pointed  to  the  failure  of  some 
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companies  to  present  evidence  which  would  justify  the 
increases,  for  which  reason  we  have  denied  applications 
for  approval,  and  in  these  actions  we  have  judicial  ap¬ 
proval  ( Mississippi  River  Fuel  Corp.,  v.  F.  P.  C.,  121 
F.  2d  159,  165  (C.  A.  8,  19413.)  The  independent  pro¬ 
ducers  which  are  applicants  herein  are  under  the  same 
burden  as  interstate  pipeline  companies  to  justify  any 
proposed  rate  increases,  even  if  their  operations  may 
differ/ * 

It  is  sufficient  to  say  that  the  quotation  in  Mississippi 
River  Fuel  Corp.  vs.  Federal  Power  Commission,  121  F. 
2d  159, 165  (8th  Cir.,  1941)  states  plainly: 

“Petitioner  [Mississippi!  produced  no  evidence  to 
show  the  value  of  its  property  used  and  useful  in  its 
operations  for  serving  its  customers  under  the  pro¬ 
posed  rates  and  charges.  It  made  no  proof  of  operating 
costs  in  rendering  that  service,  nor  what  would  con¬ 
stitute  a  reasonable  rate  of  return  on  the  property  so 
used.  In  the  absence  of  such  proof,  it  can  not  be  said 
that  the  petitioner  sustained  the  burden  of  proof  im¬ 
posed  upon  it.  The  orders  appealed  from  are  therefore 
affirmed.” 

See  also : 

Re  Sun  Oil  Company,  et  ad.,  Docket  Nos.  G-8288  et  ad., 
issued  October  24, 1955 ; 

Re  Forest  Oil  Corporation,  et  al..  Docket  No.  G-5510, 
order  issued  October  24, 1955. 
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Since  in  this  proceeding  even  less  evidence  was  introduced 
into  the  record,  there  being  no  evidence  of  any  sort  as  to 
field  prices  paid  by  other  pipelines,  the  increase  sought  to 
be  collected  by  United  should  be  denied  as  unjustified.  Not 
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only  are  there  no  prices  in  the  record  of  prices  paid  by  other 
purchasers  and  sellers  in  the  fields  from  which  United  pur¬ 
chases  gas  from  Union,  but  even  as  to  the  sales  of  gas  by 
Union  to  United  the  record  is  wholly  devoid  of  data  or 
evidence  as  to  volumes  of  such  sales,  comparative  value  of 
other  fuels,  the  acreage  or  reserves  dedicated,  or  cost  data 
of  any  kind. 

If  the  regulatory  criteria  announced  by  the  Commission 
in  the  Sun,  Union  and  Forest  Oil  cases  is  to  serve  as  a  use¬ 
ful  guide  in  future  rate  proceedings,  either  the  increase 
sought  to  be  collected  by  United  from  Mississippi  here  must 
be  denied  as  unjustified  and  the  proceedings  dismissed,  or 
the  proceedings  must  be  reopened  for  additional  evidence 
upon  which  to  sustain  the  Examiner’s  findings  as  approved 
by  the  Commission. 

United’s  New  Filing 

On  the  day  subsequent  to  oral  argument  in  these  pro¬ 
ceedings,  United  filed  with  the  Commission  on  September 
30,  1955  certain  revised  FPC  Gas  Tariff  Sheets  providing 
for  a  drastic  overall  rate  increase  of  $9,978,000  sharply 
above  even  the  rates  about  which  Mississippi  has  com¬ 
plained  throughout  these  proceedings  (Docket  No.  G-9547). 
By  Commission  order,  the  increase  was  suspended  to  April 
1, 1956  but  may  become  effective  at  that  time  upon  United’s 
motion.  United  undoubtedly  will  so  move. 

As  a  consequence  of  this  co-development: 

1.  The  effective  period  of  the  rates  ordered  by  the  Com¬ 
mission  in  this  proceeding  will  only  be  about  four 
months,  i.e.,  from  November  28,  1955  to  March  31, 
1956.* 


*  The  Commission’s  Order  provides  that  United  is  to  file  new  schedules  “with¬ 
in  twenty  (20)  days  of  the  issuance  of  this  Order.”  The  Order  was  issued 
November  8, 1955;  the  20  day  period  accordingly  expires  November  28,  1955. 
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2.  Effective  April  1,  1956,  an  increase  of  nearly 
$1,000,000  a  year,  in  the  cost  of  Mississippi’s  gas 
from  United,  will  become  applicable  (Statements 
G-1.7,  G-2.7  filed  by  United  September  30,  1955, 
Docket  No.  G-9547). 
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This  increase  is  in  addition  to  the  increase  of  $1,349,183 
over  the  rates  in  effect  prior  to  January  3,  1953,  resulting 
from  the  rate  authorized  by  the  Commission’s  Order  in 
these  proceedings : 


Percent  rates  Demand  Commodity  Amount 

PL-2 _ $1.30  12y2*  $  7,865,554 

PL-3 _  65*  9*  7,836,620 

Total _  $15,702,174 

Proposed  rates 

PL-C _ $1.10  10%*  $16,639,553 


Difference  (Increase) _  $  937,379 

United’s  filing  for  increased  rates  was  forecast  by  Missis¬ 
sippi’s  President  over  a  year  ago.  In  a  statement  to  the 
Commission  he  said  (Hearings,  16,  954;  E.  3034-3035) : 

“Mississippi  wants  a  rate  determination  of  United, 
if  one  is  made  at  all,  that  has  some  stability  to  it,  so 
that  we  will  not  be  reducing  rates  this  year  and  asking 
for  rate  increases  next  year. 

“Mississippi  has  just  concluded,  in  behalf  of  itself, 
a  rather  prolonged  rate  matter  involving  one  or  two 
more  cases.  We  do  not  want  to  live  under  that  situa¬ 
tion  again,  and  our  customers  and  the  people  that  buy 
from  us  I  am  sure  don’t  want  to  live  under  it  again. 

“We  want  the  rates  from  our  system,  and  the  rates 
in  our  community  to  have  some  stability,  not  jumping 
up  and  down  every  year,  or  less,  and  involving  the  im¬ 
poundment  of  tremendous  sums  of  money,  and  tre- 
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mendous  expense  and  work  on  the  part  of  the  com¬ 
panies,  this  Staff,  and  this  Commission. 

“We  feel  there  is  no  need,  and  we  are  opposed  to 
expediently  getting  rid  of  this  case,  bnt  asking  for  one 
that  may  be  right  down  the  road,  and  because  of 
United’s  tremendous  purchases  and  sales,  and  because 
of  its  effect  on  many,  many  areas  from  Boston  to  Cor¬ 
pus  Christi,  to  St  Louis,  to  Pittsburgh,  to  Cleveland,  it 
would  seem  to  me  that  this  would  be  a  case  where  we 
could  establish  a  rate  that  had  some  stability  to  it,  and 
evolve  and  establish  some  principles  in  rate  determina¬ 
tion  that  have  some  stability  and  soundness  to  them, 
and  that  can  be  tested  in  court  by  appeal,  if  necessary. 
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“For  that  reason,  we  are  opposed  to  expediently 
working  out  a  temporary  situation  which  we  feel  is 
terribly  temporary,  and  apparently  United  has  appre¬ 
hension  about  it,  too. 

“The  effect  of  such  a  situation,  if  we  would  get  a  re¬ 
duction,  we  would  pass  it  on,  and  United  files  again, 
we  would  file,  pass  the  incraese  on,  or  spend  another 
five  years  impounding  monies.  ’ ’ 

Summaby 

On  the  merits  in  this  proceeding  Mississippi  has  been 
gravely  prejudiced  by  the  Examiner’s  finding  of  a  cost  of 
service  based  on  arbitrarily  increased  costs  of  gas  pur¬ 
chased  from  United’s  100%  producing  affiliate,  Union. 
Thus,  no  proper  basis  exists  for  determining  a  cost  of  serv¬ 
ice  upon  which  any  final  rate  determination,  either  as  to 
Mississippi  or  any  other  of  United’s  pipeline  customers, 
may  be  founded. 

In  addition,  it  is  Mississippi’s  position  that  any  sort  of 
a  cost  allocation  would  show  a  substantial  differential  in 
the  cost  of  Mississippi’s  purchases  of  gas  under  its  “old” 
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low  cost  contract  sources  of  supply  from  United’s  Northern 
Area  (PL-3)  and  under  United’s  “new”  higher  cost  con¬ 
tract  source  of  supply  from  the  Gulf  Coast  via  United’s 
newly  constructed  G-1447  facilities  (PL-2).  No  sufficient 
justification  has  been  shown  on  the  record  here  so  as  to 
warrant  disregarding  the  terms  of  the  contracts  and  this 
differential  in  rates  under  which  Mississippi’s  purchases 
have  been  made.  This  is  particularly  true  in  view  of  the 
serious  discrimination  which  exists  if  the  results  of  the 
Commission  Staff’s  proposals  are  taken  as  a  basis  of  rate 
making. 

Further,  it  is  Mississippi’s  belief  that  no  sufficient  basis 
has  been  shown  on  the  record  for  (a)  abrogating  Missis¬ 
sippi’s  privileges  to  call  on  United,  until  May  1,  1961,  to 
meet  its  future  gas  supply  requirements,  and  (b)  for  im¬ 
posing  a  72%  minimum  take-or-pay-for  requirement  on  all 
of  Mississippi’s  purchases  of  gas  from  United. 

Sections  4(e)  and  5(a)  deny  the  Commission  power  “to 
order  any  increase  in  any  rate  contained  in  the  currently 
effective  schedule”  of  a  natural  gas  company  “on  file  with 
the  Commission,  unless  such  increase  is  in  accordance  with 
a  new  schedule  filed  by  such  natural  gas  company.”  A  rate 
in  excess  of  65^  demand  charge  and  9i  commodity 
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charge  for  United’s  “old”  Northern  Area  (PL-3)  gas 
would  be  unlawful. 

In  addition  to  these  errors  in  the  record  as  submitted,  if 
the  Commission’s  new  policy  enumerated  in  the  Union,  Sun 
and  Forest  Oil  cases  is  to  prevail,  the  proposed  rate  increase 
sought  to  be  collected  from  Mississippi  by  United  must  be 
set  aside  as  unjustified  and  unsupported  by  the  evidence. 
In  addition,  United’s  subsequent  rate  increase  filings  to  be 
effective  April  1,  1956,  now  make  necessary  a  complete  re¬ 
consideration  of  United’s  rates  in  this  proceeding. 
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Conclusion 

As  indicated  in  the  Specifications  of  Errors  and  Grounds 
for  Vacation  and  Modification,  the  Commission  in  sustain¬ 
ing  the  Decision  of  the  Examiner  has  made  findings  of  fact 
contrary  to  the  evidence  and  failed  to  make  other  findings 
of  fact  sustained  by  the  uncontroverted  evidence  in  the 
record.  The  Commission  has  erred  in  holding  that  United 
has  sustained  the  burden  of  proof  cast  upon  it  by  the  Act. 
The  Commission  has  erred  in  reaching  conclusions  based 
on  such  erroneous  findings  so  as  to  vitiate  the  legality  of  its 
Order  issued  November  8, 1955.  In  making  such  erroneuos 
findings  and  failing  to  make  findings  supported  by  the  un¬ 
controverted  evidence,  and  issuing  its  Order  affirming  the 
Examiner’s  Decision  thereon,  the  Commission  has  com- 
mited  error  which  pervades  its  entire  Order. 

Wherefore,  Mississippi  prays  that  the  Commission  will 
grant  rehearing  of  its  Order  issued  November  8, 1955  in  this 
matter  and  upon  such  rehearing  will  modify  its  Order  by 
reopening  the  case  for  addi- 
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tional  hearings;  and  the  Commission  should  grant  such 
other  and  further  relief  as  appears  appropriate  and  re¬ 
quired  in  the  premises. 

Respectfully  submitted, 


A.  W.  Manley,  Hendren  &  Andrae,  by 

C.  L.  Burt,  John  H.  Hendren, 

407  North  Eighth  Street,  105  West  High  Street, 
St.  Louis  1,  Missouri.  Jefferson  City,  Missouri. 


Hogan  &  Habtson,  by 
G.  D.  Horning,  Jr., 
Colorado  Building, 
Washington,  D.  C. 


Dougherty  &  White,  by 
William  A.  Dougherty, 
Henry  F.  Lippitt,  2nd, 

30  Rockefeller  Plaza, 

New  York  20,  New  York. 
Attorneys  for  Mississippi 
River  Fuel  Corporation. 
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Excerpt  from  the  Statement  of  Jerome  K.  Kuykendall 
in  the  Hearings  before  the  Committee  on  Interstate 
and  Foreign  Commerce,  House  of  Representatives — 
Eighty-Fourth  Congress,  First  Sess.,  on  H.  R.  4560, 
Harris  Bill,  to  Amend  the  Natural  Gas  Act,  March  22, 
1955  (pp.  59-60). 

‘Mr.  Williams.  One  more  question:  This  bill  deals  sepa¬ 
rately  with  producer  subsidiaries  of  pipline  companies? 
Mr.  Kuykendall.  Yes. 

Mr.  Williams.  Does  it  treat  them  in  the  same  manner  as 
an  independent  producer? 

Mr.  Kuykendall.  No.  I  think  it  treats  the  pipeline’s  affili¬ 
ated  companies  which  are  in  the  production  business  just 
as  though  the  pipeline  company  and  the  affiliated  production 
company  were  all  one  company. 

Mr.  Williams.  Even  though  the  producer  may  be  a  sepa¬ 
rate  corporate  entity  from  the  pipeline  company? 

Mr.  Kuykendall.  That  is  right.  If  they  are  affiliated,  then 
we  look  through  the  corporate  veil  and  consider  them  for  all 
intents  and  purposes  a  pipeline  company. 

Mr.  Williams.  Is  there  a  valid  reason  for  that? 

Mr.  Kuykendall.  Yes,  because  there  is  no  presumption  of 
arm’s  length  bargaining  between  two  affiliated  companies. 
It  might  be  possible  that  they  would  collusively  jack  up  the 
price  of  the  gas  which  the  affiliate,  the  producing  company, 
sold  to  the  pipeline  company.  That  is  something  which 
should  be  scrutinized  very  closely. 

Mr.  Williams.  An  affiliate  producer  quite  often  may  be 
just  one  of  the  many  suppliers  to  the  pipeline  company. 
If  it  were  the  only  suppliers  to  the  pipeline  company,  per¬ 
haps  yes,  but  if  it  is  one  of  many,  I  fail  to  see  why  it  should 
not  be  considered  as  an  independent  producer. 

What  would  be  the  difference  between  its  status  and  the 
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status  of  another  company  supplying  the  same  pipeline 
company? 

Mr.  Kuykendall.  The  difference  is  that  when  affiliates 
deal  with  each  other,  it  is  largely  a  question  of  taking  money 
out  of  one  pocket  and  putting  it  in  the  other,  and  there  is 
not  the  inducement  for  hard  negotiation  and  arm’s-length 
bargaining  that  there  is  between  people  who  really  are 
dealing  in  that  manner.’  [Emphasis  supplied.] 
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UNITED  STATES  OF  AMEBICA 
FEDEBAL  POWEB  COMMISSION 

Before  Commissioners : 

Jerome  K.  Kuykendall,  Chairman ;  Claude  L.  Draper, 
Seaborn  L.  Digby,  Frederick  Stueck  and 
William  B.  Connola. 

La  the  Matters  of 
United  Gas  Pipe  Line  Company 
Docket  Nos.  G-1142,  G-2019,  et  al 

Order  Denying  Application  For  Rehearing 
Adopted:  January  5,  1956  Issued:  January  6,  1956 

Application  for  rehearing  of  the  order  of  the  Commission 
issued  November  8,  1955,  in  these  matters  modifying  and 
affirming  as  modified  the  initial  decision  of  the  Presiding 
Examiner  herein  was  filed  by  Mississippi  Biver  Fuel  Cor¬ 
poration  on  December  7, 1955. 

The  Commission  finds'. 

The  assignments  of  error  and  grounds  for  rehearing, 
vacation,  and  modification  of  the  November  8,  1955, 
order  set  forth  no  new  facts  and  no  principles  of  law 
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which  either  were  not  fully  considered  by  the  Commis¬ 
sion  when  it  adopted  the  said  order,  or  which  having 
been  now  considered  warrant  any  change  in,  vacation, 
or  modification  of  such  order. 

The  Commission  orders: 


The  application  for  rehearing  filed  by  Mississippi  River 
Fuel  Corporation  on  December  7,  1955,  be  and  it  is 
hereby  denied. 


By  the  Commission. 


Leon  M.  Fuquay, 
Secretary. 
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UNITED  STATES  OP  AMERICA 
FEDERAL  POWER  COMMISSION 

Before  Commissioners: 

Jerome  K.  Kuykendall,  Chairman;  Claude  L.  Draper, 
Seaborn  L.  Digby,  Frederick  Stueck  and 
"William  R.  Connole. 

In  the  Matters  of 
United  Gas  Pipe  Line  Company 
Docket  Nos.  G-1142,  G-2019,  et  aX.  and  G-9547 

Order  Allowing  Tariff  Sheets  To  Take  Effect 
Adopted:  January 5, 1956  Issued:  January 6, 1956 

By  order  issued  November  8, 1955,  in  Docket  Nos.  G-1142, 
G-2019,  et  aX.,  the  Commission  modified  and  affirmed  as 
modified  the  initial  decision  of  the  Presiding  Examiner  in 
these  matters  requiring  United  Gas  Pipe  Line  Company 
(United),  within  20  days  from  the  issuance  of  the  order,  to 
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make  an  appropriate  filing  which  would  eliminate  Bate 
Schedule  PL-2  and  Bate  Schedule  PL-3  of  its  FPC  Gas 
Tariff,  Original  Volume  No.  1,  applicable  to  the  delivery 
and  sale  of  natural  gas  in  interstate  commerce  by  United 
to  Mississippi  Biver  Fuel  Corporation  (Mississippi)  for 
resale,  and  which  would  apply  to  Mississippi  a  single  rate 
schedule  which  would  be  just,  reasonable,  not  unduly  dis¬ 
criminatory  or  preferential. 

In  response  to  such  requirement,  United  filed  on  Novem¬ 
ber  16,  1955,  a  letter  calling  to  the  attention  of  the  Com¬ 
mission  the  filing  made  by  it  on  September  30, 1955,  which, 
in  addition  to  proposing  an  increase  in  certain  rates  for 
sales  of  natural  gas  subject  to  the  jurisdiction  of  the  Com¬ 
mission,  included  cancellation  notices  which  would  eliminate 
Bate  Schedule  PL-2  and  PL-3  and  would  substitute  there¬ 
for  Bate  Schedule  PL-C  which  would  then  cover  all  pipe 
line  sales  in  United’s  Central  Bate  Zone,  including  all  sales 
to  Mississippi.  The  September  30,  1955  filings  was  sus¬ 
pended  by  order  of  the  Commission  issued  October  26, 1955, 
in  Docket  No.  G-9547  until  April  1,  1956,  and  until  such 
further  time  as  such  tariff  might  be  made  effective  in  the 
manner  prescribed  by  the  Natural  Gas  Act. 

Further,  United’s  letter  states  that  with  respect  to  sales 
to  Mississippi  there  was  included  in  the  aforesaid  filing  in 
Docket  No.  G-9547  revised  title  sheet  to  United’s  FPC  Gas 
Tariff,  First  Bevised  Volume  No.  1,  together  with  First 
Bevised  Sheet  Nos.  54  and  57  to  United’s  FPC  Gas  Tariff, 
Original  Volume  No.  1,  under  which  notices  were  given  that 
effective  November  1,  1955,  or  such  other  date  as  may  be 
prescribed  by  the  Commission,  United’s  Bate  Schedules 
PL-2  and  PL-3  are  to  be  cancelled  and  from  and  after  the 
effective  date  of  such  cancellation,  sales  thereafter  made  to 
Mississippi  will  be  billed  under  Bate  Schedule  PL-C,  as  set 
forth  in  the  tariff,  and  which  is  the  presently  effective  rate 
for  sales  to  other  pipe-line  companies  in  United’s  Central 
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Bate  Zone.  United  further  called  the  attention  of  the  Com¬ 
mission  to  First  Revised  Sheet  No.  99  in  United’s  FPC  Gas 
Tariff,  First  Revised  Volume  No.  1,  entitled  “Index  of 
Maximum  Daily  Quantities  of  Pipe  Line  Companies”. 
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United  states  that  the  “foregoing  steps  constitute  full 
compliance”  with  the  Commission’s  order  issued  November 
8,  1955,  and  when  the  Commission  issues  appropriate  au¬ 
thorization  making  the  above  described  sheets  effective, 
United’s  Rate  Schedule  PL-C  will  thereupon  become  ap¬ 
plicable  to  all  pipe  line  sales  by  United  in  its  Central  Rate 
Zone,  including  United’s  sales  to  Mississippi. 

It  appears  that  if  the  foregoing  tariff  sheets,  are  made 
effective  Rate  Schedule  PL-2  and  PL-3  of  United’s  FPC 
Gas  Tariff,  Original  Volume  No.  1,  will  be  eliminated  thus 
making  applicable  to  Mississippi  a  single  rate  schedule 
which  would  be  just,  reasonable  and  not  unduly  discrimina¬ 
tory  or  preferential,  all  in  satisfactory  compliance  with 
the  requirement  of  November  8, 1955,  order  in  Docket  Nos. 
G-1142,  G-2019,  et  al. 

Upon  consideration  of  the  aforesaid  November  8,  1955, 
order,  United’s  letter  filed  November  16,  1955  in  response 
thereto,  United’s  filing  of  September  30, 1955,  and  the  order 
of  suspension  issued  October  26, 1955,  in  Docket  No.  G-9547, 
the  Commission  orders : 

(A)  The  revised  Title  Sheet  and  First  Revised  Sheet  No. 
99  to  United  Gas  Pipe  Line  Company’s  FPC  Gas 
Tariff,  First  Revised  Volume  No.  1,  and  First  Re¬ 
vised  Sheets  Nos.  54  and  57  to  United  Gas  Pipe  Line 
Company’s  FPC  Gas  Tariff,  Original  Volume  No.  1 
be  and  they  are  hereby  allowed  to  take  effect  as  of 
November  8,  1955,  all  in  satisfactory  compliance 
with  the  requirement  of  the  Commission’s  order  is- 
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sued  November  8, 1955,  in  the  proceedings  in  Docket 
Nos.  G-1142,  G-2019,  et  al. 

(B)  Except  to  the  extent  modified  herein,  the  order  of  the 
Commission  issned  October  26,  1955,  in  Docket  No. 
G-9547  shall  remain  and  continue  in  full  force  and 
effect,  subject  to  further  order  or  orders  of  the  Com¬ 
mission. 


(C)  This  order  is  without  prejudice  to  any  findings  or 
orders  which  have  been  or  may  hereafter  be  made 
by  this  Commission  in  any  proceeding  now  pending, 
or  hereafter  instituted,  by  or  against  United  Gas 
Pipe  Line  Company. 


By  the  Commission. 


LEON  M.  FTJQUAY 

Secretary. 
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Original  Volume  No.  I 
of 
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RATE  SCHEDULE  PL2 
PIPE  LINE  SERVICE  FOR 
MISSISSIPPI  RIVER  FUEL  CORPORATION 


1.  AVAILABILITY 


This  Bote  Schedule  is  available  to  Mississippi  Kiver  fuel 
Corporation  (hereinafter  called  "Buyer")  for  the  purchase  from  United 
Gas  Pipe  Line  Company  (hereinafter  called  "Seller")  of  natural  gas  at 
a  delivery  point  located  near  Perryville,  Louisiana,  for  resale,  where 
Buyer  has  executed  with  Seller  a  Service  Agreement. 


2.  APPLICABILITY  AND  CHARACTER  OF  SERVICE 


This  Bate  Schedule  shall  be  applicable  to  all  natural  gas 
delivered  by  Seller  to  Buyer  for  resale  under  a  Service  Agreement 
executed  for  service  under  this  Bate  Schedule.  Deliveries  of  gas 
hereunder  up  to  the  Maximum  Daily  Quantity  specified  in  the  Service 
Agreement,  shall  be  firm  gas  and  shall  not  be  subject  to  curtailment 
or  interruption  except  as  provided  in  Sections  11  and  12  of  the  General 
Terms  and  Conditions. 


3.  RATE 


To r  natural  gas  service  rendered  to  Buyer  each  month  under 
this  Bate  Schedule,  Buyer  shall  pay  Seller  the  sum  of  a  Demand  Charge 
and  a  Ccoaodity  Charge  determined  as  follows: 


(a)  Demand  Charge 

Par  MCP  of  Maximum  Dally  Quantity 
In  effect  during  the  billing  month 

(b)  CoBBodity  Charge 

Per  MCF  of  natural  gas  delivered 


$1*30  per  month 


12.5# 


4.  MINIMUM  BILL 


The.  annual  minimum  bill  for  a  contract  year  shall  consist  of 
(a)  the  sum  of  all  the  monthly  Demand  Charges  during  such  contract  year, 
plus  (b)  an  maount  equal  to  12.5#  multiplied  by  the  product  of  72?  of 
the  Msrlimm  Dally  Quantity  in  effect  the  contract  year,  and  365 

(except  that  for  the  first  contract  year  ending  November  1,  1952,  the 
wltlpllar  shall  be  the  number  of  days  in  the  first  contract  year). 
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RATE  SCHEDULE  PL2 
PIPE  LINE  SERVICE  FOR 
MISSISSIPPI  RIVER  FUEL  CORPORATION 
(Continued) 


4.  MINIMUM  BILL  (Continued) 

If  the  Maximum  Daily  Quantity  has  been  changed  during  the 
contract  year,  the  Maximum  Daily  Quantity  to  be  utilized  in  computing 
the  annual  minimum  bill  shall  be  the  weighted  average  of  the  Maximum 
Dally  Quantities  in  effect  during  the  contract  year,  giving  effect  to 
the  number  of  months  during  vhich  each  Maximum  Daily  Quantity  was  in 
effect. 

A  contract  year  shall  consist  of  a  period  of  12  consecutive 
months  beginning  on  November  1,  in  any  year,  except  that  the  period 
beginning  with  the  first  day  of  the  billing  month  following  the  date 
of  first  delivery  under  the  Service  Agreement,  and  ending  November  1, 
1952,  shall  be  considered  a  contract  year. 

Seller  shall,  within  60  days  from  the  end  of  a  contract  year, 
lender  to  Buyer  a  bill  for  any  additional  amounts  payable  by  reason  of 
the  annual  bill,  and  Buyer  shall  make  payment  to  Seller  there¬ 

for  within  60  days  from  the  date  of  billing. 

5.  MAXIMUM  DAILY  QUANTITY 

The  Maximum  Daily  Quantity  shall  be  the  maximum  volume  of 
gas  as  specified  in  the  Service  Agreement  which  Seller  is  obligated  to 
deliver  to  Buyer  under  this  Bate  Schedule  and  Buyer  is  entitled  to 
receive  on  any  one  day. 

I.  DEMAND  CHARGE  AND  ANNUAL  MINIMUM  BILL  ADJUSTMENTS 

If  Seller,  after  being  afforded  a  reasonable  opportunity  to 
do  so,  was  unable  to  deliver  to  Buyer,  during  any  one  or  more  days 
during  the  billing  month,  the  quantities  of  gas  requested  by  Buyer  on 
such  day  or  days,  up  to  the  Maximum  Daily  Quantity  in  effect  for  such 
billing  month,  then: 

(a)  The  Demand  Cnarge  for  such  billing  month  shall  be 
reduced  by  an  amount  equal  to  the  product  of  4.274 
and  the  total  aggregate  number  of  MCF  of  Seller's 
deficiencies  in  delivery  on  such  day  or  days,  and 
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RATE  SCHEDULE  PL2 
PIPE  LIHE  SERVICE  FOR 
MISSISSIPPI  RIVER  FUEL  CORPORATOR 
(CwUnfl 

I.  DEMAHD  CHARGE  AHD  ARRUAL  MIRIMUM  BILL  ADJUSTMERTS  (Coattast*) 

(b)  The  annual  minimum  bill  during  any  contract  year  In 
tdiich  such  Booth  or  Booths  occur,  shall  bo  reduced 
by  an  amount  equal  to  tbs  product  of  12.5#  and  the 
total  aggregate  comber  of  MCF  of  Seller's  deficiencies 
in  deUrexy  on  such  day  or  days  the  contract 

year,  in  addition  to  the  reduction  in  Demand  Charges 
effected  in  (a;  above. 


7.  IRITIAL  PERIOO 

Any  gas  delivered  under  this  Bate  Schedule  prior  to  the 
ccsnencemeot  of  the  First  contract  year  shall  be  paid  far  by  Buyer 
at  the  rate  of  16.77#  per  MCP. 

I.  MEASUREMENT  BASE 


A  "cubic  foot  of  gas",  for  the  jpurpoee  of  measurement  of  the 
gas  delivered  hereunder,  is  the  amount  or  gas  necessary  to  fill  a  cubic 
root  of  space  when  the  gas  is  at  a  base  pressure  of  ten  (10)  ounces 
gauge  pressure  above  fourteen  and  four-tenths  (14.4)  pounds  per  square 
inch  atmospheric  pressure  and  at  a  base  temperature  of  sixty  (60) 
degrees  Fahrenheit. 


For  the  purpose  of  measurement  and  computation  of  tbs  gas 
delivered  hereunder  the  atmospheric  pressure  shall  be  asstasd  to  be 
fourteen  and  four-tenths  (14.4)  pounds  par  square  inch  regardless  of 
the  actual  atmospheric  pressure  at  which  the  gas  is  delivered  and 
measured. 

Sections  1.3  and  3.2  of  the  General  Terns  and  Conditions 
shall  not  apply  to  this  Bate  Schedule. 

9.  DETERMINATION  OF  DELIVERIES 

If  gas  delivered  by  Sellar  to  Buyer  under  this  Bate  Schedule 
and  under  another  Bales  Bate .Schedule  of  Seller  is  delivered  through 
the  asms  measuring  facilities,  then  the  volxno  of  gas  delivered  under 
this  Bate  Schedule  on  any  day  shall  be  the  volume  of  gas  scheduled 
by  Buyer's  dispatcher  for  delivery  under  this  Bats  Schedule. 


by  Buyer's  dispatcher  for  delivery  under  this  Bats  Schedule. 

10.  HEAT  COHTERT 

Refer  to  Section  2.1  of  the  General  Terms  and  Conditions. 

11.  GERERAL  TERMS  ARD  CORDITIOMS 

All  of  tbs  General  Terms  and  Conditions  contained  in  this 
Original  Volune  No.  1  are  applicable  to  this  Bate  Schedule  and  are 

made  a  part  hereof  except  te  the  sMteait  otherwise  iadieaAedr  * 
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RATE  SCHEDULE  PL3 
PIPE  LINE  SERVICE 


1.  AVAILABILITY 

This  Bate  Schedule  is  available  to  Mississippi  River  Fuel 
Corporation,  Southern  Natural  Gas  Company,  Texas  Eastern  Transmission 
Corporation,  and  Texas  Gas  Transmission  Corporation  (each  of  which  is 
hereinafter  called . "Buyer")  for  the  ourchase  from  United  Gea  Pipe  Line 
Company  (hereinafter  called  "Seller")  of  natural  gas  for  resale  after 
transmission  through  Buyer's  pipe  line  system,  under  a  Service  Agreement 
between  Seller  and  Buyer  dated  prior  to  May  15,  1951. 


2.  APPLICABILITY  ANO  CHARACTER  OF  SERVICE 

This  Bate  Schedule  shall  be  applicable  to  all  natural  gas 
delivered  by  Seller  to  Buyer  for  resale  under  each  Service  Agreement 
executed  prior  to  May  15,  1951.  Deliveries  of  gas  hereunder  up  to  the 
volume  of  gas  Seller  is  obligated  to  deliver  to  Buyer  under  any  such 
Service  Agreement,  shall  be  firm  gas  and  shall  not  be  subject  to  cur¬ 
tailment  or  interruption  except  as  provided  in  Sections  11  and  12  of 
the  General  Terms  and  Conditions. 


3.  RATE 


For  natural  gas  service  rendered  to  Buyer  each  month  under 
tM n  Bate  Schedule,  Buyer  shall  pay  Seller  the  sum  of  a  Demand  Charge 
and  a  Coaaodity  Charge  determined  as  follows: 

(a)  Demand  Charge 

Per  MCF  of  Billing  Demand  $.65  per  month 

(b)  Coaaodity  Charge 

Per  MCF  of  natural  gas  delivered  9.0* 


4.  MINIMUM  MONTHLY  BILL 

The  Demand  Charge  for  the  month. 
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RATE  SCHEDULE  PL3 
PIPE  LINE  SERVICE 
(Coetleaed) 


5.  BILLING  DEMAND 

The  Billing  Demand  shall  be  the  largest  volume  of  gas  deliv¬ 
ered  by  Seller  to  Buyer  under  this  Bate  Schedule  on  any  day  during  the 
12-month  period  ending  with  the  billing  month. 


€.  OEMAND  CHARGE  ADJUSTMENT 

If  Seller  after  being  afforded  a  reasonable  opportunity  to  do 
so,  was  unable  to  deliver  to  Buyer  during  any  one  or  more  days  during 
the  billing  month  the  quantities  of  gas  requested  by  Buyer  on  such  day 
or  days,  up  to  the  MVMsg  Demand  otherwise  in  effect  during  the  month, 
the  Demand  Charge  for  such  billing  month  .shall  be  reduced  by  an  amount 
equal  to  the  product  of  2.14  and  the  total  aggregate  nwber  of  MC7  of 
Seller's  deficiencies  in  deliveries  during  such  month. 


7.  UNDEHYORATED  CAS  ADJUSTMENT 

In  eases  where  Seller  does  not  have  dehydration  facilities 
Installed  on  the  effective  date  of  this  Bate  Schedule,  Section  2.1 
(a)  of  the  General  Terms  and  Conditions  shall  not  apply  and  the  com¬ 
modity  charge  otherwise  payable  each  month  shall  be  reduced  by  an 
amount  equal  to  the  product  of  0.254  and  the  mber  of  K7  of  undehy¬ 
drated  gaa  delivered  to  Buyer  during  the  month. 


I.  QUANTITIES 


The  quantities  of  gas  which  Seller  .is  obligated  to  sell  and 
deliver  and  Buyer  is  obligated  to  purchase  and  receive  ah*n  be  tbs 
quantities  as  specified  in  the  Seryice  Agreement. 


988 


RATE  SCHEDULE  PL3 
PIPE  LINE  SERVICE 
(CoatiaMd) 


9.  DETERMINATION  OF  DELIVERIES 

If  gas  delivered  by  Seller  to  Buyer  under  this  Bate  Schedule 
and  under  another  sales  Bate  Schedule  of  Seller  is  delivered  through 
the  same  measuring  facilities,  then  the  volume  of  gas  delivered  under 
this  Bate  Schedule  on  any  day  shall  be  the  difference  between  the  total 
delivery  and  the  volume  of  gas  scheduled  by  Buyer's  dispatcher  for  de¬ 
livery  under  such  other  sales  schedule. 

Zf  gas  delivered  by  Seller  to  Buyer  under  this  Bate  Schedule 
and  under  a  transportation  Bate  Schedule  of  Seller  is  delivered  through 
the  same  measuring  facilities,  then  the  volume  delivered  under  this  Bate 
Schedule  on  any  day  shall  be  the  total  volume  delivered  less  the  volume 
delivered  by  Buyer  to  Seller  for  transportation  under  such  transporta¬ 
tion  Rate  Schedule. 


10.  MEASUREMENT  BASE 

Refer  to  Section  1.3  of  the  General  Terms  and  Conditions. 


11.  HEAT  CONTENT 


Refer  to  Section  2.1  of  the  General  Terms  and  Conditions. 


12.  GENERAL  TERMS  AND  CONDITIONS 

All  of  the  General  Terms  and  Conditions  contained  in  this 
Original  Volume  Mo.  1  are  applicable  to  this  Bate  Schedule  and  are 
made  a  part  hereof  except  to  the  «gtent  otherwise  indicated  Sts!,*** 
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UNITED  STATES  OF  AMERICA 
FEDERAL  POWER  COMMISSION 

Before  Commissioners: 

Thomas  C.  Buchanan,  Chairman;  Dale  E.  Doty  and 
Harrington  Wimberly. 

In  the  Matter  of 
United  Gas  Pipe  Line  Company 

July  31,  1952 
Docket  No.  G-2019 

Order  Allowing  Conversion  Tariff  To  Become  Effective,  In 
Part,  Suspending  Conversion  Tariff,  In  Part,  and  Sus¬ 
pending  Notices  of  Cancellation. 

On  July  3, 1952,  United  Gas  Pipe  Line  Company  (United) 
filed  its  proposed  conversion  tariff,  which,  unless  suspended, 
will  become  effective  August  3,  1952,  and  will  result  in  an 
increase  of  approximately  $9,500,000  to  five  natural-gas 
pipe-line  companies,  based  upon  United’s  estimated  sales 
for  the  twelve-month  period  ending  April  30,  1953.  The 
proposed  conversion  tariff  is  designated  United  Gas  Pipe 
Line  Company’s  PPC  Gas  Tariff,  Original  Volume  No.  1 
and  Original  Volume  No.  2. 

Concurrently  with  its  filing  of  July  3,  1952,  and  subse¬ 
quently  on  July  11, 1952,  United  submitted  proposed  notices 
of  cancellation  of  rate  schedules  on  file  with  the  Commission 
covering,  in  whole  or  in  part,  sales  of  natural  gas  which 
United  alleges  are  no  longer  in  interstate  commerce  and 
subject  to  the  jurisdiction  of  the  Commission,  or  have  never 
been  subject  to  the  jurisdiction  of  the  Commission  because 
they  do  not  involve  sales  of  gas  in  interstate  commerce.  The 
proposed  notices  of  cancellation  are  set  forth  in  Appendix 
A  hereof. 
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Included  in  the  proposed  notices  of  cancellation  is  a  notice 
of  cancellation  purporting  to  cancel,  in  part,  Bate  Schedule 
FPC  No.  73,  which  covers  the  sale  of  natural  gas  by  United 
to  Willmut  Gas  &  Oil  Company  (Willmut),  a  distributor 
of  natural  gas  in  Mississippi.  Willmut  objects  to  such  pro¬ 
posed  cancellation  asserting  that  the  question  of  the  juris¬ 
diction  of  the  Commission  over  all  of  United’s  sales  to 
Willmut  are  at  issue  in  the  complaint  proceeding  entitled 
In  the  Matter  of  Willmut  Gas  &  Oil  Company,  et  al.  v.  United 
Gas  Pipe  Line  Company  at  Docket  No.  G-1158,  in  which 
proceeding  hearings  have  been  held,  briefs  have  been  filed, 
and  the  matter  is  now  pending  before  the  Presiding  Exam¬ 
iner  for  initial  decision. 

By  its  proposed  conversion  tariff  and  proposed  notices 
of  cancellation  United  proposes  to  supersede  all  of  the  rate 
schedules  it  has  on  file  with  the  Commission. 

8205 

Docket  No.  G-2019  (Cont’d.) 

The  principal  changes  which  would  be  effected  by  the 
proposed  conversion  tariff  for  city-gate  sales  are  the  es¬ 
tablishment  of  specific  rates  for  industrial  gas  in  lieu  of  the 
existing  revenue-sharing  arrangements,  a  changeover  from 
all-requirement  service  to  specific  volumetric  obligations 
upon  execution  of  new  service  agreements,  the  elimination 
of  tax  adjustment  clauses  and  provisions  relating  to  nego¬ 
tiation  of  changes  in  rates,  standardization  of  measure¬ 
ment  bases  and  billing  practices,  and  minimum  heat  content 
guarantee. 

The  proposed  conversion  tariff  respecting  sales  to  and 
services  for  United’s  pipe-line  customers  involves  (a)  re¬ 
statements  of  two  rate  schedules  as  Rate  Schedules  PL-1 
and  PL-2  without  change,  (b)  proposed  substantial  in¬ 
creases  in  rates  for  other  sales  under  the  conversion  tariff 
Bate  Schedule  PL-3,  and  (c)  proposed  substantial  increases 
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in  rates  for  transportation  services  under  the  conversion 
tariff  Bate  Schedules  T-l,  T-2,  and  T-3.  The  increases  in 
rates  approximate  $9,500,000  under  the  proposed  conver¬ 
sion  tariff  Rate  Schedules  PL-3,  T-l,  T-2,  and  T-3. 

United  also  requests  permission,  pursuant  to  Section 
154.52  of  the  Regulations  under  the  Natural  Gas  Act  (18 
CFR  154.52),  to  file  the  transportation  contract  with  Mis¬ 
sissippi  River  Fuel  Corporation  and  three  exchange  service 
arrangements,  now  rendered  under  letter  agreements,  as 
special  rate  schedules  to  be  contained  in  Original  Volume 
No.  2.  No  changes  are  proposed  in  these  arrangements. 

In  addition,  United  filed,  pursuant  to  Section  154.85  of 
the  Regulations  under  the  Natural  Gas  Act  (18  CFR 
154.85),  statements  of  the  presently  effective  rate  schedules, 
identifying  the  contract  provisions  which  are  not  super¬ 
seded  by  or  in  conflict  with  other  applicable  provisions  of 
the  rate  schedules  and  the  General  Terms  and  Conditions 
of  the  proposed  tariff  and  which  are  to  remain  in  effect. 

United  asserts  that  increased  rates  are  necessary  because 
of  the  impact  of  the  general  trend  of  increasing  costs,  in¬ 
cluding  the  cost  of  purchased  gas,  the  Texas  gas  gathering 
tax,  proposed  payroll  increases,  and  pension  costs  for  past 
service  benefits. 

In  addition  to  adjustments  to  book  costs  for  the  forego¬ 
ing,  United’s  claimed  costs  of  service  are  premised  on  a 
rate  base  including  the  total  amounts  in  its  Gas  Plant  Ac¬ 
quisition  Adjustment  account  which,  in  whole  or  in  part, 
may  be  improper  for  this  purpose;  and  amounts  for  work¬ 
ing  capital  which  have  been  computed  without  regard  to  the 
availability  of  Federal  and  other  tax  accruals  for  such 
purpose.  United  also  claims  a  rate  of  return  of  6^4%  with¬ 
out  submitting  financial  facts  in  support  thereof,  income 
taxes  associated  with  such  rate  of  return,  and  the  expense 
of  amortizing  the  total  amounts  in  the  aforesaid  Gas  Plant 
Acquisition  Adjustment  account  on  an  accelerated  basis. 
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Docket  No.  G-2019  (Cont’d.) 

It  appears,  therefore,  that  for  these  reasons,  among 
others,  the  proposed  increase  in  rates  and  charges  as  con¬ 
tained  in  proposed  Kate  Schedules  PL-3,  T-l,  T-2,  and  T-3 
and  changes  in  conversion  tariff  provisions  relating  thereto 
may  be  unjust,  unreasonable,  unduly  discriminatory  or 
preferential  or  otherwise  unlawful,  and  may  place  an  undue 
burden  upon  ultimate  consumers  of  natural  gas. 

All  of  United’s  customers,  as  well  as  interested  regula¬ 
tory  agencies,  were  invited  to  submit  comments  with  respect 
to  the  application  for  the  proposed  changes  in  rates.  Com¬ 
ments  have  been  received  from  the  five  pipe-line  customers, 
seven  city-gate  customers,  and  two  State  commissions.  Gen¬ 
erally,  the  customers  and  State  commissions  object  to  the 
proposed  increase,  or  assert  they  are  unable  to  determine 
that  the  proposed  increase  is  justified,  or  request  that  the 
Commission  suspend  the  proposed  conversion  tariff. 

The  Commission  finds : 

(1)  It  is  necessary  or  appropriate  to  carry  out  the  pro¬ 
visions  of  the  Natural  Gas  Act  and  to  aid  in  the  en¬ 
forcement  thereof  in  the  public  interest,  that  the 
Commission  enter  upon  a  hearing  pursuant  to  the 
authority  contained  in  Section  4(e)  thereof,  concern¬ 
ing  the  lawfulness  of  the  proposed  rates,  charges, 
classifications  or  services  contained  in  Rate  Schedules 
PL-3,  T-l,  T-2,  and  T-3  as  set  forth  in  United’s  pro¬ 
posed  conversion  tariff  together  with  the  applicable 
General  Terms  and  Conditions  and  pre-existing  con¬ 
tract  statements  pertinent  thereto;  and  concerning 
the  lawfulness  of  the  proposed  notices  of  cancellation 
listed  in  Appendix  A  hereof  and,  pending  hearing 
and  decision  thereon,  that  the  operation  of  United’s 
proposed  Rate  Schedules  PL-3,  T-l,  T-2,  and  T-3 
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together  with  the  applicable  General  Terms  and 
Conditions  and  pre-existing  contract  statements 
pertinent  thereto;  and  United’s  proposed  notices  of 
cancellation  as  set  forth  in  Appendix  A  hereof  be 
suspended  and  the  use  thereof  deferred  as  provided 
by  the  Natural  Gas  Act  In  all  other  respects  it  is 
appropriate  to  permit  United’s  FPC  Gas  Tariff, 
Original  Volume  No.  1  and  Original  Volume  No.  2, 
including  the  applicable  General  Terms  and  Condi¬ 
tions  together  with  the  pre-existing  contract  state¬ 
ments  pertinent  thereto,  to  become  effective  as  of 
August  3, 1952. 

(2)  Good  cause  has  been  shown  to  permit  the  filing  of  the 
special  operating  arrangements  set  forth  in  Original 
Volume  No.  2  as  special  rate  schedules  pursuant  to 
the  provisions  of  Section  154.52  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act. 
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Docket  No.  G-2019  (Cont’d.) 

The  Commission  orders : 

(A)  Pursuant  to  the  authority  contained  in  Section  4  of 
the  Natural  Gas  Act,  a  public  hearing  be  held  at  a 
time  and  place  and  at  a  date  to  be  fixed  by  further 
order  of  the  Commission  concerning  the  lawfulness 
of  the  rates,  charges,  classifications  or  services,  sub¬ 
ject  to  the  jurisdiction  of  the  Commission,  as  set 
forth  in  proposed  Rate  Schedules  PL-3,  T-l,  T-2, 
and  T-3  of  United  Gas  Pipe  Line  Company’s  pro¬ 
posed  FPC  Gas  Tariff,  Original  Volume  No.  1, 
including  the  applicable  General  Terms  and  Con¬ 
ditions  together  with  the  pre-existing  contract  state¬ 
ments  pertinent  thereto ;  and  concerning  the  lawful- 
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It  appears,  therefore,  that  for  these  reasons,  among 
others,  the  proposed  increase  in  rates  and  charges  as  con¬ 
tained  in  proposed  Rate  Schedules  PL-3,  T-l,  T-2,  and  T-3 
and  changes  in  conversion  tariff  provisions  relating  thereto 
may  be  unjust,  unreasonable,  unduly  discriminatory  or 
preferential  or  otherwise  unlawful,  and  may  place  an  undue 
burden  upon  ultimate  consumers  of  natural  gas. 

All  of  United’s  customers,  as  well  as  interested  regula¬ 
tory  agencies,  were  invited  to  submit  comments  with  respect 
to  the  application  for  the  proposed  changes  in  rates.  Com¬ 
ments  have  been  received  from  the  five  pipe-line  customers, 
seven  -city-gate  customers,  and  two  State  commissions.  Gen¬ 
erally,  the  customers  and  State  commissions  object  to  the 
proposed  increase,  or  assert  they  are  unable  to  determine 
that  the  proposed  increase  is  justified,  or  request  that  the 
Commission  suspend  the  proposed  conversion  tariff. 

The  Commission  finds: 

(1)  It  is  necessary  or  appropriate  to  carry  out  the  pro¬ 
visions  of  the  Natural  Gas  Act  and  to  aid  in  the  en¬ 
forcement  thereof  in  the  public  interest,  that  the 
Commission  enter  upon  a  hearing  pursuant  to  the 
authority  contained  in  Section  4(e)  thereof,  concern¬ 
ing  the  lawfulness  of  the  proposed  rates,  charges, 
classifications  or  services  contained  in  Rate  Schedules 
PL-3,  T-l,  T-2,  and  T-3  as  set  forth  in  United’s  pro¬ 
posed  conversion  tariff  together  with  the  applicable 
General  Terms  and  Conditions  and  pre-existing  con¬ 
tract  statements  pertinent  thereto;  and  concerning 
the  lawfulness  of  the  proposed  notices  of  cancellation 
listed  in  Appendix  A  hereof  and,  pending  hearing 
and  decision  thereon,  that  the  operation  of  United’s 
proposed  Rate  Schedules  PL-3,  T-l,  T-2,  and  T-3 
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together  with  the  applicable  General  Terms  and 
Conditions  and  pre-existing  contract  statements 
pertinent  thereto;  and  United’s  proposed  notices  of 
cancellation  as  set  forth  in  Appendix  A  hereof  be 
suspended  and  the  use  thereof  deferred  as  provided 
by  the  Natural  Gas  Act.  In  all  other  respects  it  is 
appropriate  to  permit  United’s  FPC  Gas  Tariff, 
Original  Volume  No.  1  and  Original  Volume  No.  2, 
including  the  applicable  General  Terms  and  Condi¬ 
tions  together  with  the  pre-existing  contract  state¬ 
ments  pertinent  thereto,  to  become  effective  as  of 
August  3, 1952. 

(2)  Good  cause  has  been  shown  to  permit  the  filing  of  the 
special  operating  arrangements  set  forth  in  Original 
Volume  No.  2  as  special  rate  schedules  pursuant  to 
the  provisions  of  Section  154.52  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act. 
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Docket  No.  G-2019  (Cont’d.) 

The  Commission  orders : 

(A)  Pursuant  to  the  authority  contained  in  Section  4  of 
the  Natural  Gas  Act,  a  public  hearing  be  held  at  a 
time  and  place  and  at  a  date  to  be  fixed  by  further 
order  of  the  Commission  concerning  the  lawfulness 
of  the  rates,  charges,  classifications  or  services,  sub¬ 
ject  to  the  jurisdiction  of  the  Commission,  as  set 
forth  in  proposed  Rate  Schedules  PL-3,  T-l,  T-2, 
and  T-3  of  United  Gas  Pipe  Line  Company’s  pro¬ 
posed  FPC  Gas  Tariff,  Original  Volume  No.  1, 
including  the  applicable  General  Terms  and  Con¬ 
ditions  together  with  the  pre-existing  contract  state¬ 
ments  pertinent  thereto ;  and  concerning  the  lawful- 
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ness  of  the  proposed  notices  of  cancellation  set  forth 
in  Appendix  A  hereof. 

(B)  Pending  such  hearing  and  decision  thereon,  United 
Gas  Pipe  Line  Company’s  proposed  Bate  Schedules 
PL-3,  T-l,  T-2,  and  T-3  as  set  forth  in  United  Gas 
Pipe  Line  Company’s  proposed  FPC  Gas  Tariff, 
Original  Volume  No.  1,  including  the  applicable  Gen¬ 
eral  Terms  and  Conditions  together  with  the  pre¬ 
existing  contract  statements  pertinent  thereto ;  and 
United  Gas  Pipe  Line  Company’s  proposed  notices 
of  cancellation  set  forth  in  Appendix  A  hereof,  be 
and  the  same  are  hereby  suspended  and  their  use 
deferred  until  January  3,  1953,  and  until  such  fur¬ 
ther  time  as  such  proposed  rate  schedules,  applicable 
General  Terms  and  Conditions  together  with  the 
pre-existing  contract  statements  pertinent  thereto, 
and  proposed  notices  of  cancellation  may  be  made 
effective  in  the  manner  prescribed  by  the  Natural 
Gas  Act. 

(C)  In  all  other  respects,  United  Gas  Pipe  Line  Com¬ 
pany’s  proposed  FPC  Gas  Tariff,  Original  Volume 
No.  1  and  Original  Volume  No.  2,  including  the  ap¬ 
plicable  General  Terms  and  Conditions  together  with 
the  pre-existing  contract  statements  pertinent  there¬ 
to,  be  and  they  are  hereby  allowed  to  become  effec¬ 
tive  as  of  August  3, 1952. 

(D)  Nothing  contained  in  this  order  shall  be  construed 
as  a  waiver  of  the  requirements  of  Section  7  of  the 
Natural  Gas  Act,  particularly  subsections  (b)  and 
(c)  thereof;  nor  shall  it  be  construed  as  constituting 
approval  by  this  Commission  of  any  service,  rate, 
charge,  classification,  or  any  rule,  regulations,  con¬ 
tract,  or  practice  affecting  such  services  or  rates 
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provided  for  in  the  above-described  tariff,  the  ap¬ 
plicable  General  Terms  and  Conditions  together  with 
pre-existing  contract  statements 
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pertinent  thereto;  nor  shall  it  be  deemed  as  recog¬ 
nition  of  any  claimed  contractnal  right  or  obligation 
affecting  or  relating  to  such  services  or  rates. 

(E)  This  order  is  without  prejudice  to  any  findings  or 
orders  which  have  been  or  may  hereafter  be  made 
by  this  Commission  in  Docket  No.  G-1142,  Docket 
No.  G-1158,  and  in  any  proceeding  now  pending,  or 
hereafter  instituted,  by  or  against  United  Gas  Pipe 
Line  Company. 

(F)  Interested  State  commissions  may  participate  as 
provided  by  Sections  1.8  and  1.37(f)  [18  CFE 
1.37(f)]  of  the  Commission’s  Rules  of  Practice  and 
Procedure. 

(G)  The  effective  date  of  this  order  shall  be  July  31, 1952. 

By  the  Commission. 

Leon  M.  Fuqtjay, 
Secretary. 

Date  of  Issuance :  August  1, 1952 
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APPENDIX  A 


UNITED  GAS  PIPE  LINE  COMPANY 


Proposed  Notices  op  Cancellation  Filed  July  3, 1952 


Name  of  Customer 

Supplement 

Number 

To  Rate 
Schedule 

Palestine  Light,  Heat  &  Power  Company 

7 

2 

Louisiana  Power  &  Light  Company 

7 

17 

New  Orleans  Public  Service,  Inc. 

9 

18 

United  Gas  Corporation 

6 

26 

Town  of  Abita  Springs,  Louisiana 

1 

31 

Village  of  Delcambre,  Louisiana 

2 

51 

Town  of  Glenmora,  Louisiana 

3 

52 

City  of  Kaplan,  Louisiana 

2 

53 

Louisiana  Public  Utilities  Company,  Inc. 

6 

54 

Village  of  Sunset,  Louisiana 

2 

55 

Town  of  Baldwin,  Louisiana 

2 

57 

Town  of  Scott,  Louisiana 

2 

58 

Louisiana  Power  &  Light  Company 

4 

62 

Town  of  Breaux  Bridge,  Louisiana 

2 

63 

Arkansas  Louisiana  Gas  Company 

2 

69 

Hattiesburg  Gas  Company 

2 

71 

Interstate  Natural  Gas  Company 

1 

74 

LaPlace  Gas  &  Fuel  Company,  Inc. 

1 

79 

Reserve  Public  Utilities  Corporation 

1 

80 

Village  of  Gonzales,  Louisiana 

1 

81 

Norco  Gas  &  Fuel  Company,  Inc. 

2 

82 

Joseph  Hotard 

1 

83 

Town  of  Denham  Springs,  Louisiana 

1 

84 

Suburban  Utilities,  Inc. 

1 

85 

Gulf  South  Utilities,  Inc. 

1 

89 

United  Gas  Corporation 

13 

27* 

United  Gas  Corporation 

16 

28* 

United  Gas  Corporation 

16 

29* 

(8257) 


Name  of  Customer 

Supplement 

Number 

To  Rate 
Schedule 

United  Gas  Corporation 

8 

34* 

United  Gas  Corporation 

11 

37* 

United  Gas  Corporation 

19 

56* 

Willmut  Gas  &  Oil  Company 

7 

73* 

Louisiana  Power  &  Light  Company 

4 

96* 

Louisiana  Power  &  Light  Company 

1 

122** 

*  Cancelled  in  part. 

**  This  notice  was  filed  on  July  11, 1952. 
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UNITED  STATES  OP  AMERICA 
FEDERAL  POWER  COMMISSION 

Received  Sep  22  12:47  PM  *52 
Docket  No.  G-2019 
In  the  Matter  of 

UNITED  GAS  PIPE  LINE  COMPANY 
Petition  To  Intervene 

Comes  now,  Mississippi  River  Fuel  Corporation  ^Missis¬ 
sippi)  and  files  its  petition  to  intervene  in  the  above  entitled 
matter  and  in  support  thereof  states  the  following: 

(1)  United  Gas  Pipe  Line  Company  (United)  is  a  natural 
gas  company  under  the  Natural  Gas  Act  and  sells  gas  to 
Mississippi,  also  a  natural  gas  company  under  the  Natural 
Gas  Act,  in  large  quantities  and  in  fact  is  Mississippi’s 
single  largest  source  of  supply  of  natural  gas  which  it 
transports  in  interstate  commerce  and  sells  for  resale  and 
for  consumption. 

(2)  On  July  3,  1952  United  filed  a  proposed  conversion 
tariff  designated  to  become  effective  August  3,  1952. 
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(3)  Among  those  companies  as  to  whom  such  gas  tariff 
wonld  be  applicable  is  Mississippi,  and  in  the  filing  of 
United  above  referred  to,  United  proposed  rate  increases 
in  the  price  for  gas  which  it  wonld  sell  to  Mississippi  under 
then  existing  contracts  and  rate  schedules  already  in  effect. 

(4)  As  near  as  Mississippi  can  determine  the  effect  of  the 
United  filing  would  be  to  increase  the  cost  of  gas  to  Missis¬ 
sippi  by  an  amount  of  approximaely  $2,275,000  per  year  on 
a  100%  load  factor  basis. 

(5)  In  view  of  the  foregoing  it  is  Mississippi’s  position 
that  it  stands  to  be  materially  affected  by  the  proposed  in¬ 
crease  in  rates  of  United  and  it  should  be  allowed  to  inter¬ 
vene  therefore  in  order  to  participate  in 

8258 

the  proceedings  and  to  inquire  into  and  develop  whether  or 
not  the  bases  of  United’s  proposed  increases  have  been 
prudently,  validly  and  legally  undertaken  insofar  as  Missis¬ 
sippi  is  concerned. 

Wherefore,  in  view  of  the  material  interest  of  Missis¬ 
sippi  herein  and  the  effect  the  proposed  rates  of  United 
will  have  upon  Mississippi’s  customers  it  should  be  per¬ 
mitted  to  intervene  herein  and  be  treated  as  a  party  to  the 
proceeding  and  accorded  all  rights  to  conduct  cross  exam¬ 
ination,  present  evidence  and  witnesses  on  its  own  behalf 
and  otherwise  fully  to  participate  as  though  an  original 
party  to  this  proceeding. 

Respectfully  submitted, 

Mississippi  River  Fuel  Corporation 

By  Original  Signed  by  H.  D.  Graham 
Vice  President — Operations 
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UNITED  STATES  OF  AMERICA 
FEDERAL  POWER  COMMISSION 

Before  Commissioners: 

Thomas  C.  Buchanan,  Chairman;  Dale  E.  Doty,  Claude  L. 

Draper,  Nelson  Lee  Smith  and  Harrington  Wimberly. 

October  14, 1952 
Docket  Nos.  G-2019  and  G-2074 

In  the  Matters  of 
United  Gas  Pipe  Line  Company 

Order  Suspending  Proposed  Rate  Schedules  and 
Consolidating  Proceedings 

On  September  16,  1952,  United  Gas  Pipe  Line  Company 
(United)  filed  First  Revised  Sheet  Nos.  14  and  15  to  its 
FPC  Gas  Tariff,  Original  Volume  No.  1,  which,  unless  sus¬ 
pended,  will  become  effective  October  17,  1952,  and  will 
result  in  an  increase  of  approximately  $131,258— based  on 
estimated  sales  for  the  year  ending  September,  1953 — to 
United  Gas  Corporation  for  resale  in  15  communities  and 
towns  located  in  northwest  Mississippi.  The  new  rates  are 
proposed  to  become  effective  October  15, 1952. 

United  asserts  that  increased  rates  are  necessary  because 
of  (a)  the  present  cost  and  proposed  increase  in  the  cost  of 
gas  purchased  from  Tennessee  Gas  Transmission  Company 
(Tennessee) ;  (b)  an  increase  in  the  Federal  Income  Tax 
rates  from  38%,  when  the  present  rates  were  established, 
to  the  current  52%  rate ;  and  (c)  the  impact  of  increases  in 
other  operating  costs. 

In  support  of  the  level  of  the  proposed  rates  and  charges, 
United  submitted  the  same  total  system  cost  data  submitted 
by  it  in  support  of  its  rate  increase  application  at  Docket 
No.  G-2019,  which  was  suspended  by  the  Commission’s 
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order  issued  August  1,  1952,  until  January  3,  1953,  and 
until  such  further  time  as  the  proposal  may  be  made  effec¬ 
tive  in  the  manner  prescribed  by  the  Natural  Gas  Act. 
These  cost  data  are  based  on  the  year  1951,  as  adjusted,  and 
have  been  assigned  directly  or  allocated  to  each  of  United’s 
various  rate  districts,  including  the  northwest  Mississippi 
area.  United’s  costs  of  service  allocated  to  the  northwest 
Mississippi  area  are  further  adjusted  to  include  the  pro¬ 
posed  rates  increase  of  Tennessee. 

Approximately  60%  of  United’s  total  claimed  costs  for 
its  sales  in  the  northwest  Mississippi  area  reflect  the  in¬ 
creased  cost  of  gas  purchased  as  applied  for  by  Tennessee 
at  Docket  No.  G-2052.  The  Commission  suspended  Tennes¬ 
see’s  application  at  Docket  No.  G-2052  until  February  15, 
1953,  and  until  such  further  time  as  the  proposal  may  be 
made  effective  in  the  manner  prescribed  by  the  Natural 
Gas  Act 
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In  addition.  United’s  claimed  costs  of  service  are  pre¬ 
mised,  as  the  Commission  noted  in  its  order  issued  August 
1,  1952,  at  Docket  No.  G-2019,  on  a  rate  base  including  the 
total  amounts  in  its  Gas  Plant  Acquisition  Adjustment  ac¬ 
count  which,  in  whole  or  in  part,  may  be  improper  for  this 
purpose ;  and  amounts  for  working  capital  which  have  been 
computed  without  regard  to  the  availability  of  Federal  and 
other  tax  accruals  for  this  purpose.  United  also  claims 
here,  as  at  Docket  No.  G-2019,  a  rate  of  return  of  6%% 
without  submitting  financial  facts  in  support  thereof,  in¬ 
come  taxes  associated  with  such  rate  of  return,  and  the 
expense  of  amortizing  the  total  amounts  in  the  aforesaid 
Gas  Plant  Acquisition  Adjustment  account  on  an  acceler¬ 
ated  basis.  Data  are  not  available  from  the  rate  increase 
application  to  evaluate  United’s  treatment  of  gasoline 
operations  and  an  apparent  change  in  the  method  of  deter¬ 
mining  depreciation  expense  from  the  depreciation  rates 


1002 


(8270) 


used  in  the  proceeding  In  the  Matter  of  United  Gas  Pipe 
Line  Company ,  Docket  No.  G-148,  both  of  which  items  are 
reflected  in  the  allocated  costs  to  the  northwest  Mississippi 
area. 

It  appears,  therefore,  that  for  these  reasons,  among 
others,  the  proposed  increase  in  rates  and  charges  as  con¬ 
tained  in  proposed  First  Revised  Sheet  Nos.  14  and  15  to 
United’s  FPC  Gas  Tariff,  Original  Volume  No.  1,  may  be 
unjust,  unreasonable,  unduly  discriminatory  or  preferential 
or  otherwise  unlawful,  and  may  place  an  undue  burden 
upon  ultimate  consumers  of  natural  gas. 

No  comment  has  been  received  from  United  Gas  Corpo¬ 
ration,  which  is  the  parent  of  United,  with  respect  to  the 
proposed  rate  increase.  The  Cities  of  Water  Valley  and 
Oxford,  Mississippi,  which  are  served  at  retail  by  United 
Gas  Corporation,  protest  the  proposed  rate  increase.  Gen¬ 
eral  questions  concerning  the  proposed  rate  increase  were 
raised  by  Willmut  Gas  &  Oil  Company,  a  customer  of 
United  and  an  intervener  at  Docket  No.  G-2019. 

The  issues  raised  by  the  filing  by  United  of  First  Revised 
Sheet  Nos.  14  and  15  to  its  FPC  Gas  Tariff,  Original  Vol¬ 
ume  No.  1  are  closely  related  to  the  issues  raised  by  its 
proposed  increase  in  rates  and  charges  at  Docket  No.  G- 
2019,  inasmuch  as  the  total  system  cost  data  in  support 
thereof  are  the  same. 

The  Commission  finds: 

(1)  It  is  necessary  or  appropriate  to  carry  out  the  pro¬ 
visions  of  the  Natural  Gas  Act  and  to  aid  in  the  en¬ 
forcement  thereof  in  the  public  interest,  that  the 
Commission  enter  upon  a  hearing  pursuant  to  the 
authority  contained  in  Section  4(e)  thereof j  concern¬ 
ing  the  lawfulness  of  the  proposed  rates,  charges, 
classifications  or  services  contained  in  First  Revised 
Sheet  Nos.  14  and  15  to  United  Gas  Pipe  Line  Com¬ 
pany’s  FPC  Gas  Tariff,  Original  Volume  No.  1  and, 
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pending  such  hearing  and  decision  thereon,  that  the 
operation 
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of  United  Gas  Pipe  Line  Company’s  First  Revised 
Sheet  Nos.  14  and  15  to  its  FPC  Gas  Tariff,  Original 
Volume  No.  1,  be  suspended  and  use  thereof  deferred 
as  provided  by  the  Natural  Gas  Act. 

(2)  Good  cause  exists  to  consolidate  the  proceeding  at 
Docket  No.  G-2074  with  the  proceeding  at  Docket  No. 
G-2019  for  purposes  of  hearing. 

The  Commission  orders: 

(A)  Pursuant  to  the  authority  contained  in  Section  4  of 
the  Natural  Gas  Act,  a  public  hearing  be  held  at  a 
time  and  place  and  at  a  date  to  be  fixed  by  further 
order  of  the  Commission  concerning  the  lawfulness 
of  the  rates,  charges,  classifications,  or  services,  sub¬ 
ject  to  the  jurisdiction  of  the  Commission,  as  set 
forth  in  First  Revised  Sheet  Nos.  14  and  15  of  United 
Gas  Pipe  Line  Company’s  FPC  Gas  Tariff,  Original 
Volume  No.  1. 

(B)  Pending  such  hearing  and  decision  thereon,  said 
First  Revised  Sheet  Nos.  14  and  15  to  United  Gas 
Pipe  Line  Company’s  FPC  Gas  Tariff,  Original  Vol¬ 
ume  No.  1,  filed  on  September  16, 1952,  be  and  they 
hereby  are  suspended  and  the  use  thereof  is  deferred 
until  March  17,  1953,  and  until  such  further  time 
thereafter  as  such  First  Revised  Sheet  Nos.  14  and 
15  may  be  made  effective  in  the  manner  prescribed 
by  the  Natural  Gas  Act. 

(C)  The  proceeding  at  Docket  No.  G-2074  be  and  the 
same  is  hereby  consolidated  for  purposes  of  hearing 
with  the  proceeding  at  Docket  No.  G-2019. 

(D)  This  order  is  without  prejudice  to  any  findings  or 
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orders  which  have  been  or  may  hereafter  be  made  by 
this  Commission  at  Docket  Nos.  G-1142,  G-1158  and 
in  any  proceeding  now  pending,  or  hereafter  insti¬ 
tuted,  by  or  against  United  Gas  Pipe  Line  Company. 

(E)  Interested  State  commissions  may  participate  as 
provided  by  Sections  1.8  and  1.37(f)  [18  CFR 
1.37(f)]  of  the  Commission’s  Rules  of  Practice  and 
Procedure. 


By  the  Commission. 


Date  of  Issuance:  October  15, 1952 


Leon  M.  Fuqxtay, 
Secretary. 
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FEDERAL  POWER  COMMISSION 
UNITED  STATES  OP  AMERICA 

Received  Dec  19  4:18  PM  ’52 

In  the  Matter  of 
United  Gas  Pipe  Line  Company 

Docket  No.  G-2019 

Motion  To  Make  Effective  Suspended  Rate  Schedules 

Now  comes  United  Gas  Pipe  Line  Company  (hereinafter 
called  “United”),  in  the  above  entitled  and  numbered 
cause,  and  respectfully  shows: 


I. 

Reference  is  made  to  the  order  of  the  Federal  Power 
Commission  dated  July  31,  1952,  and  issued  in  the  above 
numbered  proceeding  on  August  1, 1952,  wherein  United’s 
conversion  tariff  Rate  Schedules,  PL-3,  T-l,  T-2  and  T-3, 
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together  with  the  pre-existing  contract  statements  perti¬ 
nent  thereto,  were  suspended  until  January  3,  1953.  The 
above  entitled  and  numbered  proceeding  has  not  been  con¬ 
cluded  and  no  order  has  been  made  up  to  the  present  time. 
United  proposes  to  and  does  hereby  move  to  make  effective 
on  January  3, 1953,  the  said  Rate  Schedules  PL-3,  T-l,  T-2 
and  T-3,  together  with  the  pre-existing  contract  statements 
pertinent  thereto,  which  were  suspended  by  said 
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order  in  accordance  with  Section  4(e)  of  the  Natural  Gas 
Act,  as  amended. 

Wherefore,  United  moves  that  the  Rate  Schedules  PL-3, 
T-l,  T-2  and  T-3,  together  with  the  pre-existing  contract 
statements  pertinent  thereto,  suspended  as  hereinabove  set 
forth  shall  go  into  effect  on  January  3,  1953,  as  above 
stated. 

Respectfully  submitted, 

UNITED  GAS  PIPE  LINE  COMPANY 
By  /s/  A.  D.  Greene 
Vice  President 
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UNITED  STATES  OF  AMERICA 
FEDERAL.  POWER  COMMISSION 

Before  Commissioners : 

Thomas  C.  Buchanan,  Chairman ;  Dale  E.  Doty,  Claude  L. 
Draper,  Nelson  Lee  Smith  and  Harrington  Wimberly. 

In  the  Matter  of  United  Gas  Pipe  Line  Company 
January  13, 1953,  Docket  No.  G-2019 

Order  Mairingr  Effective  Increased  Bates  and 
Charges  Upon  Furnishing  of  Bond 

On  July  3, 1952,  United  Gas  Pipe  Line  Company  (United) 
filed  with  the  Commission  a  proposed  conversion  tariff, 
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designated  “FPC  Gas  Tariff,  Original  Volume  No.  1  of 
United  Gas  Pipe  Line  Company”  and  “FPC  Gas  Tariff, 
Original  Volume  No.  2  of  United  Gas  Pipe  Line  Company,” 
increasing,  in  part,  the  presently  effective  rates  and  charges 
to  certain  of  United’s  interstate  wholesale  customers. 

Section  4(e)  of  the  Natural  Gas  Act  provides  that  when¬ 
ever  a  new  rate  schedule  is  filed,  the  Commission  shall  have 
authority  to  enter  upon  a  hearing  concerning  the  lawfulness 
of  the  same;  and  that  pending  such  hearing  and  decision 
thereon,  the  Commission  may  suspend  the  operation  of  the 
new  rate  schedule,  “but  not  for  a  longer  period  than  five 
months  beyond  the  time  when  it  would  otherwise  go  into 
effect”  Said  section  further  provides: 

“If  the  proceeding  has  not  been  concluded  and  an 
order  made  at  the  expiration  of  the  suspension  period, 
on  motion  of  the  natural-gas  company  making  the  filing, 
the  proposed  change  of  rate,  charge,  classification,  or 
service  shall  go  into  effect.  Where  increased  rates  or 
charges  are  thus  made  effective,  the  Commission  may, 
by  order,  require  the  natural-gas  company  to  furnish 
a  bond,  to  be  approved  by  the  Commission,  to  re¬ 
fund  any  amounts  ordered  by  the  Commission,  to  keep 
accurate  accounts  in  detail  of  all  amounts  received  by 
reason  of  such  increase,  specifying  by  whom  and  in 
whose  behalf  such  amounts  were  paid,  and,  upon  com¬ 
pletion  of  the  hearing  and  decision,  to  order  such 
natural-gas  company  to  refund,  with  interest,  the  por¬ 
tion  of  such  increased  rates  or  charges  by  its  decision 
found  not  justified.” 

Pending  hearing  and  the  Commission’s  decision  upon  the 
lawfulness  of  the  rates  proposed  by  United,  the  Commission 
by  order  issued  August  1, 1952,  suspended  the  operation,  in 
part,  of  United’s  proposed 
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FPC  Gas  Tariff,  Original  Volume  No.  1,  particularly  the 
proposed  rates,  charges,  classifications,  and  services  con¬ 
tained  in  Rate  Schedules  PL-3,  T-l,  T-2,  and  T-3  thereof, 
including  the  applicable  General  Terms  and  Conditions  and 
pre-existing  contract  statements  pertinent  thereto,  until 
January  3, 1953,  and  until  such  time  thereafter  as  said  rate 
schedules,  applicable  terms  and  conditions,  and  pre-existing 
contract  statements  become  effective  in  the  manner  pre¬ 
scribed  in  the  Natural  Gas  Act  It  was  indicated  in  the  order 
issued  August  1, 1952,  that  the  proposed  rates,  if  permitted 
to  become  effective,  would  result  in  increased  charges  to 
certain  of  United’s  customers  of  approximately  $9,500,000 
based  on  estimated  sales  for  the  twelve-month  period  ending 
April  30, 1953. 

By  order  issued  November  26, 1952,  the  Commission  fixed 
December  15, 1952,  as  the  date  of  commencement  of  hearing 
concerning  the  issues  raised  in  this  proceeding  as  well  as  in 
other  proceedings  consolidated  therewith.  Upon  motion  of 
United,  the  Commission  by  order  issued  December  11, 1952, 
postponed  said  hearing  to  February  2,  1953.  Accordingly, 
the  proceeding  instituted  for  the  purpose  of  determining  the 
lawfulness  of  such  increased  rates  has  not  been  concluded 
or  a  decision  rendered  therein. 

On  December  19, 1952,  United,  pursuant  to  the  provisions 
of  Section  4(e)  of  the  Natural  Gas  Act,  filed  a  motion  that 
Rate  Schedules  PL-3,  T-l,  T-2  and  T-3  to  its  proposed  con¬ 
version  tariff,  together  with  the  pre-existing  contract  state¬ 
ments  pertinent  thereto,  be  made  effective  as  of  January 
3,1953. 

The  Commission  finds: 

It  is  appropriate  and  necessary  in  carrying  out  the 

provisions  of  the  Natural  Gas  Act  and  in  the  public 


1008 


(8279) 


interest  to  require  that  United  refund,  with  interest  at 
the  rate  of  6  per  cent  per  annum,  to  those  entitled  there¬ 
to,  any  portion  of  the  increased  rates  or  charges  found 
by  the  Commission  in  this  proceeding  not  justified ;  that 
United  bear  all  expense  of  any  such  required  refund¬ 
ing;  that  United  keep  accurate  accounts  in  detail  of  all 
amounts  received  by  reason  of  the  increased  rates  and 
charges  made  effective  on  January  3,  1953,  specifying 
by  whom  and  in  whose  behalf  all  such  amounts  were 
paid,  reporting  the  same  to  the  Commission  monthly 
for  each  billing  period;  and  that  United  furnish  a  cor¬ 
porate  bond  satisfactory  to  the  Commission  in  the 
amount  and  conditioned  as  hereinafter  ordered. 

The  Commission  orders: 

(A)  United  Gas  Pipe  Line  Company  shall  refund  to 
those  entitled  thereto  any  portion  of  the  increased 
rates  and  charges  made  effective  as  of  January  3, 
1953,  found  by  the  Commission  in  this  proceeding 
not  justified,  with  interest  at  a  rate  of 
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6  per  cent  per  annum  from  the  date  of  payment  to 
United  until  refunded;  shall  bear  all  costs  of  such 
refunding;  shall  keep  accurate  accounts  in  detail 
of  all  amounts  received  by  reason  of  such  increased 
rates  and  charges  for  each  billing  period,  specify¬ 
ing  by  whom  and  in  whose  behalf  such  amounts 
were  paid,  and  reporting  in  writing  and  under  oath 
to  the  Commission  monthly  for  each  billing  period 
the  names  of  the  purchasers,  the  billing  demands 
and  volumes  of  natural  gas  sales  to  each  of  such 
purchasers,  and  the  revenues  resulting  therefrom, 
as  computed  under  the  rates  in  effect  prior  to  Jan¬ 
uary  3,  1953,  and  under  the  rates  allowed  by  this 
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order  to  become  effective  under  bond,  together  with 
the  difference  in  the  revenues  so  computed;  and 
shall,  within  15  days  from  the  date  of  issuance  of 
this  order,  execute  and  file  with  the  Secretary  of 
the  Commission  a  corporate  bond,  satisfactory  to 
the  Commission,  in  the  amount  and  conditioned  as 
set  out  in  paragraph  (B)  hereof. 

(B)  By  said  corporate  bond,  United  Gas  Pipe  Line 
Company,  its  surety,  and  their  successors  and  as¬ 
signs,  jointly  and  severally,  shall  be  held  and  firmly 
bound  unto  the  Federal  Power  Commission,  for 
the  use  and  benefit  of  those  entitled  thereto,  in 
the  sum  of  $950,000 ;  and  said  bond  shall  contain  the 
following  provisions: 

“The  condition  of  this  obligation  is  such  that: 

“WHEREAS,  United  Gas  Pipe  Line  Com¬ 
pany  (herein  called  ‘United’)  on  July  3,  1952, 
filed  with  the  Federal  Power  Commission  (here¬ 
in  called  ‘the  Commission’)  its  proposed  conver¬ 
sion  tariff— designated  FPC  Gas  Tariff,  Original 
Volume  No.  1  and  Original  Volume  No.  2— in¬ 
creasing,  in  part,  the  presently  effective  rates 
and  charges  subject  to  the  jurisdiction  of  the 
Commission  to  certain  of  United’s  interstate 
wholesale  customers  as  shown  by  such  proposed 
conversion  tariff;  and 

“WHEREAS,  by  order  issued  August  1, 1952, 
the  Commission  suspended  the  operation  of  said 
proposed  conversion  tariff,  in  part,  particularly 
Rate  Schedules  PL-3,  T-l,  T-2  and  T-3  thereof, 
including  the  applicable  General  Terms  and  Con¬ 
ditions  and  pre-existing  contract  statements  per¬ 
tinent  thereto,  and  ordered  a  hearing  to  be  held 
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concerning  the  lawfulness  of  the  proposed  rates, 
charges,  classifications,  and 

8280 

services,  subject  to  the  jurisdiction  of  the  Com¬ 
mission,  as  set  forth  in  such  suspended  matters, 
and  by  said  order  issued  August  1, 1952,  the  use 
of  said  rate  schedules  as  set  forth  in  United’s 
FPC  Gas  Tariff,  Original  Volume  No.  1,  includ¬ 
ing  the  applicable  General  Terms  and  Conditions 
and  pre-existing  contract  statements  pertinent 
thereto  was  deferred  until  January  3, 1953,  and 
thereafter  until  such  further  time  as  such  sus¬ 
pended  matters  might  be  made  effective  in  the 
manner  prescribed  by  the  Natural  Gas  Act;  and 
“WHEREAS,  a  hearing  has  not  been  held  and 
the  proceeding  has  not  been  concluded,  and 
United,  pursuant  to  the  provisions  of  Section 
4(e)  of  the  Natural  Gas  Act,  having  on  Decem¬ 
ber  19, 1952,  filed  a  motion  to  make  the  changes 
in  rates  effective  as  of  January  3, 1953;  and 
“WHEREAS,  the  Commission,  in  response  to 
said  motion,  on  January  13,  1953,  adopted  its 
order  making  the  rates,  charges,  classifications, 
and  services  set  forth  in  Rate  Schedules  PL-3, 
T-l,  T-2,  and  T-3  to  United’s  FPC  Gas  Tariff, 
Original  Volume  No.  1,  including  the  applicable 
General  Terms  and  Conditions  and  pre-existing 
contract  statements  pertinent  thereto,  effective 
as  of  January  3, 1953,  subject  to  United  furnish¬ 
ing  a  bond  in  the  sum  of  Nine  Hundred  and 
Fifty  Thousand  Dollars  ($950,000),  satisfactory 
to  the  Commission,  and  required  that  United 
refund  any  portion  of  the  increased  rates  and 
charges  made  effective  as  of  the  January  3, 1953, 
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found  by  the  Commission  at  Docket  No.  G-2019 
not  justified; 

“NOW,  THEREFORE,  if  United  Gas  Pipe 
Line  Company  shall,  in  conformity  with  the 
terms  and  conditions  of  the  order  adopted  on 
January  13, 1953,  by  the  Federal  Power  Commis¬ 
sion  at  Docket  No.  G-2019,  well  and  truly  repay 
at  such  times  and  in  such  amounts,  to  the  persons 
entitled  thereto,  and  in  such  manner  as  may  be 
required  by  the  final  order  of  the  Commission  in 
said  proceeding,  subject  to  court  review  thereof, 
any  portion  of  such  rates  or  charges  collected  by 
United  Gas  Pipe  Line  Company  after  January 
3, 1953,  as  such  final  order  may  find  not  justified, 
together 
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with  interest  thereon  at  the  rate  of  six  (6)  per 
cent  per  annum  from  the  date  of  payment  there¬ 
of  to  United  Gas  Pipe  Line  Company  until  re¬ 
funded,  and  shall  otherwise  comply  with  the 
provisions  of  the  Natural  Gas  Act  relating  there¬ 
to,  then  this  obligation  shall  be  void,  otherwise 
to  remain  in  full  force  and  effect” 

(C)  Upon  the  execution  by  United  Gas  Pipe  Line  Com¬ 
pany  of  such  bond  and  upon  approval  of  such  bond, 
evidenced  by  letter  addressed  to  United  Gas  Pipe 
Line  Company  by  the  Secretary  of  the  Commission, 
the  rates,  charges,  classifications,  and  services  set 
forth  in  the  aforesaid  Rate  Schedules  PL-3,  T-l, 
T-2,  and  T-3  as  contained  in  United  Gas  Pipe  Line 
Company’s  FPC  Gas  Tariff,  Original  Volume  No. 
1,  including  the  applicable  General  Terms  and  Con¬ 
ditions  and  pre-existing  contract  statements  perti¬ 
nent  thereto,  shall  be  effective  as  of  January  3, 
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1953,  subject  to  further  orders  of  the  Commission 
in  this  proceeding. 


By  the  Commission. 


Date  of  Issuance :  January  14, 1953 


Leon  M.  Fuquay, 
Secretary. 
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Ebasco  Services 
Incorporated 

Engineers — Constructors — Business  Consultants 

Two  Rector  Street 
New  York  6,  N.  Y. 

Cable  Address:  “Ebascoe” 

January  21,  1953 

Walter  B.  Cosdon,  Manager 
Washington  Office 

Please  address  reply  to 
1625  Eye  St,  N.  W. 
Washington  6,  D.  C. 

Federal  Power  Commission 
Washington  25,  D.  C. 

Re:  FPC  Docket  No.  G-2019 

United  Gas  Pipe  Line  Company 

Gentlemen: 

On  behalf  of  United  Gas  Pipe  Line  Company,  and  in 
accordance  with  the  Commission’s  “Order  Making  Effec¬ 
tive  Increased  Rates  and  Charges  Upon  Furnishing  of 
Bond”  dated  January  13, 1953  in  the  above  proceedings,  we 
transmit  herewith  for  filing  said  company’s  corporate  bond, 
conditioned  and  executed  as  required  by  said  order. 
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We  respectfully  request  that  said  bond  transmitted  here¬ 
with  be  approved,  and  United  Gas  Pipe  Line  Company  noti¬ 
fied  of  such  approval  by  letter,  at  the  earliest  practicable 
time. 

Yours  respectfully, 

William  H.  Forlines 

WHF:ra 

Jan  21  1953 
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Docketed  Jan.  21, 1953 

UNITED  STATES  OF  AMERICA 
BEFORE  THE  FEDERAL  POWER  COMMISSION 

In  the  Matter  of 

UNITED  GAS  PIPE  LINE  COMPANY 
Docket  No.  G-2019 

Bond 

KNOW  ALL  MEN  BY  THESE  PRESENTS,  that  we, 
the  undersigned,  UNITED  GAS  PIPE  LINE  COMPANY, 
a  Delaware  corporation,  as  principal,  and  THE  FIDELITY 
AND  CASUALTY  COMPANY  OF  NEW  YORK,  a  New 
York  corporation,  its  surety,  and  their  successors  and  as¬ 
signs,  jointly  and  severally,  shall  be  held  and  firmly  bound 
unto  the  Federal  Power  Commission,  for  the  use  and  benefit 
of  those  entitled  thereto,  in  the  sum  of  Nine  Hundred  Fifty 
Thousand  Dollars  ($950,000.00)  lawful  money  of  the  United 
States,  to  which  payment,  well  and  truly  to  be  made,  they 
do  hereby  by  these  presents  bind  themselves,  their  succes¬ 
sors  and  assigns,  jointly  and  severally. 

The  condition  of  this  obligation  is  such  that: 

WHEREAS,  United  Gas  Pipe  Line  Company  (herein 
called  “United”)  on  July  3,  1952,  filed  with  the  Federal 
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Power  Commission  (herein  called  “the  Commission”)  its 
proposed  conversion  tariff — designated  FPC  Gas  Tariff, 
Original  Volume  No.  1  and  Original  Volume  No.  2 — increas¬ 
ing,  in  part,  the  presently  effective  rates  and  charges  sub¬ 
ject  to  the  jurisdiction  of  the  Commission  to  certain  of 
United’s  interstate  wholesale  customers  as  shown  by  such 
proposed  conversion  tariff;  and 

Whereas,  by  order  issued  August  1,  1952,  the  Com¬ 
mission  suspended  the  operation  of  said  proposed  conver¬ 
sion  tariff,  in  part,  particularly  Bate  Schedules  PL-3,  T-l, 
T-2,  and  T-3  thereof,  including  the  applicable  General 
Terms  and  Conditions  and  pre-existing  contract  statements 
pertinent  thereto,  and  ordered  a  hearing  to  be  held  concern¬ 
ing  the  lawfulness  of  the  proposed  rates,  charges,  classifica¬ 
tions,  and  services,  subject  to  the  jurisdiction  of  the  Com¬ 
mission,  as  set  forth  in  such  suspended  matters,  and  by 
said  order  issued  August  1, 1952,  the  use  of  said  rate  sched¬ 
ules  as  set  forth  in  United’s  FPC  Gas  Tariff,  Original 
Volume  No.  1,  including  the  applicable  General  Terms  and 
Conditions  and  pre-existing  contract  statements  pertinent 
thereto  was  deferred  until  January  3,  1953,  and  thereafter 
until  such  further  time  as  such  suspended  matters  might  be 
made  effective  in  the  manner  prescribed  by  the  Natural  Gas 
Act ;  and 
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Whereas,  a  hearing  has  not  been  held  and  the  pro¬ 
ceeding  has  not  been  concluded,  and  United,  pursuant  to  the 
provisions  of  Section  4(e)  of  the  Natural  Gas  Act,  having 
on  December  19, 1952,  filed  a  motion  to  make  the  changes  in 
rates  effective  as  of  January  3,  1953 ;  and 

Whereas,  the  Commission,  in  response  to  said  motion, 
on  January  13,  1953,  adopted  its  order  making  the  rates, 
charges,  classifications,  and  services  set  forth  in  Bate 
Schedules  PL-3,  T-l,  T-2,  and  T-3  to  United’s  FPC  Gas 
Tariff,  Original  Volume  No.  1,  including  the  applicable 
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General  Terms  and  Conditions  and  pre-existing  contract 
statements  pertinent  thereto,  effective  as  of  January  3, 
1953,  subject  to  United  furnishing  a  bond  in  the  sum  of 
Nine  Hundred  and  Fifty  Thousand  Dollars  ($950,000), 
satisfactory  to  the  Commission,  and  required  that  United 
refund  any  portion  of  the  increased  rates  and  charges  made 
effective  as  of  January  3,  1953,  found  by  the  Commission 
at  Docket  No.  G-2019  not  justified ; 

Now,  Therefore,  if  United  Gas  Pipe  Line  Company 
shall,  in  conformity  with  the  terms  and  conditions  of  the 
order  adopted  on  January  13,  1953,  by  the  Federal  Power 
Commission  at  Docket  No.  G-2019,  well  and  truly  repay  at 
such  times  and  in  such  amounts,  to  the  persons  entitled 
thereto,  and  in  such  manner  as  may  be  required  by  the  final 
order  of  the  Commission  in  said  proceeding,  subject  to 
court  review  thereof,  any  portion  of  such  rates  or  charges 
collected  by  United  Gas  Pipe  Line  Company  after  January 
3,  1953,  as  such  final  order  may  find  not  justified,  together 
with  interest  thereon  at  the  rate  of  six  (6)  per  cent  per 
annum  from  the  date  of  payment  thereof  to  United  Gas 
Pipe  Line  Company  until  refunded,  and  shall  otherwise 
comply  with  the  provisions  of  the  Natural  Gas  Act  relating 
thereto,  then  this  obligation  shall  be  void,  otherwise  to  re¬ 
main  in  full  force  and  effect. 

In  Witness  Whereof,  United  Gas  Pipe  Line  Com¬ 
pany,  as  principal,  and  The  Fidelity  and  Casualty  Company 
of  New  York,  as  surety,  have  caused  this  bond  to  be  exe¬ 
cuted  this  19th  day  of  January,  1953. 
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UNITED  GAS  PIPE  LINE  COMPANY,  Principal, 
By  A.  D.  Greene 
Vice  President 

THE  FIDELITY  AND  CASUALTY  COMPANY 
OF  NEW  YORK,  Surety, 

By  I.  Lieber 
Attorney 

Attest : 

[Signature  Ineligible] 

Secretary  - 
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THE  FIDELITY  AND  CASUALTY  COMPANY 
OF  NEW  YORK 

THE  PIONEER  BONDING  COMPANY  OF  THE  UNITED  STATES 

BONDING  DEPARTMENT 
80  MAIDEN  LANE,  NEW  YORK,  N.  Y. 

Know  All  Men  by  these  Presents: 

That  The  Fidelity  and  Casualty  Company  of  New  York 
has  made,  constituted,  and  appointed,  and  by  these  presents 
does  make,  constitute  and  appoint  I.  Lieber  its  true  and 
lawful  attorney;  for  it  and  in  its  name,  place,  and  stead 
to  execute  on  behalf  of  the  said  Company,  as  surety,  a 
certain  bond  not  exceeding  ($1,000,000.00)  —  One  Million 
Dollars  in  amount  and  describable  as  follows : 

Obligor:  United  Gas  Pipe  Line  Company,  Shreveport, 
Louisiana. 

Obligee :  Federal  Power  Commission,  Washington,  D.  C. 

Nature  of  obligation :  Rate  Refunding  Bond. 

In  Witness  Whereof  The  Fidelity  and  Casualty  Com¬ 
pany  of  New  York  has  caused  its  official  seal  to  be  hereunto 
affixed,  and  these  presents  to  be  signed  by  one  of  its  vice 
presidents  and  attested  by  one  of  its  assistant  secretaries 
this  19th  day  of  January,  1953. 

The  Fidelity  and  Casualty  Company 
Attest :  of  New  York 

A.  J.  Miller  By  John  Brodsky 

Assistant  Secretary  Vice  President 
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Jan  30  1953 

Docket  No.  G-2019 

United  Gas  Pipe  Line  Company 
c/o  Ebasco  Services,  Inc. 

1625  Eye  Street,  N.  W. 

Washington  6,  D.  C. 

Gentlemen : 

With  reference  to  your  letter  of  January  21,  1953,  trans¬ 
mitting  your  corporate  bond  in  the  amount  of  $950,000  with 
The  Fidelity  and  Casualty  Company  of  New  York  as  surety 
in  response  to  the  Commission’s  order  issued  January  14, 
1953,  in  the  above  matter,  you  are  advised  that  such  bond 
dated  January  9, 1953,  is  considered  to  be  satisfactory  and 
has  been  accepted  for  filing. 

By  direction  of  the  Commission. 

Leon  M.  Fuquay 
Secretary 
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Received  Mar  28  10:43  AM  ’56 

UNITED  GAS  PIPE  LINE  COMPANY 
SHBEVEPOBT,  LOUISIANA 

January  26,  1956 
Federal  Power  Commission 
Official  File  Copy 

REGISTERED  MAIL — RETURN  RECEIPT 
REQUESTED 

Mississippi  River  Fuel  Corporation 
407  North  Eighth  Street 
St.  Louis  1,  Missouri 

Re :  FPC  Docket  Nos.  G-1142,  et  al 
United  Gas  Pipe  Line  Company 

Gentlemen : 

In  accordance  with  Order  issued  by  the  Federal  Power 
Commission  on  January  6,  1956  in  the  above  matters  we 
enclose  herewith  our  check  payable  to  your  order  in  the 
amount  of  $161,137.71,  representing  the  refund  due  you  as 
shown  by  our  enclosed  Credit  Memo  of  January  25,  1956, 
covering  the  period  beginning  November  8, 1955  and  ending 
December  31, 1955. 

Your  very  truly, 

UNITED  GAS  PIPE  LINE  COMPANY 
By  L.  V.  Tracht 
Treasurer 

cc:  Federal  Power  Commission— w/copy  of  Credit  Memo 
above  referred  to.  Washington  25,  D.  C. 
bee:  Messrs.:  M.  V.  Cousins  C.  W.  Greenwood,  Jr. 
W.  0.  Crain  J.  G.  Hicks 

D.  D.  Dillingham  R.  E.  Hull 
Geo.  D.  Fiser  Ed  Parkes 

A.  D.  Greene  L.  C.  Poindexter 

R.  U.  Vandervoert 
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Received  March  29, 1956 


Form  22066  Std.  25M  1-64 

UNITED  GAS  PIPE  LINE  COMPANY 
P.  O.  Box  1422 
Monroe,  Louisiana 


To :  Mississippi  River  Fuel  Corporation 
407  North  Eighth  Street 
St.  Louis  1,  Missouri 


Date,  January  25,  1956 

Invoice  No. _ 

Voucher  No. - 


WE  credit  YOUR  ACCOUNT  with  the  difference  be- 


( Charge  -  Credit) 

tween  amounts  heretofore  billed  under  Rate  Schedules  PL- 
2  and  PL-3  and  the  amount  under  Rate  Schedule  PL-C 
which  was  made  effective  as  of  November  8,  1955,  by  the 
Federal  Power  Commission  by  its  Order  adopted  January 
5,  1956,  at  Docket  Nos.  G-1142,  et  al  and  issued  January  6, 
1956,  for  the  period  beginning  November  8,  1955,  and  end¬ 
ing  December  31,  1955 : 


Amounts  Billed 
195,000 
Contract 


150,000 
Contract 
Schedule 
PL-2 

1955  $1.30+12%* 

Nov.  8 

thru  30  $  496,90088 
Dec  1 

thru  31  682,621.13 


Schedule 

PL-3 

65*  +  9*  Total 
518,230.71  1,015,13189 

694,025.19  1376,64632 


Recomputed 
per  Order 

of  F.P.C. 

Schedule 

PL-C*  Credit 

75*  +  10*  Due 

94734735  S  67,783.74 

138339235  9335337 


Total  $1,179822.01  131235530  2391,77731  2330,64030  $161,137.71 

*  Using  applicable  maximum  daily  quantities  shown  on  First  Revised  Sheet 
No.  99  included  in  FPC  Gas  Tariff,  First  Revised  Volume  No.  1  of  United  Gas 
Pipe  Line  Company  filed  with  Federal  Power  Commission  and  with  volumes 
computed  in  accordance  with  General  Terms  and  Conditions  therein. 
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May  29,  1952 

Reference  F.P.C.  Rate  Schedule  No.  9 
United  Gas  Pipeline  Company 

This  statement  is  made  pursuant  to  Section  154.85  of 
Federal  Power  Commission  Rules  and  Regulations  with 
reference  to  the  existing  Gas  Sales  Agreement  between 
United  Gas  Pipe  Line  Company  and  Mississippi  River  Fuel 
Corporation,  or  their  predecessors  in  title,  dated  August 
1,  1929,  as  amended  and  supplemented. 

This  Contract,  as  amended  and  supplemented,  continues 
in  effect  as  an  executed  Service  Agreement  for  service  to 
the  extent  that  the  provisions  thereof  are  not  superseded 
by  or  inconsistent  with  the  applicable  provisions  of  the  Rate 
Schedules  and  General  Terms  and  Conditions  of  United 
Gas  Pipe  Line  Company’s  Federal  Power  Commission 
Gas  Tariff. 

The  following  provisions  of  said  Contract,  and  amend¬ 
ments  and  supplements  thereto  (herein  identified  by  F.P.C. 
Supplement  Number  to  the  above  numbered  Rate  Schedule) 
remain  in  effect  and  have  not  been  superseded  by  said 
Gas  Tariff: 
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Preamble 

Part  Retained 

All 

Article  I 

All 

Article  II 

All 

Article  IH,  including  exhibit  map 
attached  to  contract 

An 

Article  IV,  as  amended  by  Supple¬ 
ments  Nos.  2, 8  and  14 

An 

Article  V 

An 

Article  VI 

An 

Article  VUI 

An 

Article  XI 

First  two 

Article  XV 

sentences 

AJ1  except  2nd  and  3rd 

Article  XVn 

sentences 

An 

Article  XX 

First  sentence. 

Article  XXTV 

An 

Article  XXV 

Definition  of  *  ‘year  ’  \ 

Article  XXVI 

An 

Article  XXVH 

AU 

Testimonium  Clause  and  Signatures 

An 

Supplements: 

Supplement  No.  2 

An 

Supplement  No.  8 

An 

Supplement  No.  11 

AU  except  Articles 

Supplement  No.  12 

4, 5, 6, 8  &  9 

An 

Supplement  No.  14 

An 

Supplement  No.  15 

All  except  Articles 

Supplement  No.  1  to 

2,3,5&6 

All  except  last  2  sen¬ 

Supplement  No.  15 

tences  of  2nd 
paragraph. 

1024 


(8573) 


8573 

May  29,  1952 

Reference  F.P.C.  Rate  Schedule  No.  10 
United  Gas  Pipeline  Company 

This  statement  is  made  pnrsnant  to  Section  154.85  of 
Federal  Power  Commission  Rnles  and  Regulations  with 
reference  to  the  existing  Gas  Sales  Agreement  between 
United  Gas  Pipe  Line  Company  and  Mississippi  River  Fuel 
Corporation,  or  their  predecessors  in  title,  dated  Angnst 
1,  1929,  as  amended  and  supplemented. 

This  Contract,  as  amended  and  supplemented,  continues 
in  effect  as  an  executed  Service  Agreement  for  service  to 
the  extent  that  the  provisions  thereof  are  not  superseded 
by  or  inconsistent  with  the  applicable  provisions  of  the  Rate 
Schedules  and  General  Terms  and  Conditions  of  United 
Gas  Pipe  Line  Company’s  Federal  Power  Commission 
Gas  Tariff. 

The  following  provisions  of  said  Contract,  and  amend¬ 
ments  and  supplements  thereto  (herein  identified  by  F.P.C. 
Supplement  Number  to  the  above  numbered  Rate  Schedule) 
remain  in  effect  and  have  not  been  superseded  by  said 
Gas  Tariff: 


Preamble 

Part  Retained 
All 

Article  I 

All 

Article  II 

All 

Article  HE,  including  exhibit  map 
attached  to  contract 

AH 

Article  IV,  as  amended  by  Supple¬ 
ments  Nos.  2, 8  and  14 

AH 

Article  V 

All 

Article  VI 

AH 

Article  VUE 

AH 

Article  XI 

First  two 

sentences 

(8573) 

Article  XV 

All  except  2nd  and  3rd 

Article  XVH 

sentences 

All 

Article  XX 

First  sentence. 

Article  XXJLV 

All 

Article  XXV 

Definition  of  “year  ’ \ 

Article  XXVI 

All 

Testimonium  Clause  and  Signatures 

All 

Supplements : 

Supplement  No.  2 

All 

Supplement  No.  8 

All 

Supplement  No.  11 

All  except  Articles 

Supplement  No.  12 

4, 5, 6, 8  &  9 

All 

Supplement  No.  14 

All 

Supplement  No.  15 

All  except  Articles 

Supplement  No.  1  to 

2, 3, 5  &  6 

All  except  last  2  sen¬ 

Supplement  No.  15 

tences  of  2nd 
paragraph. 
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May  29,  1952 

Reference  F.P.C.  Rate  Schedule  No.  11 


United  Gas  Pipeline  Company 

This  statement  is  made  pnrsnant  to  Section  154.85  of 
Federal  Power  Commission  Rnles  and  Regulations  with 
reference  to  the  existing  Gas  Sales  Agreement  between 
United  Gas  Pipe  Line  Company  and  Mississippi  River  Fuel 
Corporation,  or  their  predecessors  in  title,  dated  Angust 
1,  1929,  as  amended  and  supplemented. 

This  Contract,  as  amended  and  supplemented,  continues 
in  effect  as  an  executed  Service  Agreement  for  service  to 
the  extent  that  the  provisions  thereof  are  not  superseded 
by  or  inconsistent  with  the  applicable  provisions  of  the  Rate 
Schedules  and  General  Terms  and  Conditions  of  United 
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Gas  Pipe  Line  Company’s  Federal  Power  Commission 
Gas  Tariff. 


The  following  provisions  of  said  Contract,  and  amend¬ 
ments  and  supplements  thereto  (herein  identified  by  F.P.C. 
Supplement  Number  to  the  above  numbered  Bate  Schedule) 
remain  in  effect  and  have  not  been  superseded  by  said 
Gas  Tariff: 


Preamble 

Part  Retained 

All 

Article  I 

All 

Article  II 

All 

Article  HI,  including  exhibit  map 

All 

attached  to  contract 

Article  IV,  as  amended  by  Supple- 

All 

ments  Nos.  2, 8  and  14 

Article  V 

All 

Article  VI 

AH 

Article  Vin 

All 

Article  XI 

First  two 

Article  XV 

sentences 

All  except  2nd  and  3rd 

Article  XV 11 

sentences 

All 

Article  XX 

First  sentence. 

Article  XXTV 

All 

Article  XXV 

Definition  of  *  ‘  year  ’ 

Article  XXVI 

All 

Testimonium  Clause  and  Signatures 

AH 

Supplements : 

Supplement  No.  2 

AH 

Supplement  No.  8 

AH 

Supplement  No.  11 

AH  except  Articles 

Supplement  No.  12 

4, 5, 6, 8  &  9 

AH 

Supplement  No.  14 

AH 

Supplement  No.  15 

AH  except  Articles 

Supplement  No.  1  to 

2,3,5&6 

AH  except  last  2  sen¬ 

Supplement  No.  15 

tences  of  2nd 
paragraph. 
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May  29,  1952 


Reference  F.P.C.  Rate  Schedule  No.  115 


United  Gas  Pipeline  Company 

This  statement  is  made  pnrsnant  to  Section  154.85  of 
Federal  Power  Commission  Roles  and  Regulations  with 
reference  to  the  existing  Gas  Sales  Agreement  between 
United  Gas  Pipe  Line  Company  and  Mississippi  River  Fuel 
Corporation,  or  their  predecessors  in  title,  dated  December 
1, 1951,  as  amended  and  supplemented. 

This  Contract,  as  amended  and  supplemented,  continues 
in  effect  as  an  executed  Service  Agreement  for  service  to 
the  extent  that  the  provisions  thereof  are  not  superseded 
by  or  inconsistent  with  the  applicable  provisions  of  the  Rate 
Schedules  and  General  Terms  and  Conditions  of  United 
Gas  Pipe  Line  Company’s  Federal  Power  Commission 
Gas  Tariff. 


The  following  provisions  of  said  Contract,  and  amend¬ 
ments  and  supplements  thereto  (herein  identified  by  F.P.C. 
Supplement  Number  to  the  above  numbered  Rate  Schedule) 
remain  in  effect  and  have  not  been  superseded  by  said 
Gas  Tariff: 


Preamble 
Article  1 
Article  2 


Article  3 

Article  12 
Article  15 
Article  16 

Testimonium  Clause  and  Signatures 


Part  Retained 
All 
AH 


All  except  Section  B 
and  2nd  paragraph 
of  Section  C. 

All  except  2nd  and  3rd 
paragraphs. 

All 

All 

AU 

All 
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IN  THE  UNITED  STATES  COUBT  OE  APPEALS 
FOE  THE  DISTRICT  OP  COLUMBIA  CIBCUIT 

No.  13,199 

Mississippi  River  Fuel  Corporation,  Petitioner, 

vs. 

Federal  Power  Commission,  Respondent . 

Stipulation 

Petitioner,  Mississippi  River  Fuel  Corporation  (herein 
referred  to  as  1  ‘Mississippi”),  Respondent,  Federal  Power 
Commission  (herein  referred  to  as  “Commission”),  and 
Intervenor,  United  Gas  Pipe  Line  Company  (herein  re¬ 
ferred  to  as  “United”)  hereby  stipulate,  as  follows: 

L 

The  issues  to  be  presented  to  the  Court  for  decision 
herein  are  not  susceptible  of  agreement  between  the 
parties. 

n. 

Petitioner’s  printed  opening  Brief  is  to  be  served  and 
filed  not  later  than  July  10, 1956.  Respondent's  and  Inter¬ 
venor ’s  Briefs  are  to  be  served  and  filed  on  or  before 
September  11,  1956,  pursuant  to  the  Rules  of  the  Court. 
Petitioner’s  Reply  Brief  is  to  be  served  and  filed  on 
September  26,  1956. 

HL 

Citations  may  be  made  in  the  briefs  to  the  record  as 
certified  to  this  Court  (e.g.,  R.  000)  instead  of  pages  to 
the  Joint  Appendix,  and  the  Joint  Appendix  shall  be 
printed  with  the  page  numbers  of  the  record  as  certified 
to  this  Court,  printed  in  bold-faced  type  where  each  new 
record  page  begins  and  with  running  heads  in  bold-faced 
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type  at  the  outer  top  corner  of  each  page  of  the  Joint 
Appendix,  to  indicate  the  first  and  last  record  page  of 
any  part  of  which  appears  at  the  left  and  right  of  the  Joint 
Appendix  page,  respectively,  and  with  the  usual  numerical 
pagination  of  the  Joint  Appendix  printed  in  modern  (i.e., 
light  face)  type  in  the  center  of  each  Joint  Appendix  page 
either  at  the  bottom  or  the  top. 

Only  such  portions  of  the  record  shall  be  printed  as 
(a)  are  specifically  cited  by  the  parties  in  their  briefs,  and 
as  (b)  will  be  necessary  to  a  full  understanding  of  the 
portions  cited  in  the  respective  briefs.  The  parties  reserve 
the  right  to  designate  or  to  stipulate  as  to  the  portions 
of  the  record  to  be  printed. 

IV. 

Petitioner  will  print  the  Joint  Appendix  containing  the 
printed  portions  of  the  record  as  soon  as  all  briefs  have 
been  filed.  Application  will  be  made  to  the  Clerk  of  the 
Court  at  the  proper  time  by  Petitioner  for  transmittal  for 
printing. 

The  foregoing  Stipulation  is  agreed  to. 

Mississippi  River  Fuel  Corporation 

By  /s/  Henry  F.  Lippitt,  2nd 
Counsel 

Federal  Power  Commission 

By  /s/  Willard  Gatchell 
Counsel 

United  Gas  Pipe  Line  Company 

By  /s/  Thomas  Fletcher 
Counsel 
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